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PRESENT : 

Hoir.  AMASA  COBB,  Chist  Justiob. 
"      SAMUEL  MAXWELL,     )  t„^.. 
«     T.L.NORVAL,  H^"' 


Samuel  McLeod,  appellee,  v.  Henbietta  Genius, 

appellant. 


[FiLXD  Dbcembsb  22,  1890.] 

1.  Building  Contract:  Waiysb.    Rdd^  That  a  proTiaion  in  a 

bailding  contract  that "  no  new  work  of  any  description  done  on 
the  premises,  nor  work  of  any  kind  whatsoever,  shall  be  consid- 
ered as  extras  unless  a  separate  estimate  in  writing  for  the  same 
before  it  is  commenced  shall  haye  been  submitted  by  the  con- 
tractor to  the  superintendent  and  proprietor  and  their  signatures 
obtained  thereto,"  may  be  subsequently  waived  by  the  parties 
by  parol. 

2.  :  ExTBA  Materials:  Owkeb's  Liability.    The  owner 

of  a  building  is  liable  for  work  and  materials  furnished  by  the 
contractor  in  its  construction  not  called  for  by  the  original 
written  contract,  where  the  owner,  or  his  authorized  agent,  by  a 

1  (1) 
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BQbseqaent  oral  agreement,  promised  to  pay  therefor,  or  knew 
that  the  contractor  wonid  charge  for  the  same  as  extras,  and  as- 
sented thereto  or  permitted  the  same  withont  objection. 

3.  :  Damaqes.     When  a  contractor  omits  to  furnish  materials 

called  for  by  his  contract,  he  is  liable  therefor  in  damages  to  the 
owner. 

4.  :  Dblat  in  Completion.    A  bnllding  contract  proTided 

for  the  completion  of  the  building  by  a  specified  date,  '*  provided 
there  be  no  interference  from  labor  strikes."  It' was  held,  that 
the  fact.that  the  mechanics  quit  work  npon  the  building  on  ac- 
count of  the  contractor  failing  to  pay  them  their  wages  as 
agreed,  did  not  release  the  contractor  from  completing  the 
building  by  the  time  agreed  npon. 

5.  :  Review.    Held,  That  the  jndgment  to  the  extent  of 

$719.02  is  unsupported  by  the  evidence. 

Appeal  from  the  district  court  for  Douglas  countj. 
Heard  below  before  Wakeley,  J. 

Holmes,  Wharton  &  Baird,  for  appellant. 

Howard  B,  Smith,  and  Clinton  N.  Powell,  oontra,  cited : 
Adams  v.  Hill,  16  Me.,  215;  Vanderwerker  v.  B.  Co.,  27 
Vt.,  125;  Bartholomew  v.  Jackson,  20  Johns.  [N.  Y.],  28; 
Taylor  v.  Williams,  6  Wis.,  363;  Ausfin  v.  Wheeler,  16 
Vt.,  95;  Dubois  v.  Delaware,  12  Wend.  [N.  Y.],  334; 
Mowery  v,  Starbuck,  4  Cal.,  274;  Seymour  r.  Long  Dock 
Co.,  5  C.  E.  Green  [N.  J.],  397;  Wallis  v.  Robinson,  3  F. 
&  F.  [Eng.],  307;  Donlin  v.  Daegling,  80  111.,  60S;  De 
Boom  V.  PriesUy,  1  Cal.,  206 ;  Tela  v.  BuUerfield,  64  Wis., 
242. 

NOEVAL,  J. 

This  an  action  to  foreclose  a  mechanic's  lien  against  the 
property  of  the  defendant  Henrietta  Genius.  The  lien  is 
claimed  for  labor  performed  and  materials  furnished  under 
a  written  contract  with  the  defendant  for  the  erection  of 
Uiree  brick   tenement  buildings.     The  original   contract 
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price  was  $11,275.  Subsequently  the  parties,  by  an  addi- 
tional or  supplemental  written  contract,  agreed  that  the 
plaintiff  should  receive  $300  additional  for  certain  altera-  * 
tions  and  changes  agreed  to  be  made  by  the  plaintiff  in  the 
coastruction  of  the  buildings.  #  On  September  1,  1888, 
another  written  agreement  was  made,  whereby  the  plaintiff 
was  to  carry  up  the  walls  a  foot  liigher,  for  which  he  was 
to  receive  $100.  Afterwards,  another  written  contract  was 
entered  into  by  the  parties  for  other  specified  changes,  for 
which  the  plaintiff  was  to  receive  the  stipulated  price  of 
$41.50.  The  plaintiff  claims  that  other  changes  and  addi- 
tions, not  covered  by  the  written  contracts,  were  made  dur- 
ing the  progress  of  the  work,  at  the  special  instance  and 
request  of  the  defendant,  which  considerably  increased  the 
cost  of  the  buildings,  and  for  which  he  asks  compensation. 
The  plaintiff  also  claims  the  sum  of  $3,683.50  as  damages 
sustained  by  him  on  account  of  the  discharge  of  a  sub- 
<x)ntractor.  The  gross  amount  claimed  from  the  defendant 
is  $15,931.36.  The  plaintiff  admits  receiving  payments  to 
the  amount  of  $10,731.99,  and  sues  to  recover  a  balance 
of  $5,199.37. 

The  defendant  admits  in  her  answer  her  liability  for  the 
contract  price  and  for  the  sum  of  $441.50  for  extras ;  de- 
nies the  item  of  $3,683.50  charged  by  the  plaintiff,  avers 
payments  aggregating  $10,932.24,  and  alleges  that  she  has 
been  damaged  in  the  sum  of  $5,082,  on  account  of  poor 
workmanship,  inferior  materials,  and  the  failure  of  the 
plaintiff  to  furnish  certain  items  called  for  by  the  contract. 
The  defendant  further  claims  the  sum  of  $720  as  damages 
for  the  failure  to  complete  the  buildings  within  the  time 
limited  by  the  contract. 

The  cause  was  tried  to  a  jury,  who  made  special  findings 
as  follows : 

^'1.  Is  the  plaintiff  in  this  case  entitled  to  any  sum  for 
extras  above  the  amount  agreed  upon  in  the  original  and 
supplementary  written  contracts  submitted  to  you  in  evi- 
dence? 
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"A.  Yes. 

'^2.  If  he  is,  to  what  amount  is  he  entitled? 

"A.  ($524.78)  five  hundred  and  twenty-four  dollars  and 
seventy-eight  cents. 

'^3.  Is  the  defendant  in*  this  case  entitled  to  any  credits 
for  moneys  paid  not  allowed  her  by  the  plaintiff? 

"Yes. 

'^4.  If  she  is,  to  what  amount  is  she  entitled? 

'^A.  ($323.25)  three  hundred  and  twenty-three  dollars 
and  twenty-five  cents. 

^'6.  Did  the  plaintiff  complete  the  houses  according  to 
his  original  contract  and  the  plans  and  specifications? 

"A.  Yes. 

^'6.  If  he  did  not,  to  what  amount  of  damages  is  the   , 
defendant  entitled  by  reason  of  such  failure  on  the  part  of 
plaintiff? 

"A.  Nothing. 

"  What  was  the  total  amount  of  the  contract  price  pro* 
vided  for  in  the  written  contracts? 

"A..  $11,816.50. 

"7.  Is  there  anything  due  the  plaintiff  for  the  work 
and  materials  done  and  furnished,  including  extras,  after 
deducting  all  credits,  damages,  and  deductions  to  which  de- 
fendant is  entitled  ? 

"A.  Yes. 

"8.  If  he  is,  how  much  is  due? 

"A.  $1,397.94  includes  interest;  one  thousand  three 
hundred  and  ninety-seven  dollars  and  ninety-four  cents." 

The  court  overruled  the  defendant's  motion  for  a  new 
trial  and  modified  the  verdict  by  reducing  the  amount  for 
extras  from  $524.78  to  $199.28;  reduced  the  amount  that 
defendant  is  entitled  to  as  credits  for  moneys  paid  and  not 
allowed  her  by  the  plaintiff  from  $323.25  to  $200.25,  and 
reduced  the  amount  due  the  plaintiff  to  $1,058.16.  A 
decree  was  entered  for  the  last  named  sum. 

Tliere  is  no  testimony  to  support  the  item  of  $3,683.50^ 


r 


YoL.  31]       SEPTEMBER  TERM,  1890.  6 

McLeod  T.  Genins. 

<)harged  hj  the  plaintiff  in  his  petition  as  damages  for  the 
discharge  of  subcontractor  Hall.  The  evidence  offered  for 
that  purpose  was  excluded  by  the  trial  court  Nothing 
was  therefore  allowed  the  plaintiff  upon  that  claim. 

The  decree  gave  the  plaintiff  as  compensation  for  extras, 
4199.28,  in  addition  to  the  sum  of  $441.50,  which  the  de- 
fendant in  her  answer  admits  was  for  extras  furnished 
under  the  written  contracts  of  the  parties.  Of  the  item 
•of  $199.28  allowed  hj  the  decree,  the  sum  of  $37  is  ad- 
mitted in  the  evidence.  While,  as  to  the  balance  of  the 
sum  allowed  by  the  court,  the  testimony  relating  thereto 
is  conflicting,  it  is  sufficient  to  sustain  the  findings,  and 
will  be  accepted  by  us  as  final.  It  is  not  claimed  that  the 
extras,  which  are  disputed  by  the  defendant,  were  furnished 
4]nder  any  written  contract.  It  is,  however,  insisted  by  the 
defendant  that,  under  the  sixth  paragraph  of  the  original 
contract,  no  recovery  can  be  had  for  additional  work  done  on 
the  buildings,  except  the  same  was  previously  agreed  upon 
in  writing.  The  paragraph  referred  to  provides  that  "  No 
4iew  work  of  any  description  done  on  the  premises,  nor 
work  of  any  kind  whatsoever,  shall  be  considered  as  extras 
unless  a  separate  estimate  in  writing  for  the  same,  before  it 
is  commenced,  shall  have  been  submitted  by  the  conti*actor 
to  the  superintendent  and  proprietor  and  their  signatures 
obtained  thereto ;  and  that  the  contractor  shall  receive  pay- 
ment for  such  work  as  soon  as  it  is  done.'^ 

There  is  in  the  record  testimony  tending  to  show  that 
during  the  progress  of  the  work  several  changes  in  the 
'buildings  were  made  by  the  plaintiff  at  the  request  of  the 
-defendant's  son,  Bichard  M.  Genius,  who  had  charge  of 
the  business  for  her,  which  alterations  considerably  in- 
<;reased  the  expense.  As  to  part  of  the  alterations  made, 
it  was  expressly  agreed  at  the  time  that  the  plaintiff  should 
receive  pay  therefor,  and  as  to  the  others  it  was  known  to 
the  defendant's  agent  that  they  were  not  to  be  made  with- 
out compensation. ,  The  testimony  justifies  the  conclusion 
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that  the  stipulation  contaiDed  in  the  written  contract  was 
waived;  and  an  independent  contract  was  made,  whereby 
the  plaintiff  was  to  perform  labor  and  furnish  materials 
not  mentioned  in  the  original  agreement,  and  that  the  de- 
fendant was  to  pay  for  the  same.  It  cannot  be  doubted 
that  the  owner  of  a  building  is  liable  for  work  done  and 
materials  furnished  by  the  contractor,  not  called  for  by  his 
original  contract,  where  the  owner  or  his  agent  by  a  sub^ 
sequent  oral  agreement  promised  to  pay  therefor,  or  knew 
that  the  contractor  would  charge  for  the  same  as  extras, 
and  assented  thereto,  or  permitted  the  same  without  ob^ 
jection.  But  he  cannot  recover  as  for  extras  for  changes 
and  additions  without  making  known  to  the  owner  or 
agent  that  he  would  expect  pay. 

From  the  evidence  we  conclude  that  the  total  amount  to 
which  the  plaintiff  was  entitled  under  the  original  contract, 
and  also  for  extras,  »is  the  sum  of  $11,915.78.  As  against 
this,  the  plaintiff  in  his  petition  gives  the  defendant  credit 
with  payments  to  the  amount  of  $10,731.99.  The  evi- 
dence shows  that  she  made  other  payments  amounting  to 
$200.25.  This  leaves  a  balance  in  the  plaintiff's  favor  of 
$983,54,  exclusive  of  the  defendant's  claim  for  damages. 

It  will  be  observed  that  the  jury  found  that  the  build- 
ings were  completed  according  to  the  contract.  The  de- 
fendant's entire  claim  for  damages  was  rejected.  It  is 
urged  by  the  defendant  that  improper  materials  were  used ; 
that  the  workmanship  was  bad;  that  some  items  specified 
in  the  contract  were  entirely  omitted  and  that  she  was 
damaged  by  the  failure  to  complete  the  job  within  the 
time  limited  by  the  contract.  The  testimony  relating  to 
the  charge  that  the  buildings  were  not  completed  according 
to  the  plans  and  specifications  is  too  voluminous  to  give. 
The  testimony  of  the  defendant's  witnesses  went  to  show 
that  the  buildings  settled,  causing  cracks  in  the  walls;  that 
soft  bricks  were  used  in  the  inside  walls ;  that  the  lumber 
used  for  the  inside  finish  was  either  wet  jand  not  kiln  dried. 
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or  that  it  was  put  on  before  the  plastering  dried^  caasing 
the  joints  in  the  wood-work  to  open  up  and  present  a  bad 
appearance. 

On  the  other  hand,  the  testimony  of  the  plaintiff  and  his 
witnesses  tended  to  prove  that  the  workmanship  and  mate- 
rials were  good ;  that  the  cause  of  the  walls  settling  and 
cracking  was  owing  to  the  footings  under  the  walls  being 
too  light,  and  that  they  were  put  in  according  to  the  speci- 
fications. The  walls  were  forty-five  feet  in  height,  with 
footings  of  but  two  feet  in  width.  If  improper  footings 
were  used  to  support  the  weight  that  was  placed  upon 
them,  the  fault  was  with  the  architect,  and  the  contractor 
would  not  be  liable  for  the  damages  caused  thereby.  From 
the  testimony  there  can  be  no  doubt  that  the  buildings  are 
in  bad  shape.  But  the  evidence  is  too  conflicting  and  un- 
satisfactory for  us  as  a  reviewing  court  to  say  that  the  fault 
was  with  the  plaintiff.  It  is,  however,  undisputed  that 
three  pairs  of  inside  and  six  pairs  of  outside  blinds,  called 
for  by  the  plans  and  specifications,  which  form  a  part  of 
the  contract,  were  never  furnished.  The  defendant  was 
entitled  to  a  credit  for  their  value,  which  the  evidence 
shows  to  be  $35. 

The  only  remaining  point  to  be  considered  is  the  defend- 
ant's claim  for  damages  for  failure  to  complete  the  buildings 
within  the  time  named  in  the  contract.  The  contract  pro- 
vided that  they  should  be  finished  ''on  or  before  the  first 
day  of  October,  1887,  providing  there  be  no  interference 
from  labor  strikes.  *  *  *  Should  the  contractor  fail 
to  finish  the  work  at  or  before  the  time  agreed  upon,  he 
shall  pay  to  or  allow  the  proprietor  by  way  of  liquidated 
damages,  the  sum  of  $5  per  each  and  every  day  there- 
after.'' 

The  first  contract  providing  for  changes  and  alterations 
extended  the  time  one  week  for  finishing  the  work.  The 
witnesses  agree  that  the  buildings  were  not  completed  and 
turned  over  to  the  defendant  until  about  the  7th  of  Feb- 
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ruary^  1888.  The  plaintiff  upon  the  trial  sought  to  es- 
tablish that  the  delay  was  occasioned  by  reason  of  labor 
strikes,  and  this  without  pleading  such  an  excuse.  The 
proof  fails  to  justify  the  claim  that  the  "labor  strikes"  in- 
terfere with  the  progress  of  the  work.  True,  the  men  en- 
gaged upon  the  brick-work  ceased  to  labor,  but  it  was  occa- 
rioned  by  the  contractor  failing  to  pay  the  men  their  wages 
when  due.  As  soon  as  they  were  paid,  which  was  within 
two  or  three  days  afler  they  quit,  the  work  went  on  as  be- 
fore. It  is  evident  that  it  was  not  contemplated  by  the 
parties  that  delay  caused  by  the  failure  of  the  contractor  to 
pay  his  men  was  to  excuse  the  completion  of  the  buildings. 
The  plaintiff  cannot  interpose  his  own  default  as  an 
apology  for  not  keeping  the  contract.  The  testimony  shows 
that  the  building  would  have  rented  for  more  than  the  dam- 
ages stipulated  for  in  the  contract.  The  work  was  delayed 
122  days,  which,  at  the  stipulated  price  of  $5  a  day,  makes 
her  damages  (610.  She  is  entitled  to  offset  this  sum  against 
the  plaintiff's  claims.  The  plaintiff  is  therefore  entitled  to 
a  lien  for  the  sum  of  $338.54,  with  seven  per  cent  interest 
thereon  from  February  7,  1888.  The  decree  will  be  modi- 
fied accordingly,  and  as  thus  modified  is  affirmed. 

Judgment  accordingly. 
The  other  judges  concur. 


Marvin  Warren,  appellant,  v.  E.  D.  Brown  et 

AL.,  appellees. 
[Filed  December  22, 1890.] 

1.  Highways:  Establishment:  Jurisdiction:  A  County 
Board  has  no  jurisdiction  to  establish  a  public  road,  when  no 
commissioner  has  been  appointed  to  examine  into  and  report 
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upon  its  expediency,  nnlees  the  written  consent  of  all  the  land 
owners  whose  land  ia  sought  to  he  taken  for  that  purpose  is  filed 
with  the  county  derk. 

: :  The  Pbocbedinqs  had  under  a  statute  to  create 


a  highway  should  he  so  definite  and  certain  that  a  competent 
surveyor  could  with  the  record  before  him  point  out  its  location. 

3.  :  Dedication  by  Deed.    To  establish  the  existence  of  a 

highway  by  dedication  by  deed  it  must  appear  that  the  grantor 
was  the  owner  of  the  land  when  the  dedication  was  made. 

4.  : :  AccEPTANCK  Necessary.    Where  the  acts  of 

the  owner  of  the  land  are  relied  on  to  establish  a  dedication  of 
land  for  the  purpose  of  the  public  road,  an  acceptance  of  the 
same  by  the  public  must  be  proven. 

Appeal  from  the  district  court  for  Jefferson  county. 
Heard  below  before  Morris,  J. 

A.  H.  MouUon,  Robert  Ryan,  and  8.  N.  Lindley^  for 
appellant,  cited,  as  to  the  bill  of  exceptions,  cases  referred 
to  in  opinion ;  on  the  question  of  jurisdiction :  Robinson  v. 
Maihwick,  5  Neb.,  252;  Doody  v.  Vaughn,  7  Id.,  28; 
S.  C.  &  P.  R.  Co.  V.  Washington  Oo.,  3  Neb.,  41 ;  Frees  v. 
Ford,  6  N.  Y.  176;  Yates  v.  Lansing,  9  Johns.  [N.  Y.], 
437 ;  Reynolds  v.  Stansbury,  20  O.,  353 ;  Wheeler  if.  Ray- 
mond, 8  Cow.  [N.  Y.],  314 ;  Bloom  v.  Burdick,  1  Hill 
[N.  Y.],  130;  State,  ex  rel.  Sims,  v.  Otoe  Co.,  6  Neb.,  129; 
Morriil  v.  Taylor,  Id.,  246 ;  BeaUyv.  Beethe,  23  Id.,  210. 

Marvin  Warren,  pro  se^  cited,  as  to  jurisdiction:  FoUmer 
V.  Nuckolls  County,  6  Neb.,  213;  as  to  dedication:  Gh^a- 
hamv.  Hartnett,  10  Neb.,  621;  Angell,  Highways,  142; 
ComWs  V.  Taylor,  1  Am.  Dec.,  649. 

C  B.  Letton,  contra,  cited,  as  to  the  bill  of  exceptions : 
Murphy  V.  Lyons,  19  Neb.,  694 ;  Birdsall  v.  Carter,  5  Id., 
517 ;  Minor  v.  Tillotson,  7  Pet.  [U.  S.],  101 ;  Jlewis  v. 
Johnson,  5  Neb.,  217;  Hogan  v.  O^Niel,  17  Id.,  641; 
UoUenbeok  v.  Tarkington,  14  Id.,  430. 
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NORVAL,  J. 

This  is  an  appeal  from  the  Jefferson  county  district 
court.  The  base  was  submitted  on  a  motion  to  quash  the 
bill  of  exceptions  and  also  on  the  merits.  We  will  first 
consider  the  objections  made  to  the  bill  of  exceptions. 

The  first  ground  of  the  motion  allies  that  the  bill  of 
exceptions  was  not  presented  to  the  defendants  until  after 
the  time  limited  by  the  court  for  such  presentation  had  ex- 
pired. The  record  discloses  that  the  decree  appealed  from 
was  rendei'ed  on  the  11th  day  of  April,  1889,  and  twenty 
days  was  given  to  prepare  and  serve  a  bill  of  exceptions. 
It  does  not  appear  when  the  proposed  bill  was  served  upon 
the  defendants,  but  the  record  does  show  that  on  the  18th 
day  of  June,  1889,  the  defendants  suggested  an  amend- 
ment to  the  proposed  bill.  On  the  day  following,  notice 
was  served  upon  the  defendants^  attorney  that  on  the  26th 
day  of  the  same  month  the  plaintiff  would  present  the 
draft  of  the  bill  to  the  trial  judge  for  his  approval  and 
signature.  On  the  last  named  date  it  was  presented;  the 
proposed  amendment  being  agreed  to,  the  bill  was  signed 
and  allowed. 

The  defendants  having  proposed  an  amendment  to  the 
bill  of  exceptions  without  making  an  objection  to  its  being 
signed  by  the  trial  judge,  is  a  waiver  of  the  objection 
that  the  same  was  not  presented  to  the  defendants  or  their 
counsel  in  proper  time.  (0.  &  N.  E.  H,  v,  Redick^  14 
Neb.,  56;  Cheney  v.  Cooper,  Id.,  413;  Smith  v.  Kaiser,  17 
Id.,  186.) 

There  is  another  reason  why  the  ground  urged  for 
quashing  the  bill  cannot  be  sustained.  There  is  nothing  in 
the  record  to  show  when  the  term  of  the  district  court  at 
which  the  decree  was  rendered  finally  adjourned.  The 
time  allowed  by  statute  in  which  the  bill  of  exceptions  is 
to  be  presented  to  the  adverse  party  dates  from  the  ad- 
journment of  the  court  »ine  die.     Unless  the  contrary  was 
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made  to  appear  it  will  be  presumed  that  the  bill  was  pre- 
sented in  time.  (Nyoe  v.  Shaffer,  20  Neb.,  607 ;  Wineland  v. 
Ooehran,  8  Id.,  528;  First  Nat.  Bank  v.  Bartlett,  Id.,  319.) 

It  is  also  claimed  that  the  bill  of  exceptions  was  never 
filed  in  the  district  court.  This  is  not  borne  out  by  the 
record.  Upon  the  back  of  the  bill  is  indorsed :  "  Filed 
June  27,  1889.  A.  W.  Mathews,  clerk  of  district  court." 
There  is  attached  a  certificate  of  the  clerk  '^  That  the  fore- 
going is  the  original  bill  of  exceptions  in  said  cause.'' 

It  is  finally  urged  ^Hhat  said  bill  of  exceptions  has  never 
been  settled  or  signed  by  the  judge  before  whom  said  cause 
was  tried."  This  objection  is  based  upon  the  fact  that  the 
original  allowance  of  the  bill  has  been  lost.  It  is  conclu- 
sively shown  by  the  affidavits  of  Millie  Price,  A.  H. 
Moulton,  and  A.  W.  Mathews,  the  clerk  of  the  district 
court  of  Jeffigrson  county,  that  Judge  Morris,  who  presided 
at  the  trial,  settled  and  allowed  the  bill  of  exceptions  on  a 
separate  sheet  of  paper,  and  for  want  of  fasteners  it  was  not 
securely  attached  to  the  bill ;  that  this  order,  together  with 
the  bill  of  exceptions,  was  filed  with  the  clerk  of  the  dis- 
trict court,  and  that  afterwards  it  became  lost  and  cannot 
be  found.  There  was  filed  in  this  court  a  certificate  of  the 
derk  of  the  district  court  showing  that  the  bill  of  excep- 
tions complete,  with  the  allowance  thereof  by  the  judge, 
was  filed  in  his  office;  that  by  some  means  unknown  the 
order  of  allow^ince  became  separated  and  that  he  has  made 
diligent  and  ineffectual  search  in  his  office  for  the  same. 
This  uncontradicted  showing  was.  sufficient  to  admit  sec- 
ondary evidence  of  the  contents  of  the  order  of  allowance. 
After  the  original  allowance  was  lost  a  copy  thereof  was 
filed  with  the  district  clerk,  to  which  was  attached  the  affi- 
davit of  Millie  Price  to  the  effect  that  it  was  a  full  and 
correct  copy  of  the  original ;  that,  as  the  clerk  of  the  plaint- 
iff in  the  summer  of  1889,  she  made  the  same,  together 
with  copies  of  all  the  pleadings  and  most  of  the  papers  in 
the  case.     This  copy  was  attached  to  the  bill  of  exceptions 
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when  filed  in  this  court.  It  is  not  even  suggested  that  it 
is  not  a  true  copy  of  the  original  certificate  of  allowance. 
The  loss  of  the  original  and  its  contents  are  fully  estab- 
lished. The  motion  to  quash  the  bill  of  exceptions  must 
therefore  be  overruled. 

This  suit  was  commenced  on  the  5th  day  of  July, 
1887,  by  Marvin  Warren  against  E.  D.  Brown,  road  over- 
seer of  road  district  No.  1,  in  Jefiferson  county,  to  enjoin 
the  latter  from  removing  a  certain  sidewalk  and  fence 
erected  by  Warren  along  the  front  of  his  premises,  which  are 
claimed  by  Brown  to  be  within  one  of  the  public  highways 
of  said  road  district  and  to  obstruct  the  travel  thereon. 

The  plaintiff  insists  that  the  fence  and  sidewalk  do  not 
encroach  upon  a  public  road,  but  are  within  the  corporate 
limits  of  the  city  of  Fairbury  and  upon  lands  belonging 
exclusively  to  the  plaintiff. 

On  September  6,  1887,  there  was  filed  a  petition  of  in- 
tervention of  the  county  of  Jefferson,  Fairbury  creamery, 
and  Hervey  Kanode,  setting  up  the  same  defense  to  the 
plaintiff's  action  as  that  interposed  by  Brown,  only  stating 
the  facts  more  fully  relied  upon  to  establish  a  road  where 
the  fence  and  sidewalk  are  located. 

On  October  24,  1887,  Hervey  Kanode  filed  an  affidavit 
of  disclaimer  of  authority  to  file  the  petition  of  interven- 
tion in  his  behalf  and  at  his  request  the  suit  was  dismissed 
as  to  him.  On  September  9,  1887,  the  plaintiff  answered 
the  petition  of  intervention.  On  November  30, 1887,  leave 
was  given  to  withdraw  the  petition  of  intervention  on  the 
part  of  Jefferson  county,  but  it  was  never  in  fact  withdrawn. 

On  March  3,  1888,  the  plaintiff  Warren  filed  a  supple- 
mental answer  to  the  petition  of  intervention  and  on  the 
same  day  a  summons  was  issued  to  the  Fairbury  creamery 
and  Jefferson  county  which  was  subsequently  duly  served. 

Upon  the  pleadings  and  evidence  the  district  court  found 
the  issues  in  favor  of  the  defendants  and  dismissed  the  pe- 
tition of  the  plaintiff. 
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On  the  17th  day  of  May,  1881,  W.  G.  McDowell,  J.  B. 
McDowell,  and  Gertrude  McDowell  were  the  owners  in  fee 
of  the  west  half  of  the  southeast  quarter  of  section  15, 
township  2,  north  of  range  2  east,  in  Jefferson  county. 
The  east  half  of  the  same  quarter  section  formed  a  part 
of  the  city  of  Fairbury.  Third  street  of  said  city  is  eighty 
feet  wide,  runs  east  and  west,  abuts  upon  the  east  line  of  the 
above  tract  belonging  to  the  McDowells.  On  the  17th 
day  of  May,  1881,  the  following  petition  was  presented  to 
the  board  of  county  commissioners  of  Jefferson  county  for 
the  location  of  a  road,  to-wit : 

"  To  the  Board  of  Jefferson  County  :  The  undersigned 
ask  that  a  public  road,  commencing  at  the  west  end  of 
Third  street,  in  Fairbury,  Nebraska,  running  thence  west  to 
intersect  the  quarter  section  line  running  north  and  south 
between  the  southwest  quarter  and  the  southeast  quarter  of 
section  No.  16,  in  township  2  north,  of  range  No.  two  (2) 
east,  in  said  county ;  thence  south  on  said  line  and  on  the 
quarter  section  line  between  the  northwest  quarter  of  sec- 
tion twenty-two,  in  same  township  and  range  above  men- 
tioned, and  terminating  where  this  proposed  highway  in- 
tersects highway  road  No.  73,  located  on  the  quarter  section 
line  between  the  southeast  quarter  and  southwest  quarter 
of  section  number  twenty-two  (22),  in  the  township  and 
range  above  mentioned,  be  established. 

"  J.  V.  SWITZER. 

^*W.  P.  Freeman. 
"L.  A.  Stevens. 
"C.  F.  Steel. 
"  C.  S.  Hart. 
"L.  W.  Hart. 
"  Wm.  Allen. 
"  Jas.  Gourley. 
"  Emil  Lange. 
«  J.  W.  Wallace. 
"W.W.Watoon/' 
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On  the  18th  day  of  May,  1881,  the  board  of  county 
commissioners  entered  upon  its  records  the  following: 

''Board  met  pursuant  to  adjournment,  full  board  pres- 
ent. Parties  owning  lands  adjacent  to  the  proposed  road, 
commencing  at  west  end  of  Third  street,  filed  consent  and 
road  was  located  as  asked  in  petition,  commencing  at  west 
end  of  Third  street,  Fairbury,  running  west  to  intersect 
the  quarter  section  line  running  north  and  south  between 
the  southwest  quarter  and  the  southeast  quarter  of  section 
No.  15,  in  town  2,  range  2;  thence  south  on  the  quarter 
section  line  between  the  northeast  and  the  northwest  of  sec- 
tion 22,  in  same  range  and  town  above  mentioned,  and 
terminating  where  it  intersects  road  No.  73,  located  on  the 
quarter  section  line  between  the  southeast  and  southwest 
22,  town  2,  range  IP 

On  the  fiflh  day  of  June,  1882,  the  McDowells  con- 
veyed to  the  Fairbury  creamery  a  tract  containing  about 
ten  acres  in  the  southwest  corner  of  their  land,  l)eing  de- 
scribed in  the  deed  as  commencing  at  a  point  two  rods 
east  of  the  southwest  corner  of  the  southwest  quarter  of 
the  southeast  quarter  of  section  15,  in  township  2  north, 
range  2  east,  running  thence  north  forty-three  rods  and  one 
link,  thence  east  thirty-seven  rods  and  five  links,  thence 
south  forty-three  rods  and  one  link,  thence  west  thirty- 
seven  rods  and  five  links  to  the  place  of  beginning. 

In  1882  this  tract  was  enclosed  by  a  fehce  by  the  cream- 
ery folks,  the  fence  on  tlie  north  side  being  built  on   the   ' 
creamery  tract  several  feet  south  of  an  extension  of  the 
south  line  of  Thinl  street,  as  shown  by  the  plat  introduced 
in  evidence  by  the  defendant  as  Exhibit  '*P." 

On  February  28,  1884,  the  McDowells  conveyed  to  D. 
C.  Nutting  all  of  the  cglity  acres  lying  north  of  the 
land  previously  sold  to  the  Fairbury  creamery,  excepting 
a  strip  four  roils  in  width  lying  between  the  two  tracts. 
The  south  line  of  Nutting's  land  is  represented  on  the 
plat  by  the  line  marked  ''N  line  of  road  according  to  deed 


Vol.  31]      SEPTEMBER  TEEM,  1890.  15 


Warren  ▼.  Brown. 


to  NuttiDg/'  The  same  year  Nutting  constructed  a  fence 
parallel  to  the  north  line  of  the  creamery  fence^  leaving  a 
strip  of  land  about  sixty  feet  in  width  between  the  two 
fences.  Nutting's  fence  was  placed  the  same  distance 
south  of  the  south  line  of  his  land  that  the  north  line  of 
the  creamery  fence  was  south  of  the  northern  boundary  of 
the  creamery  tract.  It  is  undisputed  that  from  1882  un- 
til the  commencement  of  this  suit  in  July,  1887,  this  sixty- 
foot  strip  was  uninterruptedly  used  and  traveled  by  the 
public  as  a  road  or  highway  to  and  from  the  city  of  Fair- 
bury,  in  connection  with  Third  street.     It  was  each  year 
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graded  and  worked  by  the  public  authorities,  and  its  ex- 
istence as  a  public  road  was  by  no  one  questioned. 

The  McDowells  on  March  11,  1886,  sold  and  conveyed 
to  D.  C.  Nutting  a  strip  of  land  along  the  south  side  of 
his  former  purchase  '^  to  the  middle  of  the  public  road, 
mnning  east  and  west  along  the  north  side  of  the  Fair- 
bury  creamery."  On  the  3d  day  of  July,  1885,  the 
two  Nutting  tracts  were  subdivided  into  lota,  and  wtre 
platted  as  Nutting's  subdivision  of  the  west  half  of  the 
southeast  quarter,  section  15,  town  2,  range  2  east,  which 
plat  was  filed  in  the  county  clerk's  office  of  Jefferson 
county  on  July  6, 1885.  This  subdivision  was  on  Octo- 
ber 8,  1886,  by  ordinance  duly  annexed  to  the  city  of 
Fairbury. 


* 
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The  plaintiff  Marvin  Warren  is  the  owner  of  lots  1,  2, 
3;  4,  6^  6,  9^  and  10,  in  Nutting's  subdivision.  These  lots 
all  abut  upon  the  traveled  highway  above  referred  to.  The 
plaintiff,  prior  to  bringing  his  suit,  had  constructed  a 
sidewalk  along  the  front  of  his  lots,  but  north  of  the  fence 
erected  on  the  north  side  of  the  road,  which  walk  and 
fence  the  defendant  Brown,  as  road  overseer,  threatened  to 
remove,  as  being  within  the  limits  of  and  obstructing  a 
r^ularly  established  public  road. 

The  existence  of  a  legal  public  road  at  the  point  in  dispute 
is  absolutely  indispensable  to  defeat  the  plaintiff's  action. 
A  mass  of  testimony  was  introduced  for  the  purpose  of 
showing  that  such  a  highway  was  established,  extending 
west  from  Third  street  to  the  quarter  section  line.  One 
line  of  testimony  tends  to  show  that  the  north  fence  of  the 
Fairbury  creamery  marked  the  south  line  of  a  l^al  high- 
way, and  that  the  fence  erected  by  Nutting  was  the  north 
limit  of  such  road.  Other  testimony  was  given  conducing 
to  show  that  the  south  line  of  Third  street,  extended  west 
to  the  quarter  section  line,  is  the  south  line  of  the  legally 
established  road.  A  third  line  of  evidence  was  offered 
and  received  for  the  purpose  of  showing  that  the  l^al 
road  is  upon  the  strip  four  rods  wide,  lying  along  the 
north  side  of  the  tract  conveyed  by  the  McDowells  to  the 
Fairbury  creamery.  By  reference  to  "Exhibit  P"  it  will 
be  seen  that  each  has  the  same  starting  point,  the  only 
difference  being  in  the  course  taken  from  the  west  end  of 
Third  street. 

8o  far  as  the  acceptance  and  user  by  the  public  bears 
upon  the  question  of  the  location  and  establishment  of  a 
highway  west  of  Third  street,  it  points  to  the  land  lying 
between  the  two  fences  already  referred  to.  But  as  tlie 
fence  and  walk  complained  of  are  not  within  its  limits,  we 
are  not  called  upon  to  determine,  in  this  case,  whether  or 
not  the  road  as  traveled  by  the  public  between  these  fences 
is  a  legally  established  highway.  Its  validity  or  invalid- 
ity is  not  now  involved. 
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Did  the  county  board  have  jarisdietion  to  make  the 
order  of  May  18,  1881,  establishing  the  road  therein  de- 
scribed? The  petition  praying  for  its  establishment  was 
filed  one  day  prior  to  the  making  of  the  order.  It  is  not 
claimed  that  the  notice  required  by  section  18  of  chapter 
78  of  the  Compiled  Statutes  was  given,  or  that  a  com- 
missioner was  appointed  as  provided  by  section  6 ;  but  it 
is  urged  that  the  road  was  established  by  consent.  The 
trial  court  so  found.  This  finding  was  doubtless  based 
upon  the  recital  contained  in  the  order  made  by  the  county 
commissioners. 

Section  37,  chapter  78,  Compiled  Statutes,  provides  for 
consent  roads.  It  reads  '^Public  roads  may  be  established 
without  the  appointment  of  a  commissioner,  provided  the 
written  consent  of  all  the  owners  of  the  land  to  be  used 
for  that  purpose  be  first  filed  in  the  county  clerk's  office; 
and  if  it  is  shown  to  the  satisfaction  of  the  county  board 
that  the  proposed  road  is  of  sufficient  public  importance 
to  be  opened  and  worked  by' the  public,  they  shall  make 
an  order  establishing  the  same,  from  which  time  only  shall 
it  be  regarded  as  a  public  road.'' 

At  the  time  the  order  establishing  the  road  was  made 
W.  G.  McDowell,  J.  B.  McDowell,  and  Gertrude  Mc- 
Dowell were  the  owners  of  the  land  sought  to  be  taken  for 
highway  purposes.  They  did  not  sign  the  petition  or  ap- 
plication made  to  the  board  for  the  establishment  of  the 
road,  nor  did  they  file  in  the  county  clerk's  office  written 
consent  that  their  land  might  be  appropriated  for  that  pur- 
pose. The  filing  of  such  written  consent  was  necessary  to 
confer  jurisdiction  upon  the  county  board  to  establish  a 
consent  road.  Without  it  their  proceedings  are  a  nullity. 
{Beatty  v.  Seethe,  23  Neb.,  210;  Doody  v.  Vaughn^  7  Id., 
28;  StaJte,  ex  rel.  Sims,  v.  Otoe  County,  6  Id.,  129.) 

The  evidence  shows  that  J.  B.  McDowell  had  a  talk 
with  the  county  commissioners,  at  or  prior  to  their  making 
the  order,  about  the  establishment  of  a  road  west  of  Third 
2 
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street^  and  orally  consented  thereto.  He  insisted  on  re- 
ceiving compensation  for  the  land  and  they  i^efused.  Con- 
sent not  in  writing  is  of  no  advantage.  The  requirement 
of  the  statute  that  written  consent  be  first  filed  is  mandatory. 

Some  importance  is  attached  to  the  &ct  that  J.  B.  Mc- 
Dowell and  W.  G.  McDowell  presented  to  the  county 
board  on  March  3^  1885,  a  bill  claiming  $100  damages 
"for  road  running  west,  just  north  of  creamery,"  etc., 
whirh,  on  the  same  day,  was  allowed  and  paid.  We  are 
unable  to  see  how  this  conferred  jurisdiction.  Gertrude 
McDowell  was  one  of  the  owners  of  the  land.  She  filed 
no  claim  for  damages.  If  the  filing  of  such  a  claim  can 
be  regarded  as  taking  the  place  of  written  consent  required 
by  statute,  so  as  to  give  validity  to  the  proceedings  of  the 
board  had  four  years  before,  it  could  only  be  held  as  equiv- 
alent to  the  written  consent  of  those  whose  damages  were 
paid.  The  statutes  require  the  written  consent  of  all  the 
owners  of  the  land  to  be  used  for  the  road. 

Again,  the  petition  for  the  road,  as  well  as  the  order 
granting  the  same,  leave  it  indefinite  and  uncertain  as  to 
the  location  of  the  road.  The  starting  point,  commencing  at 
the  west  end  of  Third  street,  is  uncertain.  This  street  is 
eighty  feet  in  width,  while  a  public  highway,  created  by 
l^islative  authority,  is  but  sixty-six  feet;  here  is  a  differ- 
ence of  fourteen  feet. 

It  is  claimcjd  that  the  south  boundary  of  the  highway 
is  the  extension  of  the  south  line  of  Third  street.  Why 
not  start  from  the  north  side  of  the  street?  We  know  of 
no  rule  that  would  make  the  starting  point  one  side  rather 
than  the  other.  This  indefiniteness  of  location  doubtless 
could  have  l)een  remedied  by  surveying  and  staking  out 
the  road.  So  far  as  the  record  discloses,  this  was  not  done. 
No  monuments  were  ever  established  showing  its  exist- 
ence and  location.  The  proceedings  to  create  a  highway 
should  be  so  definite  and  certain  that  a  competent  surveyor 
could,  with  the  record  before  him,  point  out  its  location. 


r 
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After  the  oommencement  of  this  suit^  on  August  20, 
1887^  the  McDowells  made  a  quitclaim  deed  to  Jefferson 
county^  for  the  purpose  of  a  highway,  of  a  strip  of  land 
described  in  the  deed  as  commencing  at  the  west  end  of 
the  south  line  of  Third  street,  in  Fairbury,  Nebraska, 
thence  west  on  a  prolongation  of  said  south  line  of  Third 
street  to  the  line  between  the  southeast  quarter  and  the 
southwest  quarter  of  section  15,  town  2,  range  2;  thence 
north  on  said  line  four  rods ;  thence  east  to  a  point  four 
rods  north  of  the  place  of  beginning;  thence  south  to  the 
place  of  beginning.  The  strip  is  the  same  as  that  desig- 
nated on  the  plat  as  ''  Road  No.  109." 

This  conveyance  cannot  in  any  measure  affect  Nutting 
and  his  grantees.  The  McDowells  had,  more  than  two 
years  before  the  making  of  the  deed  to  the  county,  con- 
veyed to  Nutting  all  the  land  north  of  the  middle  of  the 
public  road.  The  fence  and  sidewalk  in  controversy  are 
within  the  limits-  of  the  land  described  in  the  deed  to  Nut- 
ting. To  establish  the  existence  of  a  public  road  by  dedi- 
cation by  deed,  it  must  appear  that  the  grantor  was  the 
owner  of  the  lands  when  the  dedication  was  made. 

It  only  remains  to  be  determined  whether  a  public  road 
was  created  by  dedication  when  the  sidewalk  was  con- 
structed, by  the  assent  of  the  owner  and  acceptance  of  the 
public.  There  is  at  least  one  element  wanting  to  estab- 
lish the  existence  of  the  road  in  this  manner  and  that  is 
an  acceptance  by  the  public.  There  never  has  been  any  user 
by  the  public,  or  any  acts  indicating  an  intention  on  the 
part  of  the  public,  to  appropriate  the  land  for  the  purposes 
of  travel.  On  the  contrary,  all  the  evidence  shows  that 
the  entire  public  travel  since  1882  was  between  the  two 
fences.  There  being  no  proof  of  acceptance  by  the  pub- 
lic, the  existence  of  a  highway  by  dedication  was  not  es- 
tablished. (Giaham  v.  HartneU,  10  Neb.,  517.) 

It  follows  that  the  plaintiff's  fence  and  sidewalk  were 
not  within  the  limits  of  any  legal  public  highway,  and 
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the  road  overseer  had  do  right  to  interfere  with  or  molest 
the  same.  The  couclusion  reached  renders  it  unnecessary 
to  inquire  whether  the  walk  is  within  the  corporate  limits 
of  the  city  of  Fairbury. 

The  decree  of  th^  district  court  will  be  reversed,  and  a 
decree  will  be  entered  in  this  couiit  in  favor  of  the  plaintiff. 

Judgment  accordingly. 

The  other  judges  concur. 


Franklin  Robinson,  appellee,  v.  A.  D.  Jones, 

APPELLANT. 
[Filed  December  22, 1890.] 

1.  Public  Lands:  Cannot  be  Pre-empted  in  Trust  for  An- 

other. A  party  cannot  enter  public  lands  under  the  pre-emp- 
tion laws  in  trust  for  the  use  and  benefit  of  another,  and  the 
court  will  not  decree  that  an  entry  was  so  made,  or  that  the  title 
acquired  thereunder  by  the  pre-emption  from  the  government 
inured  to  the  benefit  of  any  other  person. 

2.  Tnists :  Evidence  Required.    In  order  to  establish  by  parol 

proof  that  lands  are  held  in  trust,  the  essential  facts  relied  upon 
must  be  clearly  and  satisfactorily  proven  by  a  preponderance  of 
the  testimony. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

G  A,  Baldwin,  and  J.  M,  Woolworth  cited,  to  the  con- 
tention that  government  land  could  not  be  pre-empted  in 
trust  for  another:  St  Peter  v.  Bunkered  ^l\nn.,  163;  Ran- 
daJl  V.  EdaH,  7  Id.,  359 ;  Hosmer  v.  Wallace,  97  U.  S.,  675 ; 
BohaUv.Dillayll4:  Id.,  47;  Harkness  v,  Underhill,  1  Black 
[U.  8.],  316;  3Iyer8  v.  Oroft,  13  Wall.  [U.  S.],  291; 
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Smiley  v.  Sampsorif  1  Neb.,  56 ;  Warren  v.  Van  Brunt,  1 9 
Vail.  [U.  8.],  646 ;  Leggett  v.  Dubois,  5  Paige  [N.  Y.], 
114;  R,  Cb.  V.  DurarU,  95  U.  S.,  576;  Perry,  Trusts,  sec. 
131;   2  Story,  Eq.  Jur.,  sec.  1201  6. 

A.  J,  Poppleton^  and  John  W.  Lytle,  contra,  cited,  con- 
tending that  Jones  pre-empted  the  land  in  trust  for  Rob- 
inson: Perry,  Trusts,  sees.  127,  128,  130,  217,  367;  Bus- 
sell  r.  Jackson,  10  Hare  [Eng.],  209 ;  McLarren  v.  Brewer,* 
51  Me.,  402;  Seaman  v.  Cook,  14  111.,  505;  Farmers,  etc.. 
Bank  t7.  King,  57  Pa.  St.,  202 ;  Persch  v.  Qaiggle,  Id.,  247 ; 
Brush  V.  Ware,  15  Pet.  [U.  S.],  104;  Smith  v.  Wright, 
49  111.,  403;  Lyf(yrd  v.  Thurston,  16  N.  H.,  399;  Worrn- 
ley  V.  Wormley,  8  Wheat.  [U.  S.],  421 ;  Oliver  v.  Piatt,  3 
How.  [U.  S.],  333;  Caldwell  v.  Carrington,  9  Pet.  [Id.],  86; 
Wright  v.  Dame,  22  Pick.  [Mass.],  55;  Murray  v.  Ballou, 
I  Johns.  Ch.  [N.  Y.],  566;  Eyan  v.  Doyle,  31  la.,  53; 
Smith  V.  Walser,  49  Mo.,  250;  Sayre  r.  Townsend,  15 
Wend.  [N.Y.],  651;  Story,  Eq.  Jur.  [13th  Ed.],  sees. 
1257-61;  OlcoU  v.  Bynum,  17  Wall.  [U.  S.]  59;  Natl. 
Bank  V.  Ins.  Cd.,  104  U.  S.,  54 ;  Silver  v.  Ladd,  7  Id.,  228 ; 
Garland  v.  Wynn,  20  How.  [U.  S.],  6;  Lyile  v.  State  of 
Ark.,  22  Id.,  193;  Linsdey  v.  Hawes,  2  Black  [U.  S.], 
589 ;  Stark  v.  Starrs,  6  Wall.  [U.  S.],  402 ;  Johnson  v.  I'ows- 
ley,  13  Id.,  85. 

NORVAL,  J. 

The  plaintiff,  Franklin  Robinson,  when  eighteen  years 
old,  enlisted  as  a  soldier  in  the  Mexican  war,  serving  as  a 
private  in  Captain  Stewart^s  company,  battalion  Missouri 
mounted  volunteers.  He  was  discharged  at  the  close  of 
the  war  and  returned  to  his  home  "in  Gentry  county, 
Missouri.  In  May,  1849,  tlie  plaintiff  left  for  Califor- 
nia, where  he  remained  and  resided  until  shortly  before 
instituting  this  suit  in  the  court  below.  Before  leaving 
Missouri,  Robinson  made  application  for  a  land  warrant, 
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to  which  he  was  entitled  for  services  as  a  soldier.  It  not 
having  been  issued  when  he  started  for  California,  he  ar- 
ranged with  'Squire  ToUiver,  of  Gentry  county,  Missouri, 
to  receive  it  wh^n  issued.  On  the  26th  day  of  May,  1849, 
land  warrant  No.  58,547  was  issued  to  Robinson,  author- 
izing its  location  upon  any  160  acres  of  government  land 
subject  to  private  entry.  This  warrant  was  received  by 
Tolliver,  by  him  turned  over  to  Mrs.  Elizabeth  Reeves, 
and  by  her  to  the  defendant  Alfred  D.  Jones.  The  facts 
and  circumstances  surrounding  the  receipt  of  the  warrant 
by  Mrs.  Reeves  and  Jones  will  be  referred  to  hereafter. 

On  the  13th  day  of  June,  1853,  the  defendant  Alfred 
D.  Jones  made  actual  settlement  upon  the  west  half  of  the 
southeast  quarter  and  the  east  half  of  the  southwest  quar- 
ter of  section  thirty-five,  in  township  seventy-five  north, 
of  range  forty-four  west,  in  Pottawattamie  county,  Iowa, 
for  the  purpose  of  taking  the  same  as  a  pre-emption. 

On  the  29th  day  of  June,  1853,  Jones,  at  the  United 
States  land  office  at  Kanesville,  Iowa,  pre-empted  the  land 
and  located  the  above  described  warrant  thereon.  On 
January  3,  1854,  a  patent  was  issued  to  Jones  for  the  160 
acres  of  land.  March  27, 1854,  Jones  sold  and  conveyed 
one-half  of  said  tract  to  Samuel  S.  Fleming  for  $1,000, 
and  the  other  half  on  the  23d  day  of  April,  1868,  to  Sid- 
ney Dillon  for  $24,000.  Of  the  proceeds  arising  from  the 
sale  of  the  land  the  sum  of  $3,000  was  used  and  applied 
by  Jones  in  the  purchase  of  lot  6,  in  block  140,  in  the  city 
of  Omaha,  which  lot  was  subsequently  sold  by  Jones  for 
$3,000,  and  the  money  was  applied  on  the  payment  of 
the  purchase  price  of  lot  8,  in  said  block  140.  The  sum  of 
$5,000  of  the  consideration  received  for  the  sale  of  the  1 60 
acres  was  used  by  Jbnes  to  purchase  lot  5,  in  block  165. 
The  sum  of  $9,807  of  the  proceeds  received  by  Jones  from 
the  sale  of  the  quarter  section  was  used  by  him  in  making 
improvements  on  said  lot,  and  the  sum  of  $7,193,  being 
the  remainder  of  the  consideration  received  by  Jones  for  the 
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land^  was,  at  the  time  of  the  trial,  in  Jones's  possession. 
Jones  received  as  rents  and  profits  from  the  Omaha  lots  and 
buildings  thereon  the  sum  of  $10^889.04,  after  deducting 
the  total  amount  of  ez|)enditures  made  by  him,  and  $5,000 
additional  for  services  in  the  care  and  management  of  the 
premises. 

Upon  the  pleadings  and  the  proofs  the  district  court 
found  subtantiallj  that  a  trust  resulted  to  Robinson  in 
the  above  described  quarter  section  of  land  by  reason  of 
locating  the  land  warrant  thereon ;  that  Jones  held  the 
Omaha  property,  purchased  with  the  proceeds  of  the  sale  of 
land,  in  trust  for  the  use  and  benefit  of  the  plaintifi*;  that 
Jones  was  liable  to  Robinson  for  the  income  received  by 
him  from  the  city  lots  and  for  the  remainder  of  the  pro- 
ceeds arising  from  the  sale  of  the  land  which  had  not  been 
invested  by  Jones.  A  judgment  was  rendered  in  favor  of 
the  plaintiff  and  against  the  defendant  Alfred  D.  Jones 
for  the  sum  of  $10,889.04,  that  being  the  net  income  re- 
ceived by  Jones  from  the  city  lots,  and  for  the  sum  of 
|7,193,  being  the  invested  proceeds  derived  from  the  sale 
of  the  land,  with  interest  on  said  sums  from  the  commence- 
ment of  the  suit  until  date  of  judgment,  making,  in  the 
aggregate,  the  sum  of  $20,769.07.  A  conveyance  was 
ordered  made  to  the  plaintiff  for  lot  5,  in  block  165,  and 
lot  8,  in  block  140,  was  ordered  sold  to  pay  the  sum  of 
$3,000  declared  to  be  a  lien  thereon  in  favor  of  the  plaint- 
iff.    From  this  judgment  Jones  appeals. 

The  testimony  relating  to  the  manner  in  which  the  land 
warrant  came  into  the  possession  of  Jones  is  very  conflict- 
ing. The  substance  of  the  testimony  of  the  plaintiff 
Franklin  Robinson,  bearing  upon  this  subject,  is  that  when 
he  went  into  the  army  his  parents  lived  in  Gentry  county 
Missouri,  and  after  his  discharge  in  November,  1848,  he 
returned  to  his  home,  where  he  sj^eut  the  winter.  That  in 
August,  1818,  while  he  was  in  the  army,  his  mother  died, 
and  early  the  winter  following  Mrs.  Elizabeth  Reeves,  who 
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then  resided  in  Iowa,  an  aunt  of  the  plaintifiT,  went  to 
Missouri  after  two  minor  children  left  by  his  mother,  a 
half  brother  and  sister  to  Robinson.  She  did  not  retyrn 
home  until  spring,  but  spent  the  winter  in  Missouri.  In 
April,  1849,  Bobinson  helped  his  aunt  take  the  children 
and  some  household  goods,  sheep,  cattle,  and  horses  to  her 
home  in  Iowa,  a  few  miles  from  the  place  where  the  town 
of  Winterset  now  stands.  While  on  this  trip  Robinson 
visits  with  Jones,  who  then  resided  near  Mrs.  Reeves.  The 
plaintiff  shortly  after  returning  home  from  the  army  made 
application  for  a  land  warrant,  and  not  having  received  it 
from  Washington  at  the  time  he  was  visiting  with  the  de- 
fendant Jones  in  Iowa,  he  claims  to  have  made  arrange- 
ment with  Jones  in  regard  to  the  disposition  that  sliould  be 
made  of  it  when  issued.  We  quote  from  the  plaintiff^s 
testimony. 

Q.  State  in  full  all  the  arrangements  you  made  with 
him. 

A.  I  made  Mr.  Jones  agree  when  the  warrant  came  to 
my  place — that  is  the  man  that  I  would  leave  it  with  in 
Missouri — he  was  to  get  it  and  lay  it  for  me,  that  is,  in 
my  name. 

Q.  Who  was  it  you  had  made  the  arrangement  with  to 
receive  the  warrant  if  it  came? 

A.  Came  to  Missouri? 

Q.  Yes. 

A.  Tolliver,  a  justice  of  the  peace. 

Q.  Wliere  did  he  live? 

A.  He  lived  a  neighbor  to  us  in  Missouri,  right  adjoin- 
ing to  my  step-father. 

Q.  In  what  place? 

A.  In  Gentry  county,  Missouri. 

Q.  What  is  the  name  of  the  postofBce  or  town? 

A.  Athens  was  the  postoffice  then. 

Q.  It  was  to  be  sent  to  your  address  at  the  postoffice 
there? 
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A*  Yes,  sir. 

Q.  Did  you  make  any  arraDgement  with  any  one,  and  if 
so,  whom,  to  receive  the  warrant  when  it  should  come  to 
the  postoffice? 

A.  I  made  arrangements  with  Tolliver — that  is  ^'  old 
'Squire  Tolliver,"  that  we  called  him — ^if  the  warrant  came 
to  my  postoffice  he  was  to  get  it  and  bring  it  home  and  to 
take  care  of  it;  if  he  got  a  chance,  to  forward  it  to  Iowa 
to  Mr.  Jones,  or  let  him  know  he  had  it;  told  him  the  ar- 
rangement I  had  made  after  I  went  back ;  he  was  to  get 
the  warrant  and  take  care  of  it.  *  *  *  There  was 
plenty  of  government  land  and  I  was  calculating,  when  he 
got  the  warrant,  he  was  to  lay  the  warrant  for  me. 

Q.  In  whose  name? 

A.  In  my  name.     I  never  saw  the  warrant. 

Q.  You  never  have  seen  the  warrant? 

A.  Never  have  seen  the  warrant  until  to-day. 

Q.  Now,  I  will  ask  you  to  look  at  that  warrant  and  see 
whether  or  not  you  ever  saw  the  warrant  until  it  was  pro- 
duced in  court  here  this  morning. 

A.  I  saw  the  warrant  this  morning;  yes,  sir;  in  the 
hands  of  the  officer ;  I  never  saw  it  before  to-day. 

Q.  Just  refer  to  the  back  part  of  the  warrant  and  see 
whether  you  ever  made  any  assignment  of  that  warrant  as 
appears  upon  the  back  here,  or  whether  you  ever  author- 
ized an  assignment  to  be  made. 

A.  No  sir;  neither  one.  I  never  saw  the  warrant  until 
to-day  in  my  life ;  I  never  authorized  any  assignment,  in 
any  way,  shape,  manner,  or  form. 

Q.  Did  you  ever  appear  before  Mr.  Jones  and  acknowl- 
edge an  assignment  of  this  warrant? 

A.  No,  sir,  I  didn't. 

The  plaintiff  also  testified  that  he  never  authorized  the 
delivery  of  the  warrant  to  Mrs.  Reeves,  nor  was  she  to 
keep  it  for  him;  that  he  did  not  inform  Jones  that  the 
warrant  was  to  be  received  bv  Mrs.  Reeves  and  was  to  be 
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assigned  to  her;  that  he  never  made  any  arrangements 
with  Mrs.  Reeves  by  which  the  warrant  was  to  be  received 
by  her,  for  her  benefit,  and  that  he  did  not  execute  a  power 
of  attorney  to  Jones  authorizing  him  to  assign  the  warrant 

The  testimony  of  Alfred  D.  Jones,  one  of  the  defend- 
ants, is  to  the  effect  that  the  plaintiff,  before  he  went  to 
California,  informed  him  that  he  had  been  a  soldier  in  the 
Mexican  war,  and  had  applied  for  and  expected  to  receive 
a  land  warrant;  that  Robinson  stated  that  he  had  made 
arrangements  for  Mrs.  Reeves  to  have  it  when  issued,  to 
aid  in  the  support  of  his  half  brother  and  sister,  and  that 
she  could  dispose  of  it  as  she  liked;  that  Robinson  at 
that  time  gave  a  written  power  of  attorney  authorizing 
Jones  to  assign  the  warrant  so  Mrs.  Reeves  could  use  it, 
which  was  acknowledged  by  Robinson  before  a  justice  of 
the  peace. 

Jones  further  testified  that  he  kept  the  power  of  attorney 
until  after  he  moved  to  Omaha,  since  which  time  it  has 
disappeared  and  cannot  be  found;  that  he  never  had  any 
conversation  with  Robinson  to  the  effect  that  he  was  to 
locate  the  warrant  for  the  plaintiff;  that  at  Mrs.  Reeves's 
request,  in  June,  1852,  he  made  the  assignment  on  the  back 
of  the  warrant,  leaving  a  blank  for  the  name  of  the  as- 
signee, as  was  the  custom ;  that  he  signed  Robinson's  name 
and  made  his  mark  thereto,  and  certified  that  it  was  ac- 
knowledged by  Robinson  before  himself  as  notary  public, 
and  immediately  returned  the  warrant  to  Mrs. Reeves.  That 
in  June,  1853,  Jones  made  settlement  and  started  improve- 
ments upon  the  land  in  Pottawattamie  county,  Iowa,  for 
the  purpose  of  pre-empting  it;  that  Mrs.  Reeves  gave  him 
the  land  warrant  in  question  for  the  purpose  of  paying 
out  on  the  land,  and  tliat  the  United  States  land  officers 
filled  the  blank  in  the  assignment  with  Jones's  name  as 
assignee. 

The  testimony  of  Mrs.  Jones  fully  corroborates  that 
given  by  her  husband. 
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Elizabetb  Reeves  testified  that  she  was  eighty-Dine  years 
old,  is  the  mother  of  Mrs.  Jones,  and  the  aunt  of  Robin- 
son ;  that  in  the  spring  of  1849,  while  she  was  in  Gentry 
county,  Missouri,  Robinson  arranged  with  Tolliver  in  her 
presence  that  he  was  to  give  the  warrant  to  her  when  re- 
ceived to  keep  until  he  returned  from  California;  that  after 
the  warrant  was  issued  she  went  to  Missouri  for  and  ob- 
tained it  from  Tolliver;  that  it  remained  in  her  possession 
until  Jones  took  his  pre-emption,  when  she  gave  it  to  him, 
and  that  she  never  knew  or  heard  of  an  assignment  of  the 
warrant  or  of  the  existence  of  a  power  of  attorney. 

If  it  be  true,  as  testified  to  by  the  plaintiff  and  alleged 
by  him  in  the  petition  upon  which  the  case  was  tried,  that 
Jones  agreed  with  the  plaintiff  to  receive  the  warrant  and 
locate  it  in  Robinson's  name,  and  afterwards,  in  violation 
of  that  agreement,  laid  the  warrant  in  his  own  name,  will 
a  court  of  equity  enforce  a  trust  in  favor  of  the  plaintiff? 
The  testimony  conclusively  shows  that  the  land  on  which 
the  warrant  was  located  was  not  subject  to  private  entry, 
and  could  only  be  taken  as  a  pre-emption.  It  is  therefore 
necessary  to  examine  the  provisions  of  the  pre-emption  act 
in  order  to  determine  whether  a  contract,  such  as  testified 
by  Robinson,  is  valid. 

Section  13  of  the  act  of  congress  entitled  ^'An  act  to 
appropriate  the  proceeds  of  the  sale  of  the  public  lands, 
and  to  grant  pre-emption  rights,'^  approved  September  4, 
1841,  vol.  5,  U.  S.  Statutes  at  Large,  466,  provides: 
"That  before  any  person  claiming  the  benefit  of  this  act 
shall  be  allowed  to  enter  such  lands,  he  or  she  shall  make 
oath  before  the  receiver  or  register  of  the  land  district  in 
which  the  land  is  situated  (who  are  hereby  authorized  to 
administer  the  same)  that  he  or  she  has  never  had  the  bene- 
fit  of  any  right  of  pre-emption  under  this  act;  that  he  or' 
she  is  not  the  owner  of  three  hundred  and  twenty  acres  of 
land  in  any  state  or  territory  of  the  United  States,  nor 
hath  be  or  she  settled  upon  and  improved  said  land  to  sell 
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the  same  on  speculation,  but  in  good  faith  to  appropriate 
it  to  his  or  her  own  exclusive  use  or  benefit;  and  that  he 
or  she  has  not,  directly  or  indirectly,  made  any  agreement 
or  contract,  in  any  way  or  manner,  with  any  person  or 
persons  whatsoever,  by  which  the  title  which  he  or  she 
might  acquire  from  the  government  of  the  United  States 
should  inure  in  whole  or  in  part  to  the  benefit  of  any  per- 
son except  himself  or  herself;  and  if  any  person  taking 
such  oath  shall  swear  falsely  in  the  premises,  he  or  she 
shall  be  subject  to  all  the  pains  and  penalties  of  peijury, 
and  shall  forfeit  the  money  which  he  or  she  may  have  paid 
for  said  land,  and  all  right  and  title  to  the  same;  and  any 
grant  or  conveyance  which  he  or  she  may  have  made,  ex- 
cept in  the  hands  of  bona  fide  purchasers,  for  a  valuable 
consideration,  shall  be  null  and  void." 

At  the  time  the  agreement  between  Robinson  and  Jones 
is  alleged  to  have  been  made  this  section  was  in  full  force, 
and  the  land  was  obt£lined  by  the  latter  under  its  provis- 
ions. It  is  obvious  that  congress  intended  that  land 
acquired  under  this  law  should  be  for  the  exclusive  use 
and  benefit  of  the  pre-emptor.  That  was  the  object  and 
purpose'  in  requiring  the  person  applying  for  the  entry  of 
a  pre-emption  to  make  oath  'Hhat  he  or  she  has  not,  di- 
rectly or  indirectly,  made  any  agreement  or  contract,  in 
any  way  or  manner,  with  any  person  or  persons  whatsoever, 
by  which  the  title  which  he  or  slie  might  acquire  from  the 
government  of  the  United  States  should  inure  in  whole  or 
in  part  to  the  benefit  of  any  person  except  liimself  or  her- 
self." It  is  certain  that  Jones  could  not  have  pre-empted 
this  land  in  the  name  of  Robinson,  or  any  person  except 
himself.  To  create  the  right  of  pre-emption  it  is  absolutely 
necessary  that  there  be  settlement,  habitation,  and  improve- 
ment by  the  pre-emptor,  and  tiie  pre-emptor  himself  must 
make  the  affidavit  required  by  the  section  above  quoted. 
Robinson  had  never  settled  upon  or  improved  the  land. 
He  had  neither  complied,  nor  attempted  to  comply,  with  any 


VojL.  31]       SEPTEMBER  TERM,  1890.  29 


Bobiuson  T.  Jonea. 


of  the  provisions  of  the  pre-emption  act.  To  hold  that  he 
became  the  equitable  owner  of  the  land  would  be  contrary 
to  the  spirit  and  meaning  of  that  law.  Again,  if  the  agree- 
ment set  up  by  the  plaintiff  was  ever  in  fact  entered  into, 
Jones  could  not  have  pre-empted  the  land  without  having 
.committed  perjury.  A  contract  resting  upon  perjury  is 
ill^al  and  void.  It  follows  that  a  trust  cannot  be  de- 
clared in  favor  of  the  plaintiff.  (Warren  v.  Van  Brunts 
19  Wall.,  646  ;  Dawson  r.  MerriUe,  2  Neb.,  119 ;  Ander- 
son  V.  Carkins,  10  Supreme  Court  Reporter,  905;  Oaks  v. 
Heatan,  44  la.,  116;  MeUison  v.  AUen,  30  iK:an.,  382; 
Nicholas  v.  Qmncil,  9  8.  W.  Rep.,  305;  St.  Peter  Co.  v. 
Bunker,  5  Minn.,  153;  Evans  v.  Folsom,  Id.,  342;  Brug- 
german  v.  Hoerr,  7  Id.,  264.) 

WaiTen  v.  Van  Brmvt,  supra,  is  a  case  precisely  in 
point.  There  Van  Brunt  had  acquired  title  to  certain 
lands  under  the  pre-emption  laws,  and  Warren  sought  to 
have  it  declared  that  Van  Brunt  held  the  title  to  the  land 
in  trust,  for  the  use  and  benefit  of  the  plaintiff.  The  court, 
in  passing  upon  the  question,  says,  p.  654 :  "  But  such  a  con- 
tract cannot  be  enforced  to  any  extent.  The  pre-emption 
laws  provided,  at  the  time  of  this  entry  and  purchase,  that 
before  any  person  should  be  allowed  to  enter  lands  upon  a 
claim  for  preemption,  he  must  make  oath  that  he  had  not, 
directly  or  indirectly,  made  any  agreement  or  contract,  in 
any  way  or  manner  with  any  person,  by  which  the  title  he 
might  acquire  by  his  purchase  should  inure  in  whole  or  in 
part  to  the  benefit  of  any  person  except  himself.  Forfeit- 
ure of  title  to  the  land  purchased,  and  of  the  money  paid  for 
it,  was  made  the  penalty  of  false  swearing  in  this  particular. 
An  entry  could  not  have  been  made,  therefore,  by  Van 
Brunt  in  trust  for  Warren;  and  if  it  could. not  have  been 
made,  a  court  of  equity  will  not  decree  that  it  was.  All 
contracts  in  violation  of  this  important  provision  of  the 
act  are  void  and  are  never  enforced." 

It  cannot  be  successfully  claimed  that  Robinson  was  not 
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in  pari  delicto,  hence  he  can  enforce  the  ill^al  oon tract. 
As  was  said  by  Mr.  Justice  Brewer  in  his  opinion  in  An- 
derson V.  GarldnSy  supra,  "  we  are  unable  to  see  any  dis- 
tinction in  moral  dcUvs  between  the  man  who  contracts 
for  the  perjury  of  another  and  the  one  who  contracts  to 
commit  such  perjury.  The  fact  that  the  former  party  may 
have  parted  with  money,  or  valuable  property,  does  not 
change  the  quality  of  his  action,  or  give  him  higher  claim 
to  the  consideration  of  a  court  of  equity .'' 

We  have  examined  the  numerous  cases  cited  by  appellee 
holding  pre-emptor^s  trustees  of  lands  acquired  by  pre- 
emption. In  each  case  the  contest  was  between  two  pre- 
emptors,  each  claiming  the  land  in  dispute  by  reason  of 
his  settlement  and  improvement.  Those  authorities  hold, 
and  we  think  correctly,  that  the  person  making  the  first  act- 
ual settlement  and  improvement  was  entitled  to  the  land, 
but  they  are  not  applicable  to  the  question  involved  in  the 
case  at  bar. 

It  is  also  insisted  by  counsel  for  appellee  that  Brush  v. 
Ware,  15  Peters,  104,  is  decisive  of  this  case.  The  facts, 
as  disclosed  by  the  report  of  that  case,  are  briefly  these : 
One  Hockaday  was  a  captain  in  the  war  of  the  revolution, 
and  on  account  of  such  service  he  was,  under  an  act  of 
congress,  entitled  to  certificates  of  4,000  acres  of  land  in 
the  Virginia  reservation  in  the  state  of  Ohio.  Hockaday 
died  and  a  man  by  the  name  of  Ware  was  appointed  his 
executor.  Ware  obtained  ceriificates  for  the  lands  and  fraud- 
ulently assigned  them  to  Ladd,  who  located  them.  After 
the  land  was  patented,  Ladd  sold  a. portion  to  Brush.  An 
action  was  brought  by  the  heirs  of  Hockaday  to  recover 
the  land.  The  court  sustained  the  action.  The  pre  emp- 
tion  law  was. not  involved  in  that  case.  Had  the  land 
upon  which  Jones  located  the  warrant  been  subject  to  pri- 
vate entry  the  decision  in  the  cited  case  would  be  in  point. 

Can  the  judgment  entered  in  this  case  be  upheld  upon 
the  theory  that  no  agreement  was  entered  into  between 
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Robinson  and  Jones  for  the  location  of  the  warranty  but 
was  placed  in  Mrs.  Reeves's  hands  to  keep  for  Robinson, 
and  that  Jones  received  and  used  the  same  with  full 
knowledge  that  it  was  the  property  of  the  plaintiff?  Rob- 
inson could  undoubtedly  follow  the  warrant  into  the  land 
and  have  a  trust  declared  in  his  favor,  were  it  not  that  the 
land  was  not  subject  to  private  entry,  and  a  title  thereto 
could  only  be  acquired  under  the  pre-emption  act.  As 
that  law  prohibited  Jones  from  obtaining  the  title  in  trust 
for  any  person,  the  law  will  not  raise  a  trust  in  favor  of 
the  plaintiff.  It  will  pot  compel  Jones  to  do  what  he 
c^uld  not  lawfully  contract.  To  enforce  a  trust  in  this  case 
would  be  taking  the  land  from  the  one  who  made  the  set- 
tlement, improvement,  and  entry  to  give  it  to  one  who  had 
not  in  any  manner  complied  with  the  law  under  which  title 
could  be  obtained  from  the  government.  It  would  be  giv- 
ing Robinson  the  benefit  of  Jones's  pre-emption  right  and 
make  the  title  acquired  by  Jones's  entry  inure  to  the  ben- 
efit of  another.  This  the  law  will  not  permit.  (Perry  on 
Trusts,  sec.  131;  2  Story,  Eq.  Jur.,  sec.  12016;  Legg^ii 
©.  DvboiSj  5  Paige,  114;   Warren  v.  Van  Brunt,  supra.) 

As  already  stated,  the  testimony  contained  in  the  record 
is  very  conflicting.  Is  it  established  by  a  preponderance 
of  the  evidence  that  Robinson  did  not  donate  the  warrant 
to  Mrs.  Reeves,  but  that  she  was  to  hold  it  for  him?  Mrs. 
Reeves  is  the  only  witness  who  testifies  that  she  was  to 
keep  the  warrant  for  plaintiff  until  he  should  return  from 
California.  She  is  contradicted  by  Robinson  and  Mr.  and 
Mrs.  Jones.  The  subsequent  conduct  of  the  plaintiff  is 
entirely  inconsistent  with  the  theory  that  Mrs.  Reeves  was 
keeping  the  warrant  for  the  plaintiff.  His  failure  to  in- 
quire of  her  about  it  for  more  than  thirty  years  is  a  strong 
drcamstance  tending  u>  show  he  had  no  interest  therein. 
Nor  is  it  at  all  likely  Mrs.  Reeves  would  have  given  the 
warrant  to  Jones  to  use  had  it  been  left  with  her  for  safe 
keeping.     The  giving  of  the  power  of  attorney  by  Rob- 
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insoD  to  JoneSy  empowering  him  to  assign  the  warrant  to 
the  old  lady,  if  one  was  given,  strengthens  the  claim  of 
the  appellants  that  the  land  warrant  was  given  by  the 
plaintiff  to  her  for  her  own  use  and  benefit.  Robinson 
denies  that  such  a  power  ever  existed.  Jones  and  his  wife 
both  testified  that  it  was  made  and  was,  years  afterwards, 
lost.  They  appear  to  be  persons  of  int^rity.  On  the 
trial  the  plaintiff  called  them  as  witnesses  to  testify  in  his 
behalf.  While  he  was  not  concluded  by  their  testimony, 
yet,  by  making  them  his  witnesses,  he  in  effect  says  that 
their  statements  under  oath  are  generally  entitled  to  credit. 
The  judgment  of  the  trial  court  was  based  upon  the  testi- 
mony of  Mrs.  Reeves.  True,  she  was  a  disinterested  wit- 
ness, and  we  have  no  doubt  she  gave  the  facts  as  she  re- 
membered them.  But  the  transaction  testified  to  by  her 
occurred  nearly  forty  years  before  she  gave  her  testimony. 
At  the  time  of  the  trial  she  was  eighty-nine  years  old,  and  was 
nearly  blind  and  deaf.  It  would  not  be  strange,  aft;er  the 
lapse  of  so  many  years,  if  her  memory  was  not  altogether 
accurate  as  regards  what  really  occurred.  The  burden  was 
upon  the  plaintiff  to  establish  by  a  clear  preponderance  of 
the  evidence  the  essential  facts  relied  on  to  create  a  trust. 
We  conclude,  therefore,  that  the  evidence  of  Mrs.  Reeves  is 
not  su£Bciently  clear,  oei*tain,  and  convincing  as  to  author- 
ize its  acceptance  to  the  rejection  of  the  testimony  of  the 
plaintiff  and  Mr.  and  Mrs.  Jones. 

We  have  reached  this  conclusion  without  taking  into 
consideration  the  deposition  of  Elizabeth  Reeves,  which 
appears  to  have  been  taken  after  the  trial  court  had  an- 
nounced what  the  decision  in  the  case  would  be.  It  was 
on  file  before  the  judgment  was  actually  rendered,  and  the 
bill  of  exceptions  discloses  that  it  was  inspected  by  the 
trial  court,  but  was  not  considered,  on  account  of  not  being 
formally  offered  in  evidence.  In  this  deposition  Mrs. 
Reeves  testified,  in  effect,  that  she  went  to  Missouri  after 
the  warrant  because  it  belonged  to  her.     Her  deposition 
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tends  to  weaken  the  testimony  she  had  previously  given 
before  the  court,  but  as  it  was  not  offered  in  evidence  in 
the  court  below  it  cannot  be  considered  here.  Had  it  been 
offered  by  the  defendants  it  ought,  and  doubtless  would, 
have  been  received  and  considered  as  evidence. 

Other  questions  are  discussed  by  counsel,  such  as  that  the 
action  is  barred  by  the  lapse  of  time  and  statute  of  limita- 
tions, which  we  will  not  consider,  as  we  have  already 
]-eached  the  conclusion,  for  the  reasons  already  stated,  that 
the  plaintiff^  cannot  maintain  this  action.  The  judgment 
will  be  reversed  and  the  action 

Dismissed. 
The  other  judges  concur. 


J.  R.  Jacobs  v.  State  of  Nebraska. 

[Filed  Dbcembeb  23, 1890.] 

Criminal  Pleading :  An  Ikfobmatiok  alleging  that  W.  T.  was 
deceived  of  property  by  the  false  pretenses  and  representations 
of  J.  R.  K.  made  to  W.  Gt.  T.,  without  alleging  his  ageDcy  for  the 
principal,  is  not  a  snfficient  allegation,  nor  is  it  Q.  £.  D.  that  J. 
R.  J.  intended  to  defrand  W.  T.  « 

Error  to  the  district  court  for  Dundy  county.     Tried 
l)elow  before  Cochran,  J. 

A.  A.  MtCoy,  and  J,  N.  Lucas,  for  plaintiff  in  error. 

William  Leese,  Attorney  General,  contra. 

Per  Curiam. 

On  September  18,  1888,  in  the  district  court  of  Dundy 
county,  the  plaintiff  in  error  was  tried  by  jury  and  con- 
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victed  on  a  plea  of  not  guilty  to  an  information  by  the 
proper  officer  charging  him  with  obtaining  money,  (50, 
by  false  representations  to  William  6.  Thomas,  the  money 
being  the  property  of  William  Thomas. 

It  was  substantially  charged  that  the  plaintiff  in  error 
on  October  16,  1887,  intending  unlawfully  and  fraudu- 
lently to  cheat  and  defraud  William  Thomas,  did  falsely, 
knowingly,  designedly,  and  unlawfully  pretend  to  Will. 
O.  Thomas  that  he  was  the  owner  of  a  certain  pair  of 
mares ;  that,  by  means  of  the  false  representations,  he  ob- 
tained from  Will.  G.  Thomas  $50  and  the  personal  prop- 
erty of  William  Thomas. 

It  is  set  up  by  the  plaintiff  in  error  that  the  court  erred 
in  proceeding  to  trial  against  his  protest  and  exception ;  and 
that  the  information  does  not  charge  the  offense  of  obtain- 
ing money  by  false  pretense,  but  by  false  representation, 
which  are  not  the  words  of  the  statute,  and  tliat  the  lan- 
guage of  the  statute  must  be  followed  strictly. 

These  and  the  other  errors  assigned  and  argued  on  be- 
half of  the  plaintiff  in  error  are  overruled,  as  no  reversible 
error  appears  as  to  the  proceedings  at  the  trial ;  and  it  is 
not  questionable  that  false  pretense  is  substantially  charged 
in  the  information. 

It  was,  however,  competent  to  all^e  that  the  false  rep- 
resentations of  ownership  of  the  property,  for  which  a  chat- 
tel mortgage  was  given  as  security  for  the  loan  of  |50,  were 
made  to  an  agent,  who  had  authority  to  make  the  loan ;  it 
would  be  a  sufficient  allegation,  notwithstanding  the  prin- 
cipal did  not  interfere,  nor  act  upon  the  representations, 
otherwise  than  through  his  agent.  In  this  case  the  infor- 
mation fails  to  allege  that  the  false  representations  and  false 
pretenses  were  made  to  William  G.  Thomas,  as  the  agent 
of  William  Thomas,  whose  property  alone  was  obtained. 

In  the  opinion  and  brief  of  the  attorney  general,  who 
appeared  and  argued  the  case  to  the  court  for  the  state, 
this  4efect  was  fatal  to  a  legal  conviction  in  the  court  be- 
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low — maintaining  that  to  all^  that  William  Thomas  was 
fraudulently  deceived  of  property  by  false  representations 
made  by  J.  B*.  Jacobs  to  Will.  G.  Thomas  is  not  a  sufficient 
allegation^  nor  is  it  Q.  E.  D.  that  Jacobs  intended  to  defraud 
William  Thomas.  With  this  opinion  and  argument  of  the 
attorney  general  the  court  is  content. 

The  conviction  in  the  court  below  is  reversed^  and  the 
information  against  the  plaintiff  in  error  is 

Dismissed. 
The  other  judges  concur. 


Frederick  Claus  et  al.  v.  W.  E.  Hardy  et  al. 

[Filed  Dboicmbeb  23,  1890.] 

1.  Liquors:  License:  Action  fob  Obstbuctino  Issue.    In  an 

action  of  C.  &  O.  against  H.  &  P.  and  M.,  for  malicioasly  ob- 
Btmcting  their  application  for  license  to  vend  malt,  spiritnons, 
and  Tinons  liqnors,  an  allegation  that  the  city  conncil  ordered 
the  city  clerk  to'  issne  snch  license  to  the  plain tiflfji  npon  the 
payment  of  the  license  fee  of  11,000,  which  they  took  with  them 
and  tendered  to  the  city  treasurer,  and  demanded  of  the  city 
clerk  to  issne  and  deliver  to  them  the  license,  which  demand  the 
clerk,  being  instigated  by  the  other  defendants,  H.  &  P.,  wrong- 
fully refused,  heldy  not  sufficient  to  constitute  a  cause  of  action. 

2.  : :    Payment  of  Pee  Neobssabt.    Under  sec  6| 

chap.  50,  Com  p.  Stats.,  known  as  the  Slocumb  law,  an  appli- 
eant)  granted  license  to  sell  malt,  spirituous,  and  vinous  liquors 
upon  payment  of  the  amount  of  the  license  fee,  is  required  to 
pay  the  same  into  the  treasury  before  the  issuance  of  the  license, 
and  no  formal  tender  of  tne  amount  to  the  treasurer,  without 
payment,  will  support  an  action  against  another  officer  rel using 
to  issue  the  license. 

Error  to  the  district  court  for  Lancaster  oountj.    Tried 
below  before  Field,  J. 
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Pound  A  Burr,  for  plaintiffs  in  error. 
Chas.  E.  ifagooUy  contra. 
Cobb,  Ch.  J. 

The  plaintiffs  in  error,  on  December  26,  1888,  brought 
their  action  against  the  defendants  in  the  court  below,  set- 
ting up  that  in  September,  1888,  they,  having  rented  the 
premises  known  as  the  main  storeroom  of  the  Stubblefield 
building,  on  Eleventh  street,  in  Lincoln,  for  a  term  of  five 
years,  made  the  regular  and  proper  application  to  the  city 
council  of  Lincoln,  in  Lancastei'  county,  for  a  license  to 
sell  malt,  spirituous,  and  vinous  liquors  in  the  said  store- 
room; and  that  they  in  all  respects  conformed  to  all  the 
ordinances  of  said  city,  and  the  laws  of  the  state,  in  every 
particular;  and  at  all  times  were  entitled  to  receive  such 
license  and  enter  into  said  business;  but  that  the  defend- 
ants, intending  to  hurt,  injure,  and  damage  them,  and  to 
wrongfully  and  maliciously  prevent  them  from  obtaining 
sucli  license,  and  to  harass  them  with  great  delay  and  vex- 
atious litigation,  and  without  reasonable  or  probable  cause, 
declaring  that  they  would  prevent  them  from  obtaining  such 
license,  regardless  of  damages,  or  right,  or  wrong  to  them- 
selves, or  to  the  plaintiffs,  wrongfully,  maliciously,  and 
without  reasonable  or  probable  cause,  caused  to  be  filed  in 
the  oflSce  of  the  city  clerk,  with  the  defendant  Manley, 
who  was  city  clerk,  and  is  brother-in-law  of  defendant 
Hardy,  a  remonstrance  to  the  issuing  of  such  license,  and 
sought  by  all  means  in  their  power  to  delay  the  issuing  of 
the  same,  so  that  the  fiscal  year  thereof  would  nearly  ex- 
pire, and  cause  these  plaintiffs  to  pay  $1,000  for  the  same, 
and  thereby  damage  them  as  much  as  possible,  and  prevent 
them  from  obtaining  such  license. 

Notwithstanding  the  remonstrance,  the  city  council  over- 
ruled the  objections  and  ordered  the  city  clerk  to  "  issue 
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the  license  to  these  plaiutiffs  upon  the  payment  of  the  license 
fee  of  $1,000,  which  $1,000  these  plaintiffs  took  with  them 
and  tendered  the  same  to  the  city  treasurer  of  said  city  and 
demanded  of  defendant  Manley  that  he  issue  and  deliver 
said  license  to  plaintiffs,  which  demands  said  Manley,  being 
instigated  by  said  Hardy  &  Pitcher,  wrongfully  and  ma- 
liciously refused,  and  declared  that  under  no  circumstances 
would  he  issue  or  deliver  said  license  to  plaintiffs."  And 
upon  the  order  of  the  council  to  issue  the  license  the  defend- 
ants, intending  to  injure  and  hurt  the  plaintiffs,  imme- 
diately filed  a  notice  of,  and  did^  wrongfully  and  maliciously, 
appeal  the  cause  to  the  district  court  of  this  county,  where 
they  attempted  to,  and  did,  wrongfully  and  maliciously,  de- 
lay the  action  from  a  speedy  hearing  until  the  month  of 
December  following,  when  the  court  affirmed  the  order  of 
the  city  council  and  gave  judgment  for  plaintiffs  against 
defendants  Hardy  &  Pitcher,  whose  names  alone  appeared 
as  remonstrators,  and  from  which  final  judgment  they, 
with  the  intentions  and  designs  stated,  are  now  attempting 
to  carry  the  cause  to  the  supreme  court,  to  the  plaintiffs' 
damage  $1,500. 

The  defendants  demurred,  stating  that  the  facts  set  forth 
are  not  sufficient  to  constitute  a  cause  of  action  against  them. 

On  Juiie  27,  1889,  the  demurrer  was  argued  and  consid- 
ered and  was  sustained,  to  which  the  plaintiffs  excepted,  and 
on  July  15  following  the  plaintiffs  in  court  electing  to 
stand  upon  their  petition,  the  cause  was  dismissed  with 
judgment  for  the  defendants'  costs.  This  judgment,  on  the 
demurrer,,  is  assigned  as  error  by  the  plaintiffs. 

It  will  not  be  contended  that  this  was  brought  as  an 
action  to  recover  for  malicious  prosecution;  and,  however 
analogous  to  such  a  cause  its  origin  may  seem  to  have  been 
in  the  obstructions  of  the  defendants  complained  of,  it  is 
wholly  outside  of  the  record,  as  a  separate  cause  of  action, 
required  to  be  stated  separately^  and  is  foreign  to  the  errors 
assigned. 
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The  plaintiffs'  cause  of  complaint  is,  that  license  to  sell 
liquors^  at  a  certain  place,  for  a  certain  period,  was  not 
issued  to  them  according  to  law ;  their  loss  and  miscarriage 
arose  from  that  fact.  They  allege  'Hhat  the  city  council 
overruled  the  remonstrators  and  ordered  the  city  clerk  to 
issue  the  license  upon  the  payment  of  the  license  fee  of 
$1,000,  which  they  took  with  them  and  tendered  the  same 
to  the  city  treasurer,  and  demanded  of  the  city  clerk,  the 
defendant  Manley,  that  he  issue  to  them  the  license,  which 
he  refused/' 

Sec.  6,  chap.  60,  Comp.  Stats.,  654,  provides  that  the 
license  may  be  issued,  in  the  statutory  form  laid  down^ 
when  the  applicant  has  ''filed  his  petition  and  bond  accord- 
ing to  law,  and  paid  into  the  treasury  the  sum  imposed  on 
him  as  a  vendor  of  malt,  spirituous,  and  vinous  liquors." 
The  tender  of  the  amount,  imposed  upon  them  as  vendors, 
to  the  city  treasurer  was  not  a  compliance  with  the  order  of 
the  city  council,  or  the  requirement  of  the  law.  It  did  not 
justify  the  defendant  Manley  in  issuing  the  license  to  the 
plaintiffs. 

It  is  not  alleged  that  the  treasurer  refused  to  accept  the 
money  so  tendered  and  receipt  to  the  plaintiffs  for  it.  In 
such  case  they  had  their  remedy  against  the  treasurer,  that 
of  mandamuBy  a  direct  and  speedy  remedy,  which  would 
have  indemnified  their  vexations  and  superseded  the  errors 
of  the  present  suit.     The  judgment  of  the  district  court  i& 

Affirmed. 

The  other  judges  concur. 
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Henry  Nunn  v.,Home  Insurance  Co. 
[Filed  December  23, 1890.] 

1.  Beplevm:    Demand  of   Pbopebty:   Refusal.    Where   the 

plaintiff  has  delivered  property  to  defendant,  and  defendant 
merely  detains  it,  it  is  necessary  that  the  plaintiff  first  make  de- 
mand for  it  to  maintain  replevin ;  and  in  snch  case,  a  refusal,  in 
order  to  exease  defendant,  most  be  a  qualified  refusal  based  upon 
reasonable  grounds;  it  most  not  be  absolute,  otherwise  it  will 
be  oonyersion,  unless  there  is  established  an  adverse  right  to  im- 
mediate possession.  (Cole  v,  W,  S.  L.  &  P.  By,  Co.,  21  Mo.  App. 
Rep.,  443.) 

2.  :  :  .     A  refusal,  qualified  by  a  sole  ground 

other  than  that  relied  upon  at  the  trial,  and  in  this  court  on 
error,  held^  equivalent  to  an  absolute  and  unqualified  refusal. 

Error  to  the  district  court  for  Howard  county.  Tried 
below  before  Harrison,  J. 

Henry  iVtmn,  and  Paul  &  Templin,  for  plaintiff  in  error. 

Damallj  Baboock  &  KendaU,  contra. 

Cobb,  Ch.  J. 

This  was  an  action  of  replevin  brought  before  a  justice 
of  the  peace  of  Howard  county  by  the  Home  Insurance 
Company,  of  New  York,  defendant  in  error,  against 
Henry  Nunn,  plaintiff  in  error.  The  property  replevied 
consisted  of  two  registers  of  Home  Insurance  Company ; 
fifty  signed  blank  fire  policies  of  Home  Insurance  Com- 
pany; twenty-five  signed  blank  fire  policies.  Home  Insur- 
ance Company ;  twenty-five  signed  blank  farm  policies  of 
Home  Insurance  Company;  fifty  signed  blank  renewals  of 
Home  Insurance  Company;  one  hundred  daily  reports, 
Home  Insurance  Company;  fifty  monthly  reports,  Home 
Insurance  Company;  two  hundred  envelopes,  printed  ad- 
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dress,  To  Home  Insurance  Company;  one  commission  and 
frame,  two  glass  signs,  Home  Insurance  Company;  one 
tin  sign,  Home  Insurance  Company ;  one  wood  sign,  Home 
Insurance  Company,  of  the  value  of  $100.  • 
'  There  is  no  record  here  of  the  case  in  the  justice's  court ; 
but  we  are  informed  by  the  brief  of  counsel  that  there  was 
a  finding  and  judgment  in  that  court  for  the  plaintiff,  and 
that  there  was  an  appeal  to  the  district  court.  The  above 
list  of  property  is  taken  from  the  transcript  of  the  plead- 
ings in  the  district  court.  In  that  court  there  was  a  trial 
to  the  court,  a  jury  being  waived  by  the  parties.  There 
was  a  finding  and  judgment  for  the  plaintiff. 

The  defendant,  upon  error,  makes  the  following  assign- 
ments: 

1.  The  court  erred  in  finding  the  defendant  herein  to 
be  the  owner  of  and  entitled  to  the  immediate  possession 
of  the  property. 

2.  The  findings,  judgment,  and  decision  of  said  court 
are  not  sustained  by  and  are  contrary  to  the  evidence. 

3.  The  findings,  decision,  and  judgment  are  contrary  to 
the  law  of  the  case,  and  contrary  to  the  statutes  of  Ne- 
braska. 

4.  The  court  erred  in  overruling  the  motion  of  the 
plaintiff  herein  for  a  new  trial. 

It  appears  from  the  evidence  that  the  plaintiff  in  error 
was,  some  time  in  or  about  the  year  1880,  by  H.  E.  Palmer, 
general  agent  of  the  Home  Insurance  Company  of  New 
York,  appointed  local  agent  of  that  company ;  that  he  gave 
a  bond  as  required  by  the  general  rules  and  regulations  of 
the  company,  which  was  forwarded  to  the  general  office  of 
the  company  at  New  York,  and  that  either  in  the  month  of 
April  or  May,  1887,  Mr.  Nunn  was  by  the  same  au- 
thority removed  as  sucli  local  agent  and  his  successor  ap- 
pointed ;  that  at  or  about  the  time  of  such  removal  and 
appointment  of  his  successor,  demand  was  made  of  Mr. 
Nunn  by  H.  E.  Palmer,  as  general  agent  of  the  defendant 
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in  error,  for  the  above  enumerated  articles  as  the  property 
of  said  Home  Insurance  Company;  tliat  Mr.  Nunn  re- 
fused to  deliver  the  said  property  unless  or  until  his  bond 
should  be  returned  and  delivered  back  to  him. 

It  further  appears  that  there  was,  for  the  year  1886,  in  the 
county  of  Howard,  the  county  of  the  residence  and  local 
agency  of  the  plaintiff  in  error,  assiessed  for  taxation  against 
the  Home  Insurance  Company  of  New  York  the  valuation 
of  1470.90,  against  which  there  were  assessed  taxes  to  the 
amount  of  $19.30,  which  were  paid  by  H.  E.  Palmer  on 
the  24th  day  of  May,  1887.  The  above  valuation  was 
of  premiums  received  in  the  said  county  by  said  company 
in  the  year  1885,  and  was  given  in  for  assessment  by  Mr. 
Nunn  as  agent. 

There  are  two  points  presented  by  plaintiff  in  error  in 
the  brief  of  counsel : 

First,  that  the  removal  of  plaintiff  in  error  as  agent  of 
the  company,  and  the  demand  of  the  property  of  the  com- 
pany (called  supplies)  were  made  at  one  and  the  same  time; 
that  the  only  removal  proved  was  the  demand  of  the  sup- 
plies. 

As  applicable  to  this  point  H.  E.  Palmer  testified  to  the 
effect  that  on  the  21st  day  of  May  (or  April),  1887,  he 
removed  Mr.  Nunn  as  agent  and  appointed  another  agent 
as  his  successor.  He  further  stated,  "I  recollect  of  calling 
at  the  oflSce  for  them  (the  articles  replevied)  in  the  morning 
and  Mr.  Nunn  saying  he  wouldn't  deliver  them  without  his 
bond."  He  was  not  cross-examined  upon  this  point.  Mr. 
Nunn,  testifying  in  his  own  behalf,  stated  as  follows: 

Q.  Do  you  remember  the  occasion  of  Mr.  Palmer  com- 
ing to  your  office  and  demanding  the  supplies  of  the  Home 
Insurance  Company? 

A.  Yes,  sir. 

Q.  You  may  state  what  offer  he  made  to  you,  if  any,  in 
reference  to  receipting  to  you  for  your  bond  to  the  com- 
pany? 
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A.  Mr.  Palmer  said  to  me,  after  I  had  asked  him  if  he 
had  my  bond,  after  he  had  told  me  that  he  had  it  not,  and 
after  I  told  him  that  I  wanted  my  bond,  that  he  would 
.  give  me  a  receipt  against  the  bond  and  I  told  him  I  pre- 
ferred having  the  bond. 

From  the  above  it  appears  that  at  the  time  of  this  inter- 
view between  Palmer  and  Nunn,  it  was  understood  by  Mr. 
Nunn  that  he  was  no  longer  the  agent  of  the  company.  He 
did  not  base  his  refusal  to  deliver  up  the  property  upon  the 
ground  that  he  was  still  the  agent  of  the  company  but  solely 
upon  the  ground  that  the  company  was  in  possession  of  his 
bond. 

Second — That  at  the  time  the  demand  was  made  for  the 
supplies  there  were  $19.30  taxes  standing  against  the  Home 
Insurance  Company  due  and  unpaid  for  the  year  1886; 
that  the  said  taxes  were  paid  by  the  company  after  the  com- 
mencement of  thjs  action,  and  at  the  time  of  the  demand  by 
H.  E.  Palmer  for  said  property  Henry  Nunn  was  person- 
ally liable  for  said  taxes  under  the  statute  cited. 

Section  38  of  chapter  77,  Comp.  Stat8.,  provides  that 
''each  and  every  insurance  company  transacting  business 
in  this  state  shall  be  taxed  upon  the  excess  of  premiums 
received  over  losses  and  ordinary  ex{)enses  incurred  within 
ti)e  state,  previous  to  the  year  of  listing  in  the  county  where 
the  agent  conducts  the  business,  properly  proportioned  by 
the  company  at  the  same  rate  that  ail  other  personal  prop- 
erty is  taxed,  and  the  agent  shall  render  the  list  and  be 
personally  liable  for  the  tax.'' 

Section  140  provides  that  "when  property  is  assessed  to 
any  person  as  agent  for  another,  or  in  a  representative  ca- 
pacity, such  person  shall  have  a  lien  upon  such  property, 
or  any  property  of  his  principal  in  his  possession,  until  he 
is  indemnified  against  the  payment  thereof,  or,  if  he  has 
paid  the  tax,  until  he  is  reimbursed  for  such  payment." 

Doubtless  the  facts  bring  this  case  within  the  principle 
and  reason  of  the  law,  if  not  within  its  letter.     But  it  is 
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apparent  that  at  the  demand  and  refusal  the  plaintiff  in 
error  did  not  rely  upon  his  lien  upon  said  goods  as  an 
indemnity  against  his  liability  for  the  taxes  thereon,  but 
based  his  refusal  solely  upon  the  outstanding  bond.  In 
Phillips  on  Evidence,  vol.  3,  p.  541 ;  the  author  says:  "A 
demand  and  refusal  is  only  evidence  of  a  conversion ;  before 
it  is  entitled  to  any  right  whatever  it  must  be  proved 
that  the  party  making  the  refusal  had  it  in  his  power  to 
deliver  up  the  articles  demanded.  And  a  mere  qualified 
refusal,  if  the  grounds  for  not  delivering  the  property  are 
reasonable,  will  not  amount  to  a  conversion.  *  *  * 
But  where  the  defendant  is  proved  to  be  in  possession  of 
the  plaintiff's  goods,  and  on  their  being  demanded  gives  an 
unqualified  refusal,  he  will  be  guilty  of  a  tortious  conver- 
sion, unless  he  can  establish  an  adverse  right  to  the  im- 
mediate possession."  Although  the  author  is  here  speak- 
ing of  trover,  what  he  says  is  equally  applicable  to  replevin, 
and  was  so  held  in  the  case  of  Coh  v.  W.,  St.  L,  &  P.  By. 
Cb.,  21  Mo.  App.  Rep.,  443. 

In  the  case  at  bar  the  refusal  was  not  unqualified;  but 
the  only  claim  by  which  it  was  qualified  was  one  other 
than  that  relied  upon  at  the  trial,  and  in  this  court,  so  far 
as  the  claim  of  defendant  (plaintiff  in  error)  that  he  had  a 
lien  upon  the  property  for  his  indemnity  against  his  lia- 
bility for  taxes  is  concerned,  his  refusal  to  deliver  the 
property  on  demand  was  unqualified. 

The  claim  that  defendant  was  entitled  to  hold  the  said 
property  until  his  bond  was  returned  and  delivered  up  to 
him,  which  he  made  at  the  time  of  the  demand,  was  un- 
tenable and  is  not  presented  or  relied  on  in  the  brief  of 
counsel. 

The  judgment  of  the  district  court  is 


Affirmed. 


The  other  judges  concur. 
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STAtE,  EX   REL.  GeORGE   W,  Po8T,  V.  ThOMAS  H.  BeN- 

TON  ET  AL. 

[Filed  Decsmbeb  23, 1890.] 

Bank  Examiners :  Compensation.  Under  the  aet  of  March  29, 
1889,  reqniring  banks,  corpora tions,  firms,  and  individaals  trans- 
acting a  banking  bosiness  to  report  their  resources  and  liabili- 
ties to  the  auditor  of  public  accounts,  and  providing  for  their 
yearly  examination,  the  fees  of  bank  examiners,  appointed  by 
the  board  of  state  officers  under  the  act,  are  to  be  strictly  in 
conformity  to  section  8  of  the  act,  and  any  resolution  or  order 
of  the  board  of  state  officers  prescribing  any  other  rule  or  rate 
of  compensation  is  without  authority  and  void. 

Original  application  for  mandamuB. 

E.  A,  GUberty  for  relator. 

William  LeesCy  Attorney  General,  contra. 

No  briefs  filed. 

Cobb,  Ch.  J. 

The  relator  presented  his  information  December  4, 1889, 
applying  for  a  peremptory  writ  of  mandamus  to  compel 
the  auditor  of  public  accounts,  the  treasurer  of  state,  and 
the  attorney  general,  as  a  board  of  bank  supervisors,  for  the 
appointment  of  bank  examiners  under  an  act  of  the  legis- 
ture  of  the  state  entitled  ''An  act  to  require  corporations, 
firms,  and  individuals  transacting  a  banking  business  to 
make  reports  of  their  resources  and  liabilities  to  the  aud- 
itor of  public  accounts,  and  to  provide  for  the  examination 
of  the  affairs  of  such  banking  institutions,  and  to  fix  a 
minimum  capital  for  the  transaction  of  a  banking  business, 
punish  the  receiving  of  deposits  by  insolvent  banking  in- 
stitutions, and  to  provide  for  winding  up  their  affairs,  and 
to  repeal  sections  one,  two,  and  three  of  chapter  eight  of 
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the  Compiled  Statutes  of  1887,"  approved  March  29, 1889, 
to  revise  and  rescind  the  rate  of  compensation  to  be  paid 
for  the  service  of  bank  examiners. 

The  relator  sets  up  that  he  is  a  stockholder  in  the  Ta- 
mora  State  Bank^  and  of  other  banks  organized  under  the 
laws  of  this  state  at  various  places. 

II.  That  the  l^islature  of  this  state  at  its  twenty-first 
session  passed  the  act  referred  to. 

III.  That  by  its  provisions  the  auditor^  treasurer,  and 
attorney  general  are  constituted  a  quasi  board  to  appoint 
the  bank  examiners  therein  provided,  to  exercise  a  general 
oversight  of  the  operations  of  the  act,  and  the  examination 
of  the  banks  of  the  state. 

ly.  That  said  board  met  and  organized  on  July  1, 1889, 
and  appointed  A.  P.  Brink,  J.  C.  McNaughton,  and 
Thomas  E:  Sanders  bank  examiners,  who  qualified  and 
entered  upon  their  duties. 

V.  That  section  8  of  the  act  provides  that  "every  person 
appointed  to  examine  the  affairs  of  any  bank,  corporation, 
irm,  or  individual  transacting  a  banking  business  shall  re- 
ceive compensation  for  such  examination  at  the  rate  of  $10 
for  each  day  by  him  employed  in  such  examination,  which 
shall  be  paid  by  the  bank,  corporation,  firm,  or  individ- 
ual whose  affairs  are  examined ;  Provided,  that  the  fees  paid 
by  any  such  corporation,  firm,  or  individual  for  any  such 
single  examination  shall  not  be  less  than  $10  nor  more 
than  $20.'' 

VI.  That  said  board,  on  July  1,  1889,  made  an  order 
authorizing  and  requiring  said  bank  examiners  to  charge 
$20  each  in  all  cases  as  the  fees  of  examiners  without  refer- 
ence to  the  time  employed,  which  order  was  without  au- 
thority of  law,  and  said  board  is  not  vested  with  judicial 
discretion  to  fix  the  amount  to  be  charged  for  such  exami- 
nations, which  is  fixed  by  the  act,  and  said  examiners  re- 
fuse to  examine  banks  unless  they  are  to  be  paid  the  sum 
of  $20  regardless  of  the  time  spent  in  making  the  same. 
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VIT.  That  on  October  31,  1889,  the  defendant,  T.  E. 
Sanders,  one  of  the  examiners,  examined  the  Tamora 
State  Bank,  spending  only  the  fraction  of  one  day,  and 
also  examined  the  other  bank  in  the  village  of  Tamora  on 
the  same  day,  and  required  each  to  pay  therefor  the  fee  of 
$20,  which  sum  was  so  paid. 

The  relator  prays  that  a  peremptory  writ  of  mandamus 
may  issue  to  said  state  officers,  acting  as  such  board,  com- 
manding them  to  rescind  said  order  authorizing  the  charge 
of  $20,  and  that  said  examiners  be  required  to  perform  the 
duty  of  bank  examination  in  the  manner  specially  provided 
by  law,  and  for  the  fees  provided  in  the  8th  section  of  the 
act. 

The  respondents  answered,  admitting  the  allegations  of 
paragraphs  two,  three,  four,  and  five  of  the  relator's  infor- 
mation. 

II.  In  answer  to  paragraph  VI,  they  set  up  that  un- 
der the  provisions  of  the  banking  act  of  March  29, 1889, 
the  examiners  are  allowed  $10  for  each  day  employed  in 
any  examination,  to  be  paid  by  the  bank,  and  at  no  time 
has  either  of  them  ever  received  any  compensation  in  ex- 
cess of  $10  for  each  day  employed. 

III.  They  further  say  that  section  8  of  said  act  provides 
that  the  fees  paid  by  any  bank  for  any  single  examination 
shall  not  be  less  than  $10  nor  more  than  $20,  and  that  no 
bank  is  required  to  pay  for  more  than  one  examination  in 
any  one  year;  that  in  pursuance  of  said  provision  the  three 
respondents  first  mentioned  made  the  order  charging  each 
bank  examined  the  sum  of  $20  as  a  fee  only  after  a  full 
investigation  of  the  time  actually  employed  in  examining 
the  affairs  of  any  bank,  and  upon  finding  that  more  time 
than  one  day  was  actually  required  in  completing  an  ex- 
amination, that  the  sum  so  charged  is  reasonable  and  just, 
and  that  if  the  time  actually  spent  in  a  bank  building  was 
only  charged  for,  many  banks  that  require  three  days'  time 
to  examine  their  fiffiiirs  would  only  be  required  to  pay  the 
sum  of  $10. 
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The  affidavits  of  Examiners  Sanders,  McNaughton^  and 
Brink  are  hereto  attached,  marked  A,  B,  and  C,  and  made 
a  part  of  Respondents'  answer. 

Respondents  deny  that  the  examiners^  or  either  of  them, 
ever  refused  to  examine  a  bank  unless  a  fee  of  $20  was 
paid,  but  alleged  the  fact  that  no  bank  has  refused  to  pay 
that  fee,  and  that  in  every  instance  an  examination  of  the 
bank's  books  is  first  made  before  any  fee  is  asked  or  com- 
pensation received. 

IV.  Respondents  in  answer  to  paragraph  VII  allege 
that  on  October  31,  1889,  Sanders,  the  examiner,  did  ex- 
amine the  Tamora  State  Bank ;  leaving  Utica  he  reached 
Tamora  about  11  o'clock  A.  M.,  and  imme<liately  after  din- 
ner commenced  his  examination  and  continued  it  until  6 
o'clock  P.  M.,  discovering  irregularities  which  required  ad- 
ditional time  for  examination :  I.  The  articles  of  incorpo- 
ration were  not  signed.  II.  The  records  were  not  signed. 
III.  The  book  of  certificates  showed  that  all  of  the  certifi- 
cates of  stock  were  issued  to  J.  T.  Jones,  the  cashier.  IV. 
That  the  name  of  the  relator  did  not  appear  on  said  book 
as  a  stockholder.  V.  It  was  found  to  be  necessary  to  open 
a  correspondence  with  the  bank's  correspondents  in  order  to 
verify  the  statement  as  shown  by  the  books  of  the  bank. 
VI.  A  nd  further,  that  the  names  of  the  shareholders  should 
be  made  to  appear  on  the  bank  books,  or,  the  individual 
liabilities  should  be  made  to  appear,  showing  that  the  bank 
had  property  of  the  cash  value  as  required  by  law  al)ove 
incumbrances  and  in  excess  of  liabilities;  that  after  making 
the  examination,  it  occupied  the  examiner  more  than  one- 
half  the  day's  time  to  verify  the  accounts  on  the  bank's 
books,  to  make  out  and  ^end  to  the  auditor  of  pulilic  ac- 
counts a  report  of  said  bank ;  that  he  did,  on  the  evening  of 
October  31,  examine  the  bank  of  A.  J.  Williams  &  Co., 
firom  6:30  P.  M.  until  after  10  P.  M.;  that  during  A.  M.  of 
November  1,  the  examination  was  continue<l  and  it  was 
found  necessary  to  visit  its  correspondent  at  Seward  to 
verify  its  statement. 
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V.  The  time  actually  employed  in  completing  the  exam- 
ination of  the  Tamora  State  Bank  was  more  than  one  and 
one-half  days,  and  is  yet  incomplete,  and  will  probably  ne- 
cessitate another  visit  to  the  bank. 

VI.  The  time  actually  employed  in  completing  the  ex- 
amination of  A.  J.  Williams  &  Co.'s  bank  was  more  than 
two  days,  and  each  paid  the  examiner  $20. 

VII.  Respondents  further  say  that  an  examination  cannot 
be  properly  made  and  completed  of  any  bank  in  this  state  in 
less  than  two  days,  and  they  deny  each  and  every  other 
allegation  in  the  relator's  information  contained. 

No  brief  is  filed  in  the  case  by  the  relator^  nor  is  there 
any  evidence  submitted  in  support  of  the  information. 
From  this  fact,  we  are  not  informed  upon  what  principle 
the  court  is  asked  to  enforce,  by  mandamvSy  the  duty  of 
the  board  of  state  officers  to  rescind  the  resolution  and  or- 
der relating  to  the  fees  of  bank  examiners. 

In  High's  work  on  Extraordinary  Legal  Remedies,  sec. 
32,  the  author  says,  "it  is  to  be  premised  that  the  jurisdic- 
tion by  mandamus  over  the  official  acts  of  public  officers 
is  exercised  for  the  purpose  of  stimulating  rather  than  re- 
straining their  action.  And  while  officers  who  are  back- 
ward or  dilatory  in  the  exercise  of  their  functions  may 
properly  be  set  in  motion  by  mandamttSf  yet  when  they  are 
proceeding  to  discharge  a  duty  imposed  upon  them  by  law, 
they  are  no  longer  subject  to  the  control  of  the  writ." 

While  I  find  no  authority  under  the  act  of  March  29, 
1889,  creating  the  board  of  state  officers  known  as  the 
"banking  board,"  to  formulate  by  resolution  or  order, 
rules  for  the  regulation  of  bank  examiners  providing  for 
the  examination  of  the  afiairs  of  banks,  corporations, 
firms,  and  individuals  transacting  a  banking  business,  I  am 
equally  at  a  loss  to  find  any  authority  or  rule  compelling 
them  to  expunge  and  rescind  their  resolution  and  order,  in 
case  they  have  so  established  them,  and  even  though  it  be 
conceded  that  such  rules  are  without  the  authority  of  law. 
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An  additional  rule  laid  down  by  the  author  cited  is  that 
the ''  relator  on  whose  application  the  relief  is  sought  should 
show  some  personal  interest  in  that  which  he  seeks  to  en- 
force, and  that  mandamus  will  not  lie  to  compel  action 
upon  the  part  of  public  officers,  where  it  is  apparent  that 
the  relator  has  no  direct  interest  in  the  action  sought  to  be 
coerced,  and  that  no  benefit  can  accrue  to  him  from  its 
performance/' 

To  authorize  relief  in  this  case,  it  must  clearly  appear 
that  there  is  a  specific  ministerial  duty  on  the  part  of  the 
respondents  to  be  performed  in  which  the  relator  is  directly 
interested. 

The  relator  alleges  that  he  is  a  stockholder  in  the  Ta- 
raora  State  Bank,  at  Tamora,  and  in  other  banks  organ- 
ized under  the  laws  of  this  state  at  various  places,  and  that 
said  board,  on  July  1,  1889,  being  in  session  to  consider 
the  enforcement  of  the  act  of  Mafch  29,  1889,  passed  a 
resolution  and  entered  an  order  requiring  the  bank  exam- 
iners to  charge  $20  each,  in  all  cases,  as  the  fees  for  exam- 
inations, without  reference  to  the  time  employed  or  to  the 
provisions  and  restrictions  of  the  eighth  section  of  the  act, 
and  alleges  further,  that  on  October  31,  1889,  the  defend- 
ant Sanders,  in  pursuance  of  such  ordei*,  visited  Tamora, 
and  examined  the  Tamora  bank,  spending  only  the  frac- 
tion of  one  day,  and,  at  the  same  time,  examined  the 
banking  business  of  A.  J.  Williams  &  Co.  on  the  same 
day,  requiring  each  to  pay  the  fee  of  $20  for  his  services, 
whereas  he  was  entitled  under  the  law  to  but  $10  for  each 
examination. 

The  respondents  admit  the  second,  third,  fourth,  and 
fifth  paragraphs  of  the  information,  traverse  all  others, 
and  deny  circumstaotially  the  allegation  as  to  the  time 
spent  in  examination  at  Tamora,  alleging  that  in  the  first 
instance  it  was  one  and  a  half  days,  and  in  the  second 
two. 

Whatever  the  information  shows,  or  tends  to  show,  it 
4 


60  NEBRASKA  REPORTS.         [Vol.  31 


State,  ex  reL  Poit,  t.  Beotom 


certainly  fails  to  show  that  the  relator  has  any  direct  legal 
interest  in  the  ministerial  act  or  obligation  which  he  seeks 
to  enforce  on  the  part  of  the  respondents. 

When  this  application  was  submitted,  it  was  the  in- 
formal request  of  counsel,  on  either  side,  that  whatever 
might  be  the  result  as  to  the  writ  of  mandam/ua,  the  court 
should  express  an  opinion  as  to  the  authority  of  the  bank 
examiners  under  the  resolution  of  the  board  of  state  offi- 
cers created  by  the  act  of  March  29,  1889,  to  exact  and 
receive  of  each  bank,  corporation,  firm,  or  individual  tran- 
sacting a  banking  business,  for  the  examination  provided 
by  section  8,  the  sum  of  $20. 

At  the  hearing,  we  were  all  of  the  opinion  that  the  lan- 
guage of  the  section  referred  to,  "  that  every  person  ap- 
pointed to  examine  the  affairs  of  any  bank,  corporation, 
firm,  or  individual  transacting  a  banking  business  shall 
receive  compensation  for  such  examination  at  the  rate  of 
ten  dollars  for  each  day  by  him  employed  in  such  examina- 
tion," was  clear  and  specific,  and  free  from  ambiguity ;  and, 
together  with  the  proviso,  **  that  the  fees  paid  by  any  such 
corporation,  firm,  or  individual  for  any  such  single  exam- 
ination shall  not  be  less  than  ten  dollars,  nor  more  than 
twenty  dollars,''  left  no  room  to  doubt  that  it  was  the  leg- 
islative intention  that  the  examiners  should  discharge  their 
duties,  and  work  their  functions,  by  the  day,  at  the  rate 
of  ten  dollars  per  day;  and  if  their  duties  employed 
them  in  the  examination  of  any  one  bank  less  than  one 
day,  '^  that  the  fees  paid  for  such  single  examination  should 
not  be  less  than  $10,"  and  that  any  additional  time  em- 
ployed, beyond  one  day,  should  be  paid  for  at  the  same 
rate,  but  not  to  exceed  one  additional  day,  or  $20.  The 
reason  of  the  law  seems  to  be  clear.  This  compensation  is 
paid  by  the  banking  concerns  examined.  That  banker 
whose  books,  accounts,  and  financial  affairs  are  properly 
kept  could  scarcely  be  subjected  to  more  than  one  day's 
charges  by  the  examiner,  while  one  whose  affairs  could  not 


r 


Vol.  31]       SEPTEMBER  TERM,  1890.  51 


Fit^^rald  y.  Brewster. 


be  readily  understood,  from  uuiDtelligible  books  and  ac- 
counts might  be  the  subject  of  two  days'  examination  and 
double  fees.  This  rule  is  therefore  reasonable,  and  tends  to 
encourage  careful  methods  in  the  important  transactions  of 
banks. 

It  was,  doubtless,  expected  by  the  framers  of  the  act 
that  the  compensation  to  the  examiner  or  examiners,  pro- 
vided under  the  rule  stated,  would  exceed  the  sum  of 
$2,000  to  each,  over  traveling  expenses ;  hence  the  second 
proviso  to  the  section,  that  all  fees  collected  by  any  such  ex- 
aminer in  excess  of  $2,000,  and  all  necessary  traveling 
expenses,  should  be  paid  into  the  state  treasury. 

It  is  clear  from  the  whole  act  that  no  authority  is  vested 
in  the  board  of  state  officers,  or  in  the  examiners  them- 
selves, to  change  the  rule  or  the  rate  of  compensation  to 
examiners,  for  any  cause  or  reason  whatever,  whether  the 
expectations  of  the  l^islature  be  realized  or  not.  The 
writ  will  be 

Denied. 

The  other  judges  concur. 


John  Fitzgerald  v.  Dennis  Brewsteb. 

[Filed  Dsckmbsb  23, 1890.] 

Limitation  of  Actions:  Real  Estate.  An  action  for  the  re- 
ooTery  of  the  title  or  posaeesion  of  lands,  tenements,  or  heredit- 
amente  can  only  be  brongbt  within  ten  years  after  the  canse  of 
mich  action  shall  have  accrued.     (Ciyil  Code,  sec.  6.) 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 

Marqueit,  Deweese  &  Hallf  for  plaintiff  in  error,  cited, 
contending  that  possession,  to  be  advense,  must  be  under 
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claim  of  right:  Oatlinff  v.  Lane,  17  Neb.,  79;  Jackson  v. 
Johnson,  5  Cow.  [N.  Y.],  92;  Mage^  v.  Magee,  37  Miss.^ 
152;  Angell,Lim.,  410-11;  Gayv.MUchell,  35  Ga.,  141; 
Brown  v.  Gay,  3  Me.,  126;  McNamara  v.Seaton,  82  111., 
498;  Skinner  v,  Orawford,  54  la.,  119;  Wood,  Lim., 
513;  Colmn  v,  R,  F.  Land  Ass'n,  23  Neb.,  80;  Ewing  v, 
Bumetj  11  Pet.  [U.  S.],  41 ;  McCracken  v.  San  Franeisco, 
16  Cal.,  635. 

H.  H.  Blodgdty  contra,  cited :  Horba/ih  v.  Miller^  4  Neb., 
47;  Haywood  v.  Thomas,  17  Id.,  241;  Tex.  v.  Pflug,  24 
Id.,  669;  Levy  v.  Yerga,  25  Id.,  766. 

Cobb,  Ch.  J. 

This  is  an  error  case  to  the  district  court  of  Lancaster 
county.  The  action  was  ejectment,  brought  by  plaintiff 
*  to  recover  lots  1  and  2  in  the  Lincoln  Land  Company's 
subdivision  of  lots  11  and  12,  of  block  84,  city  of  Lin- 
coln, Lancaster  county,  Nebraska — plaintiff  claiming  that 
he  was  the  owner  in  fee  simple  of  said  property.  Defend- 
ant pleads  the  statute  of  limitations,  and  claims  the  lots 
by  reason  of  ten  years'  adverse  possession. 

Upon  the  second  trial  there  was  a  verdict  and  judgment 
for  the  defendant.  A  new  trial  being  denied  him,  the 
plaintiff  brings  the  cause  to  this  court  on  error,  and  al- 
though several  errors  are  assigned  in  the  petition  in  error, 
but  two  are  relied  on,  or  presented  in  the  brief  and  argu- 
ment of  the  counsel,  to-wit:  That  the  verdict  and  judg- 
ment are  not  sustained  by  the  evidence,  and  that  the  court 
erred  in  its  opinion  and  judgment  overruling  the  plaint- 
iff's motion  for  a  new  or  third  trial.  These  two  assign- 
ments will  necessarily  be  considered  together. 

The  defendant,  being  sworn  as  a  witness  in  his  own  be- 
half, testified  that  he  lived  on  the  lots  in  question  and  that 
he  occupied  the  whole  of  lots  1  and  2;  that  he  built  his 
house  and  lived  there  in  September,  1875;  that  in  1876  he 
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filled  up  the  lots,  which  were  low  and  partly  covered  by 
water,  and  fenced  one  of  the  lots  and  about  half  of  the 
other  one,  and  set  out  trees  on  the  lots,  and  cultivated  the 
whole  of  both  lots;  that  the  house  which  he  built  on  said 
place  is  12  by  18  feet,  one  story  in  height;  that  he  had  a 
barn,  coal  house,  and  other  outhouses  on  the  lots ;  that  he  * 
had  lived  there  and  cultivated  the  lots  ever  since  1876; 
that  his  family  consisted  of  himself  and  one  boy  since 
1874;  that  he  moved  on  said  property  with  the  intention 
of  making  it  his  home;  that  he  had  always  called  the 
premises  his  own ;  the  improvements  were  put  up  without 
the  consent  of  the  plaintiff;  that  he  put  them  up  on  his 
own  account;  that  he  did  not  know  who  the  lots  belonged 
to  when  he  went  there;  that  he  found  out  that  fall  ^^in 
October,  when  the  surveyors  came  on/* 

On  cross-examination,  he  stated,  Henry  Kelkenberg  lived 
near  the  lots  when  he  first  went  down  there;  that  he  told 
Kelkenberg  when  he  first  went  down  that  the  lots  were  his. 
I  iiere  copy  the  continuation  of  defendant's  testimony,  be- 
ing the  part  specially  relied  on  by  plaintiff  in  error. 

Q.  What  sort  of  title  did  you  have  to  these  lots  when 
you  told  Kelkenberg  that  you  owned  them? 

A.  By  living  on  them  ten  years  I  gained  peaceable 
possession. 

Q.  Had  you  lived  on  them  ten  years  when  you  told  him 
so? 

A.  Not  ten  .  I  got  ten  years'  peaceable  posses- 
sion. 

Q.  Who  told  you  that  ten  years  would  give  you  peace-    . 
able  possession? 

A.  Mr.  Blodgett. 

Q.  When  did  he  tell  you  that? 
.     A.  In  1875. 

Q.  You  consulted  him? 

A.  Yes;  he  went  down  there  and  showed  me  the  ground. 

Q.  Did  Blodgett  tell  you  they  would  be  yours? 
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A,  Tea;  he  said,  '^Gro  on  and  settle  and  live  there  ten 
years,  and  they  will  be  yours." 

Q.  163.  You  say  you  told  Mr.  Kelkenberg,  two  years 
ago  that  you  owned  these  lots? 

A.  Of  course  I  owned  them. 

Q.  When  did  you  first  tell  Mr.  Kelkenberg  that  you 
owned  them? 

A.  Well,  it  is  about  four  years  ago. 

Q.  165.  That  is  the  first  time  you  ever  told  him? 

xL.   X  es,  sir. 

Q.  166.  Is  he  the  first  party  you  ev-er  told  you  owned 
these  lots? 

A.  He  is  the  only  person  I  ever  told. 

Q.  How  long  ago? 

A.  I  can't  tell  you. 

Q.  Four  years  ago? 

A.  Yes,  six  or  eight  years  ago. 

Q.  169.  You  didn't  say  much  about  owning  these  lots, 
did  you,  until  after  you  had  been  in  possession  ten  years? 

A.  No. 

Q.  It  takes  ten  years  to  make  a  title? 

A.  Yes,  it  takes  ten  years. 

Q.  You  didn't  say  much  about  it  until  after  you  had 
made  your  title  good? 

A.  I  wanted  to  have  a  sure  thing  of  it. 

Q.  So  you  just  let  the  time  run  along,  and  didn't  say 
much  to  anybody  until  after  you  had  been  there  ten  years? 

A.  No. 

Q.  Blodgett  told  you  to  keep  still? 

A.  No,  sir;  anybody's  judgment  would  know  better. 
Do  you  think  I  am  a  fool? 

Q.  185.  You  had  possession  of  these  lots  ten  years  in 
1888? 
A.  Yes,  sir. 
Q.  186.  How  long  had  you  been  there  before  you  com- 
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menoed  daiming  the  lots  as  jours — two,  or  three,  or  foar 
years? 

A.  Oh,  longer  than  that. 

Here  is  defendant's  own  testimony  that  he  had  been  oc- 
capying  said  lots  more  than  four  years  before  he  commenced 
claiming  them  as  his  own. 

Q.  187  (which  is  a  continuation  of  the  same  question). 
Five  years? 

A.  Yes,  ten  of  them. 

A.  (To  Q.  193).  He  (meaning  Blodgett)  told  me  if  I 
lived  there  ten  years,  I  would  gain  peaceable  possession. 

Q.  195.  Did  you  live  there  eight  or  ten  years  before  you 
claimed  the  lots  as  yours? 

A.  No. 

Q.  What  made  you  tell  them  you  owned  the  lots  before 
that? 

A.  I  didn^t  tell  them  before  that. 

Q.  199.  Did  you  tell  people  these  were  your  lots  before 
you  had  lived  there  ten  years? 

A.  I  claimed  them  as  my  own. 

Q.  201.  You  had  not  been  there  ten  years  at  that  time? 

A.  Yes,  sir. 

Q.  You  had  been  there  ten  years.  Was  this  before  you 
told  people  these  lots  were  yours? 

A.  Yes;  I  had  filled  it  up,  and  made  it. 

Q.  Did  you  not  tell  them  that  before? 

A.  No;  I  claimed  it  as  my  own. 

There  was  other  evidence  that  the  defendant  went  onto 
the  lots  in  either  1875  or  1876,  built  a  house  thereon  and 
lived  there  ever  since.  It  appears  from  the  whole  evidence 
that  the  defendant  went  onto  the  lots  without  color  of  title, 
and,  as  he  says,  without  knowing,  or  in  fact  pretending  to 
know  who  owned  them,  but  with  the  intention  of  acquiring 
the  title  by  adverse  possession.  He  knew,  or  was  advised, 
that  ten  years'  adverse  possession  would  give  him  the  title. 
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Ttie  position  of  the  piaiutiff,  as  I  understand  it,  is,  that 
in  order  to  make  the  defendant's  title  adverse,  and  to  set 
the  ten  years*  limitation  in  motion,  he  must  have  believedy 
or  at  least  have  claimed,  that  he  had  the  exclusive  title  at 
the  time  of  his  entry,  and  for  the  entire  ten  years  of  occu- 
pation, and  that  his  evidence  not  only  fails  to  establish  and 
sustain  these  facts,  but  on.  the  contrary  n^atives  them. 
The  point  thu.<f  presented  is  one  of  no  little  difficulty.  Had 
the  defendant  rested  his  case  upon  his  acts  alone,  and  left 
the  court  and  jury  to  place  that  construction  upon  the  fact 
and  circumstances  of  his  entry  and  ten  years  of  occupation 
of  the  lots,  which  the  principles  and  presumptions  of  the 
law  would  warrant,  and  they  had  come  to  the  same  con- 
clusion which  they  did,  the  verdict  and  judgment  would, 
without  doubt,  under  the  decision  of  this  court  in  the  case 
of  Oatling  v.  Lane,  17  Xeb.,  80,  and  case:5  there  cited,  be 
upheld.  But  the  question  remains,  what,  if  any  effect, 
shall  be  given  to  the  evidence  of  the  defendant  negativing  a 
claim  on  his  part  to  be  the  owner  at  that  time,  and  estab- 
lishing the  quo  animo  with  which  he  entered  upon  the  lots 
to  be,  to  acquire  a  title  by  virtue  of  the  statute  of  limitations. 

Having  made  a  somewhat  thorough  and  exhaustive  ex- 
amination of  the  authorities,  I  find  it  utterly  impossible  to 
reconcile  them  uix)n  the  point  thus  raised.  The  earlier 
cases  generally  hold  that  to  make  a  holding  adverse,  the 
premises  must  have  been  entered  upon,  or  at  least  held  for 
the  entire  statutory  period  under  color  of  title,  or  claim  of 
right.  But  there  are  early  cases  which  hold  that  notorious 
and  exclusive  possession  without  right  (or  claini  of  right) 
constitutes  a  disseizin.  (See  Melvin  v.  Proprietors,  etc,,  5 
Met.,  15;  Towle  v.  Ayer,  8  X.  H.,  57;  Poignard  v.  Smith, 
8  Pick  [Mass.],  272.)  And  it  would  logically  follow  that 
when  the  rciil  owner  is  disseized  by  the  actual  entry  of  a  dis- 
seizor the  statute  will  begin  to  run.  I  find  that  nowhere 
it  is  held  that  honesty  of  purpose  in  one  who  enters  upon 
the  land  of  another  is  necessary  to  a  disseizin. 
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In  the  case  of  Yetzer  v.  Thoman^  17  O.  St.,  130,  which 
wufi  a  suit  involving  a  disputed  boundary  between  two  ad- 
joining land-owners,  the  trial  court  charged  the  jury  that 
*^An  entry  of  one  man  on  the  land  of  another  is  an  ouster 
of  the  legal  possession  or  not,  according  to  the  intention 
with  which  it  is  done.  By  the  law  the  intention  guides 
the  entry  and  fixes  its  character,"  etc.  In  reversing  the 
judgment  in  this  case  the  supreme  court^  in  the  opinion,  says : 
**  We  are  of  the  opinion  that  this  charge  is  erroneous.  We 
think  that  under  our  statute  of  limitations^  if  a  party 
establish  in  himself,  or  in  connection  with  those  under 
whom  he  claims,  an  actual,  notorious,  continuous,  and  ex- 
dnsive  possession  of  land  for  a  period  of  twenty-one  years, 
he  thereby,  except  as  to  persons  under  disability,  acquires 
a  title  to  the  land ;  and  this,  irrespective  of  any  question 
of  motive  or  mistake.'^  The  opinion  also  quotes  that  of 
the  supreme  court  of  errors  of  Connecticut,  in  the  case  of 
French  r.  PearcCy  8  Conn.,  439,  as  follows:  "The  posses- 
sion alone,  and  the  qualities  immediately  attached  to  it,  are 
regarded.  *  *  *  If  he  intends  a  wrongful  disseizin,  his 
actnal  possession  for  fifteen  years  gives  him  a  title,  or  if  he 
occupies  what  he  believes  to  be  his  own,  a  similar  posses- 
sion gives  him  a  title.  Into  the  recesses  of  his  mind,  his 
motives  or  purposes,  his  guilt  or  innocence,  no  inquiry  is 
made.  It  is  for  this  obvious  reason  that  it  is  the  visible 
and  adverse  possession,  with  an  intention  to  possess,  that 
constitutes  its  adverse  character,  and  not  the  remote  views 
OS  belief  of  the  possessor." 

In  our  own  cases,  I  think  without  an  exception,  the  party 
invoking  the  protection  of  the  statute,  entered  and  held 
the  premises  under  color  and  claim  of  title,  and  yet  the 
writers  of  the  several  opinions  have  in  some  instances 
found  it  more  convenient  to  dispose  of  the  cases  upon  the 
holding  alone,  rather  than  upon  such  holding  under  color 
and  claim  of  title  based  upon  papers  void  upon  their  faw; 
and  thus  followed  the  cases  of  Yetzer  v.  Thovian,  supra^ 
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and  Campau  v.  DuboiSy  39  Mich.,  274,  or  rather  the  sylla- 
bos  of  the  latter  case.  Our  decisions  are  in  ^reat  part 
based  upon  the  modern  view  of  statutes  of  limitations,  as 
statutes  of  repose,  rather  than  of  presumption. 

In  the  case  at  bar  the  entry  of  the  defendant  with  what- 
ever motive,  he  not  acknowledging  the  title  of  the  plaint- 
iff, amounted  to  an  ouster  and  disseizin  of  the  plaintiff 
within  the  rule  of  the  above  cases.  His  occupation  of  the 
premises  for  the  full  period  of  ten  years  was  actual,  no- 
torious, adverse,  and  exclusive,  for  all  of  which  time  the 
plaintiff  failed  to  assert  his  title  or  claim  to  the  property. 
To  hold  otherwise  than  that  this  occupancy  of  the  defend- 
ant ripened  into  a  perfect  title,  would  be,  as  I  conceive,  to 
depart  from  the  letter  as  well  as  the  spirit  of  the  decisions 
of  this  court  from  that  of  Horbach  v.  MxUeTy  4  Neb.,  31, 
to  the  latest  case^  and  thus  break  down  a  well  established 
rule  of  property. 

The  judgment  of  the  district  court  is 


Affirmed. 


The  other  judges  concur. 
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J.  W.  Peregoy  et  al.,  appellants,  v.  F.  D.  Erantz 

ET  AL.,  APPELLEES. 


[Filed  Decrmbeb  23, 1890.] 


1.  Parent  and  Child :  Coitvetances  Between.    In  the  absence 

of  a  frandnlent  intent,  a  father  may  accept  from  his  son  prop- 
erty in  payment  of  an  actual  bona  fide  indebtedness,  proYided 
the  fair  yalne  of  the  property  does  not  exceed  the  amount  of 
the  debt. 

2.  Evidence,  hdd^  to  sustain  the  findings  and  judgment  of  the  trial 

court 
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Appeal  from  the  district  court  for  Madison  county. 
Heard  below  before  Powers,  J. 

D,  A,  HolmeSj  for  appellants. 

H.  C  Brome^  for  appellee  Krantz. 

NORVAL,  J. 

On  June  5,  1886,  the  defendant,  F.  D.  Krantz,  and  his 
wife  conveyed  the  land  in  controversy,  subject  to  a  mort- 
gage of  (500,  to  the  defendant,  Fredrick  Krantz,  for  the 
consideration  expressed  in  the  deed  of  conveyance,  of  $3,000. 
This  suit  was  brought  to  set  aside  said  deed,  and  to  subject 
the  real  estate  to  the  payment  of  certain  judgments  ren- 
dered in  the  district  court  of  Madison  county,  in  favor  of 
the  plaintiffs,  and  against  F.  D.  Krantz  and  J.  H.  Mid- 
dangh.  The  plaintiffs  claim  that  the  deed  was  given 
without  consideration,  and  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  F.  D.  Kranlz. 
The  defendant,  Fredrick  Krantz,  in  his  answer  admits  the 
execution  and  delivery  of  the  deed,  alleges  that  at  the  time 
of  the  conveyance  the  defendant,  F.  D.  Krantz,  was  justly 
indebted  to  him  in  the  sum  of  $7,000,  and  that  the  convey- 
ance was  taken  in  good  faith  in  part  satisfaction  of  said 
indebtedness.  There  was  a  trial  on  the  merits,  and  a  judg- 
ment in  favor  of  the  defendants. 

The  material  facts  are  as  follows:  In  1868  the  defend- 
ant, Fredrick  Krantz,  located  upon  a  tract  of  land  adjoin- 
ing that  in  controversy.  Some  time  afterwards  he  bought 
the  land  in  dispute  of  one  John  Lidton,  and  gave  it  to  his 
son,  F.  D.  Krantz,  who  was  then  about  sixteen  years  old. 
The  son  lived  with  the  father  until  he  was  twenty-three  or 
twenty  four  years  of  age,  when  he  married  and  moved  onto 
his  own  land.  He  resided  there  until  1883,  when  hemoveil 
to  the  town  of  Stuart,  and  engaged  in  the  saloon  business. 
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About  this  time  the  father  sold  his  farm  and  moved  upon 
his  son's  place.  In  1 884  the  father  moved  to  Oregon, 
where  he  remained  a  year,  and  then  returned  to  Nebraska, 
stopping  a  while  at  Stuart.  He  next  went  to  Camp  Rob- 
inson. After  staying  there  a  short  time  he  moved  upon 
his  son's  &rm,  which  he  afterwards  purchased,  where  he 
has  since  resided.  The  defendants,  F.  D.  Krantz  and  J.  H. 
Middaugh,  were  partners  in  the  saloon  business  at  Stuart, 
and  the  firm  became  indebted  to  the  plaintifis. 

In  the  fall  of  1886  the  plaintiffs  commenced  their  several 
suits  in  the  district  court  of  Madison  county  against  F.  D. 
Krantz  and  J.  H.  Middaugh,  and  caused  the  real  estate  in 
controversy  to  be  attached  as  the  property  of  F.  D.  Krantz. 
Afterwards  judgment  was  rendered  in  &vor  of  the  plaint- 
iffs in  said  suits,  and  the  attached  property  was  ordered 
sold. 

It  also  appears  from  the  testimony  that  Frederick  Krantz 
let  his  son  have  several  hundred  dollars  at  the  time  he 
started  in  the  saloon  business;  that  subsequently  from  time 
to  time  he  furnished  him  with  different  amounts  of  money; 
that  at  his  son's  request  he  paid  various  indebtedness  of 
the  son,  and  that  of  the  firm  of  which  the  son  was  a  mem- 
ber; that  he  sent  him  a  car  load  of  lumber  and  paid  the 
freight  thereon ;  that  when  Frederick  Krantz  went  to  Ore- 
gon he  left  in  bank  for  collection  several  notes,  the  pro- 
ceeds of  which,  when  collected,  were  paid  to  the  son,  and 
that  the  amount  of  the  son's  indebtedness  to  the  father  at 
the  time  the  land  was  purchased  excelled  the  sum  of 
$4,000.  Frederick  Krantz  gives  in  his  testimony  a  pretty 
full  and  detailed  statement  of  tlje  various  items  of  indebt- 
edness of  his  son  to  him.  He  is  corroborated  to  some 
extent  by  the  receipts  and  notes  introduced  in  evidence, 
and  by  the  testimony  of  Dr.  P.  Schwenk,  to  whom  the 
father  had  paid  over  $700  on  the  indebtedness  of  the  sod's 
firm. 

It  is  claimed  by  Frederick  Krantz  that  his  son's  indebt- 
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ediiess  to  him  exceeded  $7,000  when  the  deed  was  deliv- 
ered. The  testimony  will  not  justify  us  in  holding  that 
the  indebtedness  was  so  large,  but  it  does  fully  show  that 
it  was  considererable  more  than  $4,000,  and  far  exceeded 
the  value  of  the  land  conveyed.  The  fact  that  the  above 
amount  includes  several  hundred  dollars  paid  by  the  father 
on  the  indebtedness  of  the  son's  firm  can  make  no  differ- 
euce.  It  was  paid  at  the  son's  request,  and  he  was  liable 
to  the  father  therefor.  We  are  convinced  from  a  careful 
reading  of  the  testimony  in  the  case  that  the  conveyance 
was  made  in  the  utmost  good  faith,  for  an  honest  purpose^ 
and  without  any  intention  to  defraud  the  son's  creditors. 
There  Is  an  entire  failure  of  proof  to  sustain  the  charge  of 
fraud  contained  in  the  petition.  In  the  absence  of  a  fraud- 
ulent intent,  a  father  may  accept  from  his  son  property  in 
payment  of  an  actual  bona  fide  indebtedness,  provided  the 
fair  value  of  the  property  obtained  does  not  exceed  the 
amount  of  the  debt.  The  judgment  of  the  district  court 
is  sustained  by  the  evidence,  and  is  therefore 

Afpirmkd. 
The  other  judges  concur. 


31      «1 
041    <B2 

J.  L.  Shellenberger  v.  F.  T.  Ransom  et  al.  iS  eSi 

rei  912 

[Filed  Januaby  2,  1891.] 

I.  Descent.  M.  S.  and  J.  L.  S.,  siater  and  brother,  were,  aa  ten- 
ants in  common,  possessed  of  an  estate  which  had  descended  to 
them  from  their  mother.  L.  S.,  their  father,  for  the  purpose  of 
poesessiog  the  share  and  interest  of  the  said  M.  S.  in  her  estate, 
willfully  murdered  her,  and  afterwards  execnted  and  delivered 
a  deed  for  the  purpose  of  conveying  the  said  share  and  interest 
to  the  defendants  in  error.  In  an  action  between  the  said 
grantees  and  J.  L.  S.  for  the  partition  and  sale  of  said  estate, 
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held,  that  by  the  letter  of  the  law,  and  leaTing  out  of  view  the 
fact  of  the  mnrder  of  M.  S.  by  L.  S.,  upon  her  death,  without 
issue,  he  would  take  her  estate  by  inheritance. 

:  Dbcbdekt  Murdered  bt  Heir.    Where  the  death  of 


2. 


M.  S.  was  caused  by  L.  S.  and  by  willful  murder,  he  did  not 
take  her  estate,  which  descended  to  J.  L.  S. 


Error  to  the  district  court  for  Otoe  county.  Tried 
below  before  Chapman  J. 

0,  P.  Masorif  for  plaintiff  in  error,  cited  on  the  first 
point  discussed  in  the  opinion :  Perkins  v.  Simonda^  28 
Wis.,  90 ;  MaffU  v.  Clark,  6  W.  &  S.  [Pa.],  260 ;  Coke,  Litt, 
12a;  2  Black.,  Com.,  243;  Butler  v.  King,  2  Yerg.  [Tenn.]. 
116;  Shippon  v.  Izard,  1  S.  &  R.  [Pa.],  223;  Gardner  v. 
CoUins,  2  Pet.  [U.  S.],  68;  5  Hilliard,  Real  Prop.,  207; 
Baker  v.  Chalfant,  5  Whart.  [Pa.],  477 ;  Torrey  v.  Shaw, 
3  Edw.  Ch.  [N.  Y.],  362.  As  to  the  second  point:  Riggs 
V.  Palmer,  115  N.  Y.,  606,  and  the  following  maxims: 
Qnmen  omnia  ex  se  nata  mHaJt,  6  Hill  [N.  Y.],  623,  631 ; 
Jus  ex  injuria  non  oritur,  4  Bingh.,  639 ;  Broom's  L%. 
Max.,  738,  note;  Jus  desoendit,  et  non  terra,  Coke,  Litt., 
346. 

John  C.  Watson,  Frank  T.  Ransom,  and  Oeo,  D.  Sbo- 
field,  contra:  The  question  of  descent  is  governed  bj^sec. 
33,  ch.  23,  Comp.  Stats.,  not  by  sec.  80.  Attainder,  for* 
feiture,  etc.,  were  long  since  abolished.  (Williams,  Real 
Property,  126;  State  Const.,  art.  1,  sees.  3,  16;  Federal 
Const.,  art.  1,  sec.  9,  subdiv.  3.)  As  to  the  second  point 
discussed  in  the  opinion :  Owens  v.  Owens,  100  N.  Car., 
240. 

Cobb,  Ch.  J. 

The  defendants  in  error  on  December  28,  1887,  made 
their  complaint  in  the  district  court  of  Otoe  county,  setting 
up  that  on  April  28,  1881,  Elijah  Gibson,  then  the  owner 
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of  the  northeast  quarter  of  section  5,  township  7  north,  of 
range  14  east,  of  the  6th  P.  M,  in  Otoe  county,  deeded 
and  conveyed  the  same,  in  fee  simple,  to  Emma  Shellen- 
berger,  the  wife  of  Leander  Shellenberger,  and  the  mother 
of  Maggie  Shellenberger  and  Joseph  Lee  Shellenberger, 
then  infants  and  minors;  that  subsequently,  and  at  no  long 
period,  the  precise  date  of  which  does  not  appear,  Emma 
Shellenberger  died  intestate,  seized  of  said  premises,  leav- 
ing as  her  sole  heirs  at  law  her  husband  and  children,  and 
that  npon  her  death  the  land  descended  to  her  husband 
during  his  lifetime  and  that  he  became  the  tenant  by  his 
right  of  curtesy,  with  the  remainder  after  his  death  to  his 
said  children;  that  on  April  29,  1886,  the  said  Maggie 
died  intestate,  without  issue,  leaving  as  her  only  heir  her 
father,  who  thereupon,  with  the  surviving  son  and  brother, 
became  tenants  in  common  of  said  premises,  subject  to  the 
life  estate  of  the  father;  that  subsequently  on  May  3, 1886, 
Leander  Shellenberger  and  Miranda,  his  wife,  by  warranty 
deed  conveyed  to  the  defendants  in  error  their  interest  in 
the  premises,  being  the  life  estate  of  Leander  and  one  un- 
divided half  of  the  remainder;  that  on  July  23,  1887, 
Leander  departed  this  life,  and  the  defendants  in  error  and 
Joseph  Lee  Shellenberger  became  the  owners  as  tenants  in 
commpn,  each  owning  one  undivided  half  of  said  land. 

The  defendants  in  error  further  alleged  that  Joseph  Lee 
Shellenberger  was  a  minor  over  the  age  of  fourteen  years; 
that  the  enjoyment  of  the  premises  in  common  was  liable 
to  difficulties  and  controversies,  and  was  attended  with 
great  inconveniences  to  them;  that  their  co-tenant  could 
not  contract  or  legally  consent  to  the  making  of  improve- 
ments, and  for  the  same  reason  was  incapable  of  consent- 
ing to  an  amicable  partition  of  the  premises  or  of  selling 
his  interest  therein  to  them  or  of  purchasing  their  interest 
himself. 

The  plaintiff  in  error  was  made  defendant  in  the  court 
below,  judgment  was  asked  confirming  the  shares  in  the 
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premises  to  the  parties  as  set  forth,  and  for  partition 
thereof,  or,  if  the  same  could  not  be  equitably  divided,  that 
it  be  sold  and  the  proceeds  divided  according  to  the  respect- 
ive rights  of  the  parties. 

On  March  13,  1888,  on  application  of  the  guardian  of 
the  minor  defendant,  O.  P.  Mason,  Esq.,  was  appointed 
guardian  ad  litem  for  the  defendant  with  leave  to  answer, 
and  answered,  denying  each  and  every  allegation  not  ex- 
pressly admitted,  but  admitting  that  the  premises  were  con- 
veyed to  Emma  Shellenberger  as  alleged;  that  she  died 
intestate  seized  of  the  premises,  leaving  as  her  sole  heirs 
her  children  and  her  husband,  as  alleged,  to  whom  the 
land  descended,  with  life  estate  in  the  husband,  who  became 
tenant  by  curtesy  with  remainder  after  his  death  to  the 
children  as  alleged,  and  further  setting  up  that  on  or  about 
the  27th  day  of  April,  1886,  the  said  Leander  Shellen- 
berger,  willfully,  feloniously,  and  of  his  deliberate  premedi- 
tated malice,  did  kill  and  murder  his  daughter,  Maggie 
Shellenberger,  and  she  then  and  there  died  intestate  and 
without  issue,  leaving  her  father,  Leander  Shellenberger, 
who  murdered  her  for  the  purpose  of  possessing  himself 
of  her  estate  and  title  in  fee  simple  to  the  land  aforesaid, 
and  said  plaintiffs  claim  that  by  and  through  said  murder 
and  the  death  of  said  Maggie  Shellenberger  the  said  Lean- 
der Shellenberger  became  a  tenant  in  common  of  said 
premises  with  the  survivor,  Joseph  L.  Shellenberger;  that 
on  or  about  the  1st  day  of  May,  1886,  the  said  Leander 
Shellenberger  was  arrested  and  charged  with  the  murder 
of  the  said  Maggie  Shellenberger;  that  the  said  complain- 
ants herein,  well  knowing  of  the  facts,  and  being  attorneys 
at  law,  undertook  the  defense  of  said  Shellenberger,  and  to 
secure  them  for  their  said  services,  the  said  Leander  Shellen- 
berger did,  on  or  about  the  3d  day  of  May,  1886,  with  his 
wife,  Miranda  Shellenberger,  duly  convey  to  the  plaintiffs, 
by  warranty  deed  duly  executed,  their  interest  in  said 
premises,  being  the  estate,  as  claimed  by  the  complainant», 
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for  life  of  Leander  Sbellenberger  and  one  undivided  one- 
half  of  the  remainder;  that  shortly  thereafter  the  said 
Xieander  Shellenberger  was  indicted  and  charged  with  the 
murder  of  said  Margaret  Shellenberger,  and  such  proceed- 
ings were  had  in  said  cause  in  the  state  of  Nebraska  against 
Leander  Shellenberger,  indicted  for  the  murder  of  his 
daughter,  the  said  Maggie  Shellenberger;  but  at  the  No- 
vember term  of  the  district  court  sitting  within  and  for  Otoe 
county,  in  she  year  1886,  he  was  convicted  and  sentenced 
for  said  murder,  which  sentence  and  judgment  of  the  court 
remains  unreversed  in  said  court;  that  afterwards,  and  on 
or  about  the  23d  day  of  July,  1887,  the  said  Leander  Shel- 
lenberger was  taken  from  the  jail  of  Otoe  county,  while 
under  the  sentence  of  death,  and  by  a  mob  hanged,  and  the 
defendant  herein  answering  charges  and  avers  the  fact  to 
be,  that  the  said  plaintiffs  in  said  petition,  at  the  time  they 
took  a  conveyance  of  said  premises  from  said  Leander  Shel- 
lenbei^er  and  wife,  well  knew  the  facts,  that  the  said  Lean- 
der Shellenberger  came  to  the  said  lands  by  the  murder  of 
his  child,  Maggie  Shellenberger,  and  well  knew  all  the  pro- 
ceedings in  said  court,  resulting  in  his  conviction,  the  judg- 
ment and  sentence;  and  this  defendant  herein  answering 
says,  that  the  said  Leander  Shellenberger  could  acquire  no 
estate  or  interest  or  right  or  title  in  and  to  the  lands  in  con- 
troversy, by  and  through  his  act  of  the  murder  of  Maggie 
Shellenberger;  and  this  defendant  in  further  answering 
says,  that  the  said  Leander  Shellenberger  did  willfully, 
maliciously,  and  of  his  premeditated  and  deliberate  malice, 
kill  and  murder  the  said  Maggie  Shellenberger,  and  cut 
her  throat  from  ear  to  ear,  for  the  sole  purpose  of  remov- 
ing her  from  this  life,  that  he  might  inherit  the  lands 
which  desd^nded  to  her  by  and  through  the  death  of  her 
mother;  that  the  defendant  in  further  answering  says,  that 
it  is  contrary  to  the  law*of  the  land  that  any  should  be 
permitted  to  come  to  an  estate  or  an  inheritance  by  their 
willful  act  of  murder;  and  the  said  defendant  in  furtlier 
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aQswering  says,  that  the  said  Leauder  Shellenberger  oould 
take  no  estate  from  the  said  Maggie  Shellenberger,  whose 
death  he  had  compassed  and  produoed,  and  that  he  took  no 
estate  to  himself,  and  conveyed  none  to  the  said  plaintiffs 
herein,  and  the  said  plaintiffs  acquired  no  right,  title,  or 
interest  in  and  to  the  said  estate,  by  and  through  the  death 
of  said  Maggie  Shellenberger,  caused  by  said  Leander 
Shellenberger  as  hereinbefore  alleged. 

The  guardian  asked  a  decree  that  Leander  Shellenberger 
took  no  estate  by  the  death  of  the  daughter,  but  that  her 
estate  descended  to  the  brother,  the  minor  defendant  in  this 
suit. 

To  this  answer  the  plaintiffs'  demurrer  was  sustained, 
and  the  following  decree  was  rendered : 

'^This  cause  came  on  this  24th  day  of  March,  1888,  to 
be  heard  upon  the  petition,  answer,  and  demurrer  of  the 
plaintiffs  to  the  answer  of  the  defendant,  made  by  O.  P. 
Mason  as  guardian  ad  litem  for  the  defendant  Joseph  L. 
Shellenberger,  and  the  same  is  here  argued  and  submitted 
to  the  court,  and  the  court  being  well  advised  in  the  prem- 
ises doth  sustain  said  demurrer,  to  which  action  of  the 
court  the  defendant  excepts.  And  the  said  defendant,  by 
his  guatdian  ad  litem,  elects  to  stand  on  his  answer,  and  the 
court  doth  find  in  favor  of  the  plaintiff,  and  that  the 
plaintiffs  are  the  owners  in  fee  simple  and  the  undivided 
one-half  of  the  following  described  lands  and  premises, 
to- wit:  the  northeast  quarter  of  section  5,  in  township  7 
nortli,  range  14  east  of  the  6th  P.  M.,  according  to  gov- 
ernment survey,  the  said  premises  lying  and  being  situated 
in  Otoe  county,  Nebraska,  and  the  defendant,  Joseph  L. 
Shellenl)erger,  is  the  owner  in  fee  simple  of  the  other  un- 
divided one  half  of  said  premises,  and  the  plaintiffs  are 
entitled  to  the  partition  of  said  premises.  It  is  therefore 
considered,  adjudged,  and  decree4|  by  the  court  that  the 
shares  of  each  of  said  parties  and  their  interests  respect- 
ively in  said  laqidi  be  and  the  same  are  hereby  confirmed, 
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and  that  the  partition  be  made  accordingly.  It  is  further 
ordered  that  Lewis  Dum,  M.  E.  Campbell,  C.  W.  Sey- 
more  be  and  they  are  hereby  appointed  to  make  the  parti- 
tion of  said  real  estate  and  premises  into  the  requisite 
number  of  shares  and  report  the  same  to  the  present  term 
of  this  court.  And  this  cause  coming  on  further  to  be 
lieard  on  the  report  of  the  referees  heretofore  appointed 
herein,  on  the  motion  of  the  plaintiffs  to  confirm  the  same, 
'ond  it  appearing  to  the  court  that  the  said  referees  took  and 
subscribed  to  the  oath  required  by  law,  and  the  court  hav- 
ing carefully  examined  the  said  report,  and  it  appearing 
therefrom  that  the  partition  of  said  real  estate  cannot  be 
made  without  great  prejudice  to  the  owner  thereof,  and  the 
<»nrt  being  satisfied  with  the  report,  the  same  is  hereby 
by  the  court  confirmed  and  ordered  to  be  entered  of  record, 
to  all  of  which  the  defendant  excepts.  It  is  further  or- 
dered, adjudged,  and  decreed  by  the  court  that  the  said 
referees  proceed  to  sell  said  premises  at  public  sale,  upon 
execution,  for  cash,  at  the  east  frontdoor  of  the  court  house 
in  Nebraska  City,  in  Otoe  county,  Nebraska,  and  the  said 
referees,  before  proceeding  to  sell  said  real  estate,  to  give 
security  in  the  sum  of  $500,  to  be  approved  by  the  oourt 
or  the  judge  thereof,  conditioned  for  the  faithful  discharge 
of  their  duties,  and  the  said  referees  be  required  to  make 
report  of  their  doings  into  court,  to  all  of  which  defend- 
ant, by  his  guardian  ad  litem,  excepts  and  prays  an  appeal 
to  the  supreme  court,  which  is  allowed,  and  the  amount  of 
the  supersedeas  bond  to  stay  proceedings  thereon  is  fixed 
at  the  sum  of  $300,  and  forty  days  is  hereby  allowed  to 
reduce  bis  exceptions  to  writing.^^ 
The  petition  in  error  sets  up: 

I.  The  court  erred  in  sustaining  the  plaintiffs' demurrer. 

II.  In  finding  that  the  plaintiffs  were  the  owners  in  fee 
of  an  undivided  one-half  of  the  premises,  and  were  en- 
titled to  a  partition  of  the  same. 

III.  In  confirming  a  share  to  the  plaintiffs. 
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IV.  In  appoiuting  referees  to  make  partition. 

V.  In  confirming  the  report  of  referees. 

VI.  In  ordering  a  sale  of  the  premises. 

Two  questions  are  presented  and  argued  in  the  briefs  of 
the  plaintiff  in  error. 

First,  whether,  upon  the  death  of  Maggie  (Margaret) 
Shellenberger,  eliminating  all  considerations  of  the  cause 
or  manner  of  her  death,  the  grantor  of  plaintiffs  in  the 
court  below  could  take  her  estate  in  the  lands  in  contro* 
versy  by  inheritance? 

Counsel  for  the  plaintiff  in  error  contends  that  he  could 
not,  for  the  reason  that  the  land,  as  counsel  claims  that  the 
petition  shows,  came  from  Gibson,  the  father  of  Emma 
Shellenberger,  deceased,  who  gave  or  devised  the  land  to 
his  daughter,  and  which,  upon  her  death,  descended  to  her 
two  children,  and  that  the  estate  being  ancestral  Leander 
Shellenberger  did  not  take  it;  that  it  did  not  descend  to 
him  on  the  death  of  her  child,  but  descended  to  the  sur- 
viving child.  But  it  is  to  be  observed  that  it  cannot  be 
gathered  from  the  words  of  the  petition  that  the  land  in 
controversy  was  either  given  or  devised  by  Gibson  to  his 
daughter/ or  that  it  was  an  ancestral  estate,  but  it  does  ap- 
pear, upon  the  date  named,  that  Elijah  Gibson,  then  and 
l)efore  that  time  the  owner  of  the  land,  by  deed  duly  con- 
veyed the  same  to  his  daughter  Emma  in  fee  simple.  The 
title  then,  as  I  view  it  from  the  pleadings,  commences 
with  Emma  Shellenberger,  who  must  be  presumed  to  have 
derived  the  same  by  purchase  from  Elijah  Gibson,  whom  it 
inferentially  appears  was  her  father.  I  am,  therefore,  of  the 
opinion  that  section  33  of  chapter  23,  Comp.  Stats.,  (1887) 
is  not  applicable  to  this  case,  for  the  reason  that  the  estate 
in  controversy  did  not  come  to  the  intestate  by  descent,  de- 
vise, or  gift  of  some  one  of  her  ancestors,  and  it  is  there- 
fore not  material  to  inquire  whether  said  section  of  statute 
is  applicable  to  any  case  not  involving  the  claim  of  kindred 
of  the  half  blood,  but  that  the  case   comes  within   the 
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provision  of  section  30  of  said  chapter,  which  provides 
that  '^  When  any  persqn  shall  die  seized  of  lands,  tenements, 
or  hereditaments,  *  m  *  (hey  shall  descend,  subject  to 
his  debts,  in  the  manner  following ;  *  *  *  Second — If 
he  shall  have  no  issue  his  estate  shall  descend  to  his  widow 
during  her  natural  lifetime,  and,  after  her  decease,  to  his 
father,  and  if  he  shall  have  no  issue  nor  widow,  his  es- 
tate shall  descend  to  his  father." 

Upon  the  face  of  the  law  and  of  the  relation  of  Lean- 
der  Shellenberger  to  the  decedent,  and  without  regard  to 
or  consideration  of  the  second  ground  of  defense  set  up  in 
the  answer,  Leander  Shellenberger  would,  upon  the  death 
of  Margaret  (Maggie)  Shellenberger,  take  her  estate  in  the 
lands  by  inheritance. 

The  second  questionJs  presented  by  the  defendant  in  the 
court  below  in  the  following  words :  ^' That  on  or  about 
the  27th  day  of  April,  1886,  the  said  Leander  Shellen- 
berger willfully,  feloniously,  of  his  deliberate,  premeditated 
malice,  did  kill  and  murder  his  daughter,  Maggie  Shellen- 
berger, and  she  then  and  there  died  intestate  and  without 
issue,  leaving  her  father,  I^eander  Shellenberger,  who  mur- 
dered her  for  the  purpose  of  possessing  himself  of  her  es- 
tate and  title  in  fee  simple  to  said  land. 

The  question  presented  by  this  clause  of  the  answer  is 
thus  tersely  stated  by  counsel  for  the  plaintiff  in  error  in 
his  brief:  '^  Can  a  man  realize  substantial  benefit  from  his 
own  willful  acts  of  deliberate  and  premeditated  murder  ? 
Can  he  l^ally  hold  and  enjoy  the  fruits  of  his  crime  ?  "  This 
question  was  decided  by  the  court  of  appeals  of  the  state  of 
New  York  in  the  case  of  Riggs  v.  Palmer ,  115  N.  Y.,  506 ; 
5  Lawyers'  Reports,  340.  The  facts  of  that  case,  briefly 
stated,  were  these :  Francis  B.  Palmer  made  his  last  will  and 
testament,  in  which  he  gave  small  legacies  to  his  two  daugh- 
ters, Mrs.  Riggs  and  Mrs.  Preston,  the  plaintiffs  in  said 
action,  and  the  remainder  of  his  estate  to  his  grandson, 
the  defendant,  Elmer  M.  Palmer,  subject  to  the  support  of 
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Susan  Palmer,  his  mother,  with  a  gift  over  to  the  two 
daughters,  subject  to  the  support  of  the  mother,  in  case 
Elmer  should  survive  him  and  die  under  age,  unmarried 
and  without  issue.  The  testator  at  the  date  of  his  will 
owned  a  farm  and  considerable  personal  property.  He 
was  a  widower,  and  thereafter,  in  March,  1882,  he  was  mar- 
ried to  Mrs.  Breese,  with  whom  he  entered  into  an  ante- 
nuptial contract  in  which  it  was  agreed  that  in  lieu  of 
dower,  and  all  other  claims  upon  his  estate,  in  case  she  sur- 
vived him,  she  should  have  her  support  upon  his  farm 
during  her  life,  and  such  support  was  expressly  charged 
upon  the  farm.  At  the  date  of  the  will,  and  subsequent 
to  the  death  of  the  testator,  Elmer  lived  with  him  as  a 
member  of  his  family,  and  at  his  death  was  sixteen  years 
of  age.  He  knew  of  the  provisions  made  in  his  favor 
in  the  will,  and  that  he  might  prevent  his  grandfather 
from  revoking  such  provisions,  which  he  had  manifested 
some  intention  to  do,  and  to  obtain  the  speedy  enjoyment- 
and  immediate  possession  of  his  property,  he  willfully 
murdered  him  by  poison. 

It  appears  that  the  will  was  duly  proved  and  admitted^ 
to  probate,  and  an  administrator  with  the  will  annexed 
appointed.  Thereupon  the  action  was  brought  to  enjoin 
the  administrator  from  disposing  of  the  personal  property 
of  the  decedent  (testator)  to  the  defendant  (Elmer  Palmer), 
and  to  declare  him  not  entitled  to  the  real  estate  under  the 
will,  upon  the  ground  that  he,  being  by  and  under  the  will 
practically  constituted  universal  devisee  and  l^atee  of 
Francis  B.  Palmer,  murdered  the  testator,  who  was  his 
grandfather,  to  get  immediate  enjoyment  of  the  property 
himself,  and  to  prevent  a  revocation  of  the  will.  Tiie 
general  term  of  the  supreme  court  having  rendered  a  judg- 
ment for  the  defendant  the  cause  was  taken  to  the  court  of 
appeals.  The  majority  of  the  court,  in  an  exhaustive  opin- 
ion by  Judge  Earle,  reversed  the  judgment  of  the  supreme 
court  and  directed  a  judgment  to  be  entered  enjoining  El- 
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mer  Palmer  and  the  administrator  from  using  any  of  the 
personal  or  real  estate  left  by  the  testator  for  Elmer's  ben- 
efit; that  the  devise  and  bequest  in  the  will  to  Elmer  be 
declared  ineffective  to  pass  the  title  to  him  ;  that  by  reason 
of  the  crime  of  murder  committed  upon  the  grandfather 
he  is  deprived  of  any  interest  in  the  estate  left;  by  him. 

In  entering  upon  the  argument  \thich  led  to  the  above 
conclusion  the  writer  of  the  opinion  says:  "The  defend- 
ants say  that  the  testator  is  dead';  that  his  will  was  made 
in  due  form,  and  has  been  admitted  to  probate,  and  that 
therefor^  it  must  have  effect  according  to  the  letter  of  the 
law.  It  is  quite  true  that  statutes  regulating  the  making, 
proof,  and  effect  of  wills,  and  the  devolution  of  property, 
if  literally  construed,  and  if  their  force  and  effect  can  in 
no  way  and  under  no  circumstances  be  controlled  or  modi- 
fied, give  this  property  to  the  murderer.  The  purpose  of 
those  statutes  was  to  enable  testators  to  dispose  of  their 
estates  to  the  objects  of  their  bounty  at  death  and  to  carry 
into  effect  their  final  wishes,  l^ally  expressed,  and  in  con- 
sidering and  giving  effect  to  them,  this  purpose  must  be 
kept  in  view.  It  was  the  intention  of  the  law-makers 
that  the  donees  in  a  will  should  have  the  property  given  to 
them,  but  it  never  could  have  been  their  intention  that  a 
donee  who  murdered  the  testator,  to  make  the  will  opera- 
tive, should  have  any  benefit  under  it.  If  such  a  case  had 
been  present  to  their  minds,  and  it  had  been  supposed  nec- 
essary to  make  some  provision  of  law  to  meet  it,  it  cannot 
be  doubted  that  they  would  have  provided  for  it. 

"It  is  a  familiar  canon  of  construction  that  a  thing 
which  is  within  the  intention  of  the  makers  of  a  statute  is 
as  much  within  the  statute  as  if  it  were  within  the  letter; 
and  a  thing  which  is  within  the  letter  of  the  statute  is  not 
within  the  statute  unless  it  be  within  the  intention  of  the 
makers.^' 

To  these  propositions  the  opinion  cites  many  authorities 
of  great  weight  and  general  acceptance.    This  opinion  cites 
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and  discusses  the  case  of  tlie  New  York  Mutual  Life  lu" 
surance  Company  v.  Ai-mdrong^  117  U.  S.,  599,  which  case 
is  also  cited  by  counsel  for  the  plaintiff  in  error. 

The  facts  of  that  case  may  shortly  be  stated  as  follows: 
'One  Hunter,  partly  in  person  and  partly  through  one 
John  M.  Armstrong,  effected  an  insurance,  and  received  a 
policy  of  insurance  in  the  New  York  Mutual  life  Insur- 
ance Company  upon  the  life  of  the  said  John  M.  Arm- 
strong, in  whose  life  he  claimed  to  have  an  interest  growing 
out  of  certain  partnership  relations.  Within  six  weeks 
after  the  policy  was  issued  Armstrong  was  attacked  at 
night  in  a  street  in  Camden,  New  Jersey,  and  received 
blows  on  his  head  which  fractured  his  skull,  from  which 
he  died  two  days  afterward.  Suspicion  fell  upon  Hunter 
as  the  perpetrator  or  instigator  of  the  attack,  fie  was  ac- 
cordingly arrested,  was  indicted,  and  tried  for  the  murder 
of  Armstrong;  he  was  convicted,  sentenced  to  death,  and 
hanged.  The  suit  was  brought  against  the  life  insurance 
company^  removed  to  the  circuit  court  of  the  United 
States,  and  brought  upon  error  to  the  supreme  oourt^  where 
the  judgment  against  the  insurance  company  was  reversed. 
In  the  opinion  the  court  said  (p.  600), ''  But  independently  of 
any  proof  of  the  motives  of  Hunter  in  obtaining  the  policy, 
and  even  assuming  that  they  were  just  and  proper,  he  for- 
feited all  rights  under  it  when,  to  secure  its  immediate 
payment,  he  murdered  the  assured.  It  would  be  a  reproach 
to  the  jurisprudence  of  the  country  if  one  could  recover 
insurance  money  payable  on  the  death  of  a  party  whose 
life  he  has  feloniously  taken.  As  well  might  he  recover 
insurance  money  upon  a  building  that  he  had  willfully 
fired.'' 

The  |)rinciple  of  these  cases,  especially  that  of  Rigga  v. 
Palmer,  is  applicable  to  the  case  at  bar;  their  analogies 
are  immediate  and  certain.  As  I  have  already  stated, 
in  effect,  the  relation  of  Leander  Shellenberger  to  Mar- 
garet Shellenberger  was  such  that  the  law,  upon  her  death 
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prima  fade,  gave  him  her  estate.  Bat  he  was  a  man  of 
full  age,  while  she  was  an  infant  of  tender  jeai-s.  In  the 
ordinary  course  of  nature  she  would  outlive  him;  she  abK> 
would  grow  up  to  womanhood,  marry,  and  have  issue  who 
would  become  entitled  to  her  estate  upon  her  death,  to  the 
exclusion  of  her  father.  To  prevent  this  and  to  get  the 
title  and  possession  of  her  estate  at  once,  according  to  the 
allegations  of  the  answer  demurred  to,  he  murdered  her. 
Had  her  death  been  the  result  of  natural  causes  or  a  cause 
of  which  he  was  innocent,  he  would  have  taken  her  estate 
by  inheritance;  had  he  been  allowed  to  take  it  at  her 
death,  caused  as  it  was,  he  would  have  taken  it  by  pur- 
chase rather  than  by  inheritance,  and  at  a  price  of  such 
enormous  iniquity  that  the  mind  shudders  at  its  mention 
— the  murder  of  his  own  motherless  daughter.  I  quite 
agree  with  the  court  of  appeals,  that  had  it  been  in  the 
mind  of  the  framers  of  our  statute  of  descents  that  a  case 
like  this  would  arise  under  it  they  would  have  so  framed 
the  law  that  its  letter  would  have  left  no  hope  for  the  ob- 
taining of  an  inheritance  by  such  means. 

The  holding  that  a  person  cannot  take  by  inheritance 
the  estate  of  a  person  whom  he  murders  for  the  purpose 
of  removing  the  life  that  stands  between  him  and  the  es- 
tate is  sustained  by  many  maxims  of  the  law  and  consid- 
erations of  sound  policy,  and  is  not  in  violation  of  the 
provisions  of  the  constitution  of  the  United  States  or  of 
this  state  against  bills  of  attainder,  and  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law. 
Were  it  enacted  into  a  statute  it  would  take  no  one's  prop- 
erty from  him  nor  work  corruption  of  any  one's  blood, 
but  would  only  stand  in  the  way  of  taking  an  estate  as  a 
reward  for  the  commission  of  crime. 

The  case  of  Owens  v.  Owens,  100  N.  C,  240,  was  where 
a  widow  was  convicted  upon  a  charge  of  being  accessory 
before  the  fact  to  the  murder  of  her  husband.  She  after- 
wards brought  suit  to  have  her  dower  assigned  in  the  real 
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property  left  by  him.  The  supreme  court,  reversing  the 
judgment  below,  held  that,  notwithstanding  her  cri  minal 
participation  in  her  husband's  death,  she  was  entitled  to  be 
endowed  of  a  share  of  his  estate.  The  reason  given  by 
the  court  in  the  opinion  is  that  the  statute  having  provided 
but  one  cause  for  which  a  widow  should  be  barred  of  her 
dower,  which  was  where  she  should  commit  adultery  and 
not  be  living  with  her  husband  at  his  death,  her  right  to 
dower  is  not  affected  by  the  fact  that  the  intestate  died 
at  her  hands  or  through  her  procurement.  I  agree  with 
the  New  York  court  of  appeals,  which  also  reviewed  this 
case  in  the  opinion  in  Riggs  v.  Palmer j  supra,  in  an  un- 
willingness to  assent  to  the  doctrine  of  this  case. 

Counsel  for  defendants  in  error  in  their  brief  say  :  ^'As 
the  appellees  (defendants  in  error)  are  bona  fide  purchasers 
of  the  property  in  controversy  they  cannot  be  affected  by 
any  wrongful  acts,  if  any,  of  their  grantor."  As  I  view 
the  case,  Leander  Shellenberger  not  taking  the  estate  of 
Margaret  in  the  land  on  account  of  his  having  murdered 
her  in  order  to  obtain  it,  he  was  only  possessed  of  a  life 
estate  in  the  land,  which  estate  he  conveyed  to  the  defend- 
ants in  error,  and  which  estate  terminated  upon  his  death 
by  violence,  as  stated  in  the  answer.  No  question  of  bona 
fides  therefore  arises.  On  the  other  hand,  whether  the  de- 
fendants in  error,  at  the  time  they  took  the  conveyance  of 
the  land  in  question  from  Leander  Shellenberger,  knew 
of  his  crime  and  its  motive,  is  not  deemed  material  and 
will  not  be  considered. 

The  judgment  of  the  district  court  is  reversed,  and  judg- 
ment will  be  entered  in  this  court  that  the  said  Leander 
Shellenberger  took  no  estate  from  the  said  Margaret  (Mag- 
gie) Shellenberger,  but  that  the  said  estate  upon  her  death 
in  manner  and  by  the  means  stated,  descended  and  passed 
to  the  said  Joseph  Lee  Shellenberger  and  remains. 

Judgment  accordingly. 
The  other  judges  concur. 
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31     75 
33    357, 

State  op  Nebraska  v.  John  Arnold.  si    75 

48    873 

[Filed  Januaby  2, 1891.1  50  539 

52    354 

Statutes:  Amendment:  Constitutionality:  Larceny  fbom 
Person  .  The  act  entitled  "Ad  act  definiog  the  crime  of  larceny 
from  the  person  and  providing  a  i>eDalt7  therefor/^  approved 
March  14, 1887,  was  not,  nor  was  it  intended  to  be,  an  amend- 
ment of  section  114,  or  section  119,  of  the  Criminal  Code,  or  of 
any  statute  then  in  force.  Its  purpose  was  to  define  a  new  crime 
and  provide  a  penalty  therefor.  It  is  not  inimical  to  the  pro- 
visions of  section  11  of  article  3  of  the  constitation  of  this  state. 

Exceptions  from  the  district  oourt  for  Douglas  county^ 
Hopewell,  J.,  presiding.  Filed  under  the  provisions  of 
sec.  515,  Criminal  Code. 

T.  J.  Mahoney,  County  Attorney y  for  plaintiff  in  error, 
cited :  Smaila  v,  White^  4  Neb.,  353;  Jones  v,  Davis,  6  Id., 
33;  State  V.  Page,  12  Id.,  386. 

H.  C.  Brome,  contra,  cited :  Sovereign  v.  State,  7  Neb., 
409. 

Cobb,  Ch.  J. 

It  appears  from  the  record  that  at  the  May  term  of  the 
district  court  sitting  in  and  for  the  county  of  Douglas,  in 
the  year  1889,  before  the  Hon.  M.  R.  Hopewell,  district 
judge,  Timothy  J.  Mahoney,  county  attorney,  presented  and 
filed  an  information  in  due  form,  in  which  he  gave  the 
said  court  to  know  and  be  informed  ''  Timt  on  the  27th 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine,  John  Arnold,  late  of  the  county 
of  Douglas  aforesaid,  in  the  county  of  Douglas  and  state 
of  Nebraska  aforesaid,  then  and  there  being,  from  the  per- 
son of  one  William  Bernard  unlawfully  and  feloniously 
did  steal,  take,  and  carry  away  two  dollars,  lawful  money 
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of  the  United  States,  of  the  value  of  two  dollars,  the 
property  of  William  Bernard,  without  putting  him,  the 
said  William  Bernard,  in  fear  by  the  use  of  threats,  force, 
or  violence,  contrary  to  the  form  of  the  statute." 

Whereupon  the  said  John  Arnold,  being  arrested  and 
brought  before  the  said  court  to  answer  the  said  charge 
and  information,  presented  and  filed  therein  a  motion  ^Uhat 
the  said  information  be  quashed;  that  the  order  there- 
tofore issued  by  said  court,  committing  him,  the  said  John 
Arnold,  to  the  common  jail  of  said  county  be  vacated,  and 
that  said  defendant  be  discharged  from  custody  for  the  fol- 
lowing reasons : 

'^1.  The  said  district  court  has  no  jurisdiction  of  said 
offense,  and  the  said  county  attorney  no  authority  to  file 
an  information  against  said  defendant,  for  that  the  offense 
for  which  said  defendant  is  held  to  await  trial  in  said 
court  is  one  respecting  which  a  justice  of  the  peace  or 
other  magistrate  within  and  for  the  county  of  Douglas  has 
full  authority  and  power  to  hear  and  finally  determine.'' 

Which  motion  was  by  the  said  court  allowed,  the  said 
information  quashed,  and  the  said  defendant  discharged. 
To  which  the  said  county  attorney,  on  behalf  of  the  state, 
duly  excepted,  and  notified  the  said  judge  in  writing  of  his 
intention  to  apply  to  the  supreme  court  for  permission  to 
file  a  bill  of  exceptions  in  the  said  cause  with  the  derk 
thereof  for  the  decision  of  said  court  upon  the  points 
presented  therein.  And  thereupon  the  said  judge  made 
an  order  in  said  cause,  appointing  H.  C.  Bi*ome,  Esq.,  to 
argue  the  case  in  the  supreme  court  in  case  the  said  appli- 
cation of  the  county  attorney  should  be  allowed.  And 
which  application  was  made  in  this  court  and  allowed; 
and  upon  argument  by  counsel  and  briefs  filed  the  cause 
was  submitted  to  the  court  upon  the  following  assignments 
of  error : 

1.  The  court  erred  in  sustaining  the  motion  of  defend- 
ant to  quash  the  information. 
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2.  The  court  erred  in  discharging  the  said  defendant 
from  custody. 

3.  The  court  erred  in  not  overruling  the  said  motion  to 
quash  the  information. 

4.  The  court  erred  in  entering  judgment  of  dismissal 
in  favor  of  the  defendant. 

5.  Judgment  ought  to  have  been  in  favor  of  the  plaint- 
iff instead  of  the  defendant. 

In  considering  the  two  sides  of  the  question  of  law 
upon  which  the  case  turns,  we  will  examine  that  presented 
by  Mr.  Brome  on  the  part  of  the  defendant  in  error  first. 
The  motion  to  quash  the  information  was  decided  by  the 
district  court  upon  the  theory  that  the  act  upon  which  the 
information  was  presented  was  contrary  to  the  provisions 
of  section  11,  article  3,  of  the  constitution.  The  said  act 
was  approved  March  14,  1887.     I  here  copy  it  at  length : 

"Section  1.  Every  person  who  steals  property  of  any 
value  by  taking  the  same  from  the  person  of  another  with- 
out putting  said  person  in  fear  by  threats  or  the  use  of 
force  and  violence,  shall  be  deemed  guilty  of  grand  larceny, 
and  shall,  upon  conviction  thereof,  be  punished  by  confine- 
ment in  the  penitentiary  for  not  less  than  one  nor  more 
than  seven  years." 

Section  11  of  article  3  of  the  constitution  contains  the 
following  provision :  "And  no  law  shall  be  amended  un- 
less the  new  act  contains  the  section  or  sections  so  amended, 
and  the  section  or  sections  so  amended  shall  be  repealed." 

The  theory  of  the  judgment  of  the  court  below  is  that 
the  act  of  1887,  above  quoted,  was  intended  by  the  legis- 
lature as  an  amendment  of  section  114  of  the  Criminal 
Code,  defining  and  fixing  a  penalty  and  punishment  for 
grand  larceny,  or  of  section  119,  which  defines  and  pre- 
scribes a  punishment  for  petit  larceny,  or  of  both  of  said 
sections.  If  this  theory  is  correct,  the  conclusion  reached 
by  that  court  must  also  be  admitted,  as  neither  of  the  sec- 
tions referred  to  are  contained  in  the  new  act,  or  repealed. 
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But  it  is  the  oonteDtion  of  the  plaintiff  in  error  that  it  was 
not  the  intention  of  the  legislature,  in  the  passage  of  the 
said  act,  to  amend  either  of  the  said  sections  of  the  Crimi- 
nal Code ;  that  it  is  an  act  complete  in  itself,  and  what- 
ever effect  or  operation  it  has  or  may  have  upon  the  said 
sections  of  the  Criminal  Code,  or  any  prior  act  or  statute, 
is  not  within  the  mischief  of  the  constitutional  provision 
as  stated  in  the  opinion  of  the  court  in  the  case  of  Smails 
V.  WhUe,  4  Neb.,  357. 

The  case  of  Sovereign  v»  State^  7  Id.,  411,  is  cited  by 
counsel  for  defendant  in  error  as  the  case  followed  by  the 
district  court  in  the  case  at  bar,  and  upon  the  principle  of 
it  must  be  sustained.  The  latter  case  arose  under  the  act 
of  the  legislature  approved  February  19,  1877,  the  first 
section  of  which  sought  to  provide  "  That  from  and  after 
the  first  day  of  June,  1877,  it  shall  be  unlawful  for  any 
person  to  take,  wound,  or  kill  any  wild  bird  within  this 
state  at  any  season  of  the  year,  or  to  take  or  destroy  any 
wild  birds'  eggs  or  nest  at  any  time;  Provided,  That  this 
act  shall  not  apply  to  water-fowls,  jack  snipes,  sand  snipes, 
waders,  and  woodcocks."  At  the  date  of  the  passage  of 
said  act,  as  well  as  now,  sections  83  and  86  of  the  Crimi- 
nal Code  were  in  force.  By  section  83  it  was  made  un- 
lawful for  any  person  to  knowingly  and  intentionally  kill, 
injure  or  harm,  except  upon  the  lands  owned  by  such  per- 
son, any  robin,  lark,  thrush,  blue  bird,  king  bird,  sparrow, 
wren,  jay,  swallow,  turtle  dove,  oriole,  woodpecker,  yellow 
hammer,  cuckoo,  yellow  bird,  bobolink,  or  other  bird  or 
birds  of  like  nature  that  promote  ^riculture  and  horticult- 
ure by  feeding  on  noxious  worms  and  insects,  or  that  are 
attractive  in  appearance  or  cheerful  in  song.  By  section 
86  it  w&s,  amongst  other  things,  made  unlawful  for  any 
person  to  kill,  ensare,  or  trap  any  wild  grouse  between  the 
first  day  of  February  and  the  fifteenth  day  of  August  in 
each  year;  or  to  kill,  ensnare,  trap,  or  net  quail  or  wild 
turkey  between  the  first  day  of  December  in  each  year 
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and  the  first  day  of  October  in  the  following  year.  It  will 
readily  be  seen  that  these  sections  of  statute  made  or  lefl 
it  lawful  for  any  person  to  kill^  injure,  or  harm  any  of  the 
wild  birds  mentioned  in  section  83,  if  done  upon  the  lands 
owned  by  such  person,  and  to  kill  wild  grouse  between  the 
15th  day  of  August  of  any  year  and  the  1st  day  of  Feb- 
ruary of  the  next  succeeding  year,  or  to  kill  quail  or  wild 
turkeys  between  the  1st  day  of  October  and  the  1st  day  of 
December  of  any  year;  but  it  was  the  purpose  of  the  act 
of  1877  to  make  it  unlawful  for  any  person  to  take  or  kill 
any  wild  bird,  with  certain  exceptions  not  material  to  be 
noticed  here,  at  any  season  of  the  year.  It  was  thus  the 
purpose  of  that  act  to  operate  directly  upon  the  purview  of 
the  statute  then  in  force.  This,  it  was  held,  it  could  not 
do  under  the  constitutional  provision  quoted,  as  said  act 
did  not  contain  the  sections  thus  sought  to  be  amended. 

I  here  quote  sections  1 14  and  119  of  the  Criminal  Code, 
the  sections  which,  according  to  the  contention  of  the  de- 
fendant in  error,  and  the  theory  of  the  judgment  of  the 
court  below,  were  sought  to  be  amended  by  the  act  of  1887. 

"Sec.  114.  If  any  person  shall  steal  any  money,  or  any 
goods  and  chattels  of  any  kind  whatever,  whether  the 
same  be  wholly  money,  or  wholly  in  other  proyterty,  or 
partly  in  money  and  partly  in  other  property,  the  prop- 
erty of  another^  of  the  value  of  thirty-five  dollars  or  up- 
ward; or  shall  steal  or  maliciously  destroy  any  money, 
promissory  note,  bill  of  exchange,  order,  drafl,  receipt,  war- 
rant, check,  or  bond,  given  for  the  payment  of  money,  or 
receipt  acknowledging  the  receipt  of  money,  or  other  pn>p- 
perty  of  the  value  of  thirty-five  dollars  or  upwards,  every 
such  person  shall  be  imprisoned  in  the  peniten  iary  not 
more  than  seven  years  nor  less  than  one  year ;  Provided, 
The  word  'money '  in  this  section  shall  be  deemed  and  taken 
as  including  bank  bills  or  notes,  United  States  treanury 
notes,  or  other  bills,  bonds,  or  notes  iasued  by  lawful  au- 
thority, and  intended  to  pass  and  circulate  as  money.'' 
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''Sec.  119.  If  any  person  shall  steal  any  money  or 
goods  and  chattels  of  any  kind  whatever,  of  less  value 
than  thirty-five  dollars,  the  property  of  another,  or  shall 
steal  or  maliciously  destroy  any  money,  promissory  note, 
bill  of  exchange,  order,  draft,  receipt,  warrant,  check,  or 
bond  given  for  the  payment  of  money,  or  receipt  ac- 
knowledging the  receipt  of  money,  or  other  property 
of  less  value  than  thirty-five  dollars,  every  person  so  of- 
fending shall  make  restitution  to  the  party  injured  in  two- 
fold the  value  of  the  property  stolen  or  destroyed,  and  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars,  or 
shall  be  imprisoned  in  the  county  jail  for  any  time  not 
exceeding  thirty  days.  The  word  '  money '  in  the  section 
shall  be  held  to  include  bank  bills  or  notes,  United  States 
treasury  notes,  or  other  bills,  bonds,  or  notes  issued  by' 
lawful  authority  and  intended  to  pass  (and)  circulate  as 
money.'* 

Doubtless  the  legislature,  in  the  preparation  and  passage 
of  the  act  of  1887,  had  in  special  view  the  above  sections 
of  the  Code,  not  with  the  purpose  of  changing  any  of 
their  provisions,  but  of  ascertaining  what,  if  any,  necessity 
existed  for  further  legislation  to  check  and  adequately  pun-  . 
ish  the  rapidly  increasing  crime  of  larceny  from  the  person 
committed  by  pickpockets  at  our  state  and  county  fairs 
and  other  large  assemblages  of  people.  An  examination  of 
the  law  as  it  then  existed  could  not  fail  to  develop  the  ne- 
cessity of  further  legislation  to  accomplish  the  object  in 
view,  but  pointed  out  no  provision  or  language  in  that 
already  upon  the  statute  book,  not  necessary  or  convenient 
to  other  purposes  of  equal  utility.  There  was  simply  a 
casus  omissus  and  not  a  misapplication  of  provisions  or 
words  in  the  statute.  The  end  desired  could  be  attained 
by  new  and  independent  provisions  and  not  by  amending 
or  changing  the  old  ones. 

The  act  of  1887  neither  made  nor  sought  to  make  any 
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change  in  either  of  the  sections  of  the  Code  above  quoted 
nor  of  any  other  provision  of  the  law  as  it  then  existed ; 
but  recognized  an  offense  not  theretofore  described  in  the 
statute  and  prescribed  an  adequate  punishment  therefor, 
leaving  the  provisions  of  the  Criminal  Code  intact  and  in 
full  force  and  effect.  The  only  effect,  then,  that  the  pas- 
sage of  the  act  of  1887  had  upon  section  114  of  the  Crim- 
inal Code  was  to  create  the  new  offense  of  larceny  from  the 
person  of  money,  or  property,  or  both,  of  a  value  less  than 
%S5,  and  to  prescribe  a  punishment  therefor  the  same  as 
that  prescribed  in  said  section  for  the  larceny  of  money  or 
property,  or  both,  of  the  value  of  $35.  An  offender  guilty 
of  stealing  money,  or  property,  or  both,  of  the  value  of  $35, 
either  from  the  person  or  otherwise,  may  still  be  prosecuted 
for  grand  larceny  under  section  114  of  the  Code ;  or  if  the 
larceny  is  from  the  person,  he  may  be  prosecuted  under  the 
new  act.  But  it  must  be  conoeeded  that  the  new  act  has 
an  operation  upon  section  119  of  the  Code,  for  before  its 
passage  a  person  guilty  of  stealing  money  or  property  from 
the  person  of  less  value  than  $35  was,  under  the  provisions 
of  said  section,  only  guilty  of  petit  larceny,  and  for  which 
he  must  have  been  originally  tried  before  a  magistrate,  and 
for  which  the  penalty  was  a  fine  not  exceeding  one  hundred 
dollars,  or  imprisonment  in  the  county  jail  not  exceeding 
thirty  days.  Under  the  new  act  such  person  is  guilty  of 
grand  larceny,  of  which  offense  a  magistrate  has  no  final 
jurisdiction,  and  the  penalty  for  which  is  confinement  in  the 
penitentiary.  Nevertheless  the  whole  of  the  provisions  of 
said  section  remain  in  full  force,  notwithstanding  the  new 
act,  as  applicable  to  larcenies  other  than  from  the  person. 
Such  operation  of  the  act  of  1887,  upon  section  119  of 
the  Criminal  Code,  is  clearly  within  the  principle  stated  by 
then  Ch.  J.  Lake  in  the  opinion  of  the  court  in  the  case 
of  Smails  v.  White,  supra.  Speaking  of  the  provision  of  the 
constitution  invoked  in  this  case,  as  in  that,  he  said: 
'*  That  an  act  complete  in  itself  may  operate  on  prior  acts 
6 


82  NEBRASKA  REPORTS.        [Vol.  31 

State,  ex  reL  Bates,  t.  Thayer. 

as  to  materially  change  or  modify  them,  without  being 
within  the  mischief  designed  to  be  remedied  by,  or  repug- 
nant to,  this  provision  of  the  constitution,  is  doubtless  true/' 
citing  cases. 

The  district  court  erred  in  its  judgment  quashing  the  in- 
formation and  discharging  the  prisoner. 

Judgment  AoooRDmaLT. 
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The  other  judges  concur. 


State,  ex  rel.  Edward  Bates,  v.  John  M.  Thayer 

ET  AL. 


[Filed  January  2, 1891.] 

1.  Election  of  Judges :  Canvass:  Mandamus  Against  Qoy- 
BRNOB.  T.  L.  N.f  district  jadge  of  the  Sixth  district,  whose  offi- 
cial term  woald  have  expired  Janoary,  1692,  resigned  December 
12, 1889,  on  which  date  the  governor  appointed  J.  H.  S.  to  the 
yacancy,  who  qnalified  and  entered  upon  the  office.  The  general 
election  of  1890  was  the  first  general  election  held  more  than 
thirty  days  after  the  occurrence  of  such  vacancy.  Thirty  days 
previous  to  the  time  of  holding  said  election  the  governor  issued 
his  proclamation  under  sec.  11  of  chap.  26,  Comp.  Stats.,  but 
inadvertantly  omitted  to  insert  and  designate  the  office  of  judge 
of  the  Sixth  district,  as  a  vacancy  to  be  filled  at  said  election. 
At  least  twenty  days  previous  to  the  election  the  county  clerks 
of  the  respective  counties  of  the  district  made  out  and  delivered 
to  the  officer  or  officers  provided  by  law  for  the  counties  respect- 
ively, notices  of  such  election,  duly  posted  up  ten  days  prior  to 
the  election,  which  notices,  amongst  the  offices  to  be  filled,  con- 
tained and  designated  that  of  judge  of  the  Sixth  judicial  district 
to  fill  the  existing  vacancy.  The  whole  number  of  votes  cast 
within  the  district  for  any  office  was  12,734,  of  which  7,612  were 
cast  for  the  relator  and  4,841  for  the  incumbent,  both  being  can- 
didates for  the  office  at  said  election.  The  votes  so  cast  were  by 
the  judges  of  the  election  of  the  several  townships,  precincts,  and 
wards  of  the  several  counties  of  the  district  duly  returned  to  the 
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county  clerks  within  the  time  and  in  the  manner  provided  hj 
law,  and  were  by  the  county  clerks  dniy  canvaased,  and  abstracts 
thereof  were  duly  made  on  separate  sheets  and  directed  and  for- 
warded to  the  secretary  of  state.  The  governor,  secretary  of 
state,  auditor  of  public  accounts,  treasurer  of  state,  and  attorney 
general,  having  failed  to  meet  as  the  state  board  of  canvassers  at 
the  office  of  the  secretary  of  state,  on  the  third  Monday  after 
said  election,  and  canvass  the  votes  so  cast  for  judge  of  the  Sixth 
judicial  district,  and  return  to  the  office  of  secretary  of  state, 
upon  an  application  for  a  writ  of  mandamus  against  them  to  com- 
pel the  performance  of  such  duty,  held,  that  mandamus  will 
lie  against  the  governor  to  enforce  the  performance  of  a  minis- 
terial duty  enjoined  upon  him  by  law. 

2.  :  Vacancy:  The  Appointment  of  J.  H.  S.  as  judge  of  the 

sixth  district  was  temporary,  to  terminate  upon  the  qualification 
of  a  judge  to  be  elected  to  fill  the  vacancy  occurring  upon  the 
resignation  of  T.  L.  N. 

3.  :  :  When  Filled.    The  general  election  of  1890  was 

an  election  at  which  a  vacancy  in  the  office  of  district  judge,  oc- 
curring in  December,  1889,  could  be  filled,  although  the  vacancy 
was  then  temporarily  filled  by  appointment. 

4.  :  Rboolahation:  Omission.  The  provision  of  law  re- 
quiring tne  governor,  thirty  days  previous  to  an  election  at  which 
any  state  officer  is  to  be  chosen,  to  issue  his  proclamation  there- 
for is  directory  merely. 

5.  :  :  Franchise.    Under  our  constitution  and  laws 

the  elective  franchise  is  vested  in  the  electors,  and  its  exercise 
regulated  by  law.  It  is  not  deposited  in  the  executive  to  be 
doled  out  by  proclamation. 

Original  application  for  mandamus. 

George  B.  France,  for  relator: 

The  sapreme  court  may  issue  a  mandamus  against  even 
the  governor  to  compel  him  to  perform  a  purely  minister- 
ial duty  (Maxwell,  PI.  &  Pr.  (1889),  p.  735;  Magee  v. 
Board,  10  Cal.,  376) ;  and  the  duties  of  the  state  canvass- 
ing board  are  ministerial  only  {Hagge  ».  State,  10  Neb.,  51 ; 
Long  V.  State,  17  Id.,  61;  Clark  v.  McKenzie,  7  Bush 
[Ky.],  523 ;  People  v.  HUlard,  29  III,  414).  If  the  board 
refuses  to  canvass  any  of  the  votes,  mandamus  lies  to  com- 
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pel  it  to  do  8o,  even  after  adjournment  sine  die.  {Hagerty 
V.  Amoldy  13  Ean.,  367;  Lewis  v.  ComWs^  16  Id.,  102; 
State  V.  Baihyy  7  la.,  390;  State  v.  Diiisniore,  5  Neb., 
147;  Sto^  V.  Billy  10  Id.,  58;  Staie  v.  Steams,  11  Id., 
106;  State  v.  Peacock,  15  Id.,  443;  State  v.  Skirving,  19 
Id.,  498;  State  V.  Wilson,  24  Id.,  140.)  The  board  had 
no  authority  to  go  behind  the  returns  and  inquire  if  the 
election  had  been  properly  called ;  its  duty  was  simply  to 
ascertain  and  declare  the  apparent  result.  (Cases  supra,  and 
O'FerraU  v.  Colby,  2  Minn.,  180;  Brower  v.  O'Brien,  2 
Carter  [Ind.],  423.)  Under  art.  6,  sec.  21,  Const,  Smith's 
appointment  lasted  only  until  the  next  general  election, 
which  was  November  4,  1890.  Hence  the  oflBce  of  dis- 
trict judge  became  vacant  on  that  day,  and  it  was  both  the 
right  and  the  duty  of  the  electors  to  fill  the  vacancy. 
{State  v.Dodson,  21  Neb.,  218;  State  v.  Cobb,  2  Kan., 
32.)  The  right  to  hold  an  election  is  derived  not  from 
official  iiotices,  but  from  the  constitution  and  statutes. 
(JStaie  V,  Skirvinff,  19  Neb.,  498;  People  v.  Srenham,  3 
Cal.,  477;  State  v.  Jmes,  19  Ind.,  356;  Dishm  v.  Smith, 
10  la.,  212;  People  v.  Hartwell,  12  Mich.,  508;  People  v. 
Cowles,  13  N.  Y.,  360;  State  v.  Orvis,  20  Wis.,  235;  State 
V.  Goetze,  22  Id.,  363.)  MoKune  v.  WeUer,  11  Cal.,  49, 
cited  by  respondent,  was  rendered  under  a  statute  which 
provides  for  special  elections,  which  the  governor  alone  is 
empowered  to  call.  (Deering's  Cal.  Codes  and  Statutes,  21 6.) 
In  this  state  there  is  no  provision  for  filling  a  vacancy  in 
the  office  of  district  judge  by  special  election,  and  the  gov- 
ernor's proclamation  serves  a  different  purpose  than  in 
California.  Here  it  is  merely  a  notification  to  the  several 
county  rlcrks,  and  the  statute  pri>vidiug  for  it  is  directory 
only.  For  statutes  governing  elections  are  merely  direct- 
ory unless  they  are  such  that  a  failure  to  comply  with  their 
provisions  would  prevent  an  expression  of  the  popular 
will.  (^People  v,  Hartwell,  12  Mich.,  58.)  In  the  present 
case  the  electors  were  duly  notified  by  the  county  clerks. 
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Where  the  voters  generally  participate  in  an  election  held 
at  the  time  fiixed  by  law,  it  will  be  valid  without  the  stat- 
utory notice  or  proclamation.  {Staie  v.  SHrvingy  19  Neb., 
496;  EUis  v.  Karl,  7  Id.,  381 ;  Jones  v.  Gridley,  20  Kan., 
584.)  If  a  governor  could  subvert  popular  rights  by 
withholding  an  election  notice,  he  might  be  able  to  perpet- 
uate himself  and  his  favorites  in  office. 

William  Leese,  Attorney  General,  and  E.  J.  Hainer,  for 
respondents : 

Mandamvs  does  not  lie  to  compel  a  canvass  of  votes  ex- 
cept where  the  right  is  clear  and  unquestionable.  (State  v. 
Mtffey  13  Ala.,  805;  Eose  v.  Comr's,  50  Me.,  243;  People 
V.  Johnson,  100  111.,  537  [39  Am.  Rep.,  63];  8taU  v. 
Garesche,  65  Mo.,  480 ;  State  v.  Randall,  35  O.  St.,  64.) 
The  duty  of  the  board  to  assemble  and  canvass  the  returns 
in  this  case  was  anything  but  clear.  The  writ  will  not 
issue  if  unavailing,  or  if  the  election  was  unnecessary  or 
unauthorized.  {State  v.  Robinson,  1  Kan.,  17;  Peters  v. 
Board,  17  Id.,  365;  High,  Ex.  Legal  Remedies,  57,  64.) 
The  relator  must  show  a  clear  title  to  the  office ;  (High,  sec. 
64,  and  cases  dted ;  State  v.  Albin,  44  Mo.,  346.)  The  right 
to  issue  the  writ  against  the  chief  executive  is  denied  by 
the  weight  of  authority.  (High,  sees.  120,  121,  and  cases 
cited;  Jonesboro  v.  Broion,  8  Baxt.  [Tenn.],  490  [35  Am. 
Rep.,  713];  Vicksburg  v.  Loiory,  61  Miss.,  102  [48  Am. 
Rep.,  76].)  Our  law  nowhere  provides  for  a  special  elec- 
tion of  district  judges.  Art.  6,  sec.  21,  Const.,  relating  to 
the  filling  of  vacancies,  is  not  self-operative,  and  to  be 
effective  must  be  supplemented  by  legislation.  (Cooley, 
Const.  Lira.  [4th  Ed.],  99  et  seq,;  Satoyer  v,  Haydon,  1 
Nev.,  75.)  This  section  relates  solely  to  judicial  officers, 
and  the  election  mentioned  must  be  a  general  election  for 
such  officers.  (McKune  v.  Wdler,  11  Cal.,  49;  !^tate  v. 
Buck,  13  Neb.,  273;  People  v.  Wilson,  72  N.  Car.,  155.) 
The  fact  of  the  vacancy  must  first  be  determined  by  the 
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proper  authority,  and  the  machinery  of  the  law  set  in  mo- 
tion, before  tliere  can  be  a  l^al  election.  Only  in  the  case 
of  regular  and  general  elections  can  it  be  said  that  the 
right  to  hold  the  same  is  derived  from  the  law  and  not 
from  the  notice.  (Cooley,  Const.  Lim.,  603.)  In  special 
or  contingent  elections  the  oiBce  of  the  proclamation  is  to 
inform  the  people  of  a  fact  not  supposed  to  be  known 
otherwise.  Hence,  in  such  elections  the  proclamation  is 
the  authority  and  not  the  mere  notification.  (State  v.  Buck, 
13  Neb.,  273;  McKune  v.  Weller,  11  Cal.,  49;  People  v. 
Martin,  12  Id.,  409 ;  Westbrook  t?.  Rosboroughy  14  Id.,  180 ; 
Kenjield  r.  Irwin,  52  Id.,  164;  People  v.  Thompson,  9 
Pac.  Rep.  [Cal.],  833;  Mathews  r.  Board,  9  Pac.  Rep. 
[Kan.],  765;  Toney  v.  Harris,  3  S.  W.  Rep.  [Kan.],  614; 
Ex  parte  Kennedy,  Id.  [Tex.],  114;  Secord  v.  toutch, 
44  Mich.,  89;  Barry  v,  Lauck,  5  Cold.  [Tenn.],  588; 
.Brewer  v.  Davis,  9  Humph.  [Tenn.],  208.)  McKune  t\ 
Weller,  .supra,  is  a  leading  authority,  cite^  by  the  text 
writers  generally,  and  has  never  been  overruled  or  doubted. 
Its  reasoning  was  adopted  by  this  court  in  State  v,  Buckj 
supra.  People  v.  Oowles,  13  N.  Y.,  350,  cited  by  relator, 
turns  upon  the  peculiar  wording  of  the  New  York  consti- 
tution, and  was,  moreover,  rendered  by  a  divided  court. 
The  objection  that  the  governor  might  perpetuate  himself 
in  office,  etc.,  is  an  attempt  to  found  an  argument  upon  an 
abuse  of  the  law,  and  proves  too  much,  since  any  officer 
may,  if  he  choose,  abuse  his  trust. 

Cobb,  Ch.  J. 

Edward  Bates,  the  relator,  presented  his  information  on 
November  25,  1890,  applying  for  a  peremptory  writ  of 
mandamus  to  compel  the  state  board  of  canvassers,  cre- 
ated by  section  53,  chapter  26,  of  the  Compiled  Statutes, 
to  canvass  certain  votes  claimed  to  have  been  cast  for  the 
relator,  as  judge  of  the  Sixth  judicial  district  of  this  state^ 


Vol.  31]      SEPTEMBER  TERM,  1890.  87 


State,  ex  reL  Bates,  v.  Thayer. 


at  the  general  election  held  November  4,  1890.  The  re- 
lator and  the  attorney  general  agreed  to  the  following 
stipulation  of  facts: 

I.  That  the  defendants,  John  M.  Thayer,  governor; 
Benjamin  R.  Cowdery,  secretary  of  state;  Thomas  H.  Ben- 
ton, auditor;  John  E.  Hill,  treasurer;  and  William  Leese, 
attorney  general,  compose  the  state  board  of  canvassers  of 
the  votes  for  electors,  judges,  and  regents  in  this  state. 

II.  That  on  November  4,  1890,  a  general  election  was 
held  for  state  officers  and  members  of  the  legislature. 

III.  That  on  September  23,  1890,  the  governor  issued 
his  proclamatiou  for  a  general  election  to  be  held  on  No- 
vember 4,  1890,  calling  upon  the  electors  of  the  state  to 
elect  the  several  officers  in  his  proclamation  enumerated, 
and  duly  sent  the  same  by  mail  to  the  several  county 
clerks  as  required  by  law,  and  that  the  same  is  the  only 
proclamation  issued  by  the  governor  for  said  election, 
to- wit: 

ELECTION   PROCLAMATION. 

Under  and  by  virtue  of  the  authority  vested  in  me  by 
section  eleven  (11)  of  chapter  twenty-six  (26)  of  the  Com- 
piled Statutes  of  Nebraska,  entitled  "  Elections,"  I,  John 
M.  Thayer,  governor  of  the  state  of  Nebraska,  do  hereby 
issue  my  proclamation,  declaring  that  on  Tuesday,  the 
fourth  day  of  November,  A.  D.  1890,  there  will  be  an 
election  held  at  the  usual  places  of  voting  in  said  state  for 
the  purpose  of  electing  the  following  officers,  to-wit: 

One  member  of  congreas  from  the  First  congressional 
district. 

One  member  of  congress  from  the  Second  congressional 
district 

One  member  of  congress  from  the  Third  congressional 
district. 

Governor. 

Lieutenant  governor. 

Secretary  of  state. 
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State  treasurer. 

Auditor  of  public  accounts. 

Attorney  general. 

Commissioner  of  public  lands  and  buildings. 

Superintendent  of  public  instruction. 

State  senators  for  each  senatorial  district^  and  represent- 
atives for  each  representative  district^  as  provided  by  law. 

Also,  the  electors  of  the  state  will  vote  upon  the  fol- 
lowing amendments  to  the  constitution  : 

To  amend  sections  two  (2),  four  (4),  and  five  (5)  of  ar- 
ticle six  (6)  of  the  constitution  relating  to  the  number  of 
supreme  judges. 

Also^  to  amend  section  thirteen  (13)  of  article  six  (6) 
of  the  constitution  relating  to  the  salary  of  the  supreme 
and  district  court  judges. 

Also,  to  license  and  regulate  the  manufacture,  sale,  and 
keeping  for  sale  intoxicating  liquors  as  a  beverage. 

Also,  to  prohibit  the  manufacture,  sale,  and  keeping  for 
sale  intoxicating  liquors  as  a  beverage. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  to  be  affixed  the  great  seal  of  the  state  of  Nebraska. 

Done  at  Linooln  this  23d  day  of  September,  A.  D.  1890. 
[Great  Seal  of  Nebraska.] 

By  the  governor :  John  M.  Thayer. 

Benjamin  R.  Oowdery, 

Secretary  of  State. 

IV.  That  the  electors  of  the  Sixth  judicial  district  also 
voted  for  the  election  of  a  district  judge. 

V.  That  the  incumbent,  Jerome  H.  Smith,  was  appointed 
judge  of  said  district  December  12,  1889,  to  fill  the  va- 
cancy caused  by  the  resignation  of  T.  L.  Nerval. 

VI.  That  there  was  cast  at  the  election,  in  the  four 
counties  comprising  said  district,  Seward,  York,  Hamilton, 
and  Polk  counties,  held  on  November  4, 1890, 12,734  votes 
and  no  more,  of  which  the  relator  received  7,612,  and 
Jerome  H.  Smith  received  4,841. 
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VII.  That  in  issuing  his  said  proclamation  the  governor 
through  inadvertency  omitted  to  call  any  election  for  a 
judge  of  the  district  court  of  the  Sixth  judicial  distript,  and 
failed  to  give  any  notice  by  proclamation  or  otherwise  of 
any  vacancy  in  said  office,  or  that  the  electors  of  said  judi- 
cial district  would  be  called  upon  to  elect  a  judge  thereof 
at  said  election. 

VIII.  That  the  several  county  clerks  of  said  judicial 
district  have  certified  to  the  secretary  of  state  the  votes  cast 
on  the  question  of  a  district  judge^  and  did  so  prior  to  No- 
vember 26,  1890. 

IX.  That  the  defendants,  though  requested  so  to  do  by 
the  relator,  refuse  to  meet  and  canvass  said  votes  cast  for 
judge  of  said  district  court,  alleging,  as  reason  for  such  re- 
fusal, that  no  authority  existed  for  holding  said  election 
for  said  judge  on  November  4,  1890,  nor  does  the  law  en- 
join upon  the  defendants  the  duty  of  canvassing  the  votes 
which  may  have  been  cast  at  said  election  for  the  office  of 
judge  of  the  district  court  of  said  district. 

X.  That  by  virtue  of  the  appointment  made  by  the  gov- 
ernor to  fill  the  vacancy  caused  by  the  resignation  of  Judge 
Norval,  Jerome  H.  Smith  now  holds  said  office  and  fills 
the  same,  and  by  virtue  of  that  appointment  alone. 

XI.  That  as  early  as  July,  1890,  the  incumbent,  Jerome 
H.  Smith,  was  duly  nominated  by  the  republican  conven- 
tion as  a  candidate  forjudge  of  said  Sixth  judicial  district, 
to  be  filled  at  said  election ;  and  in  August,  1890,  the  relator 
was  duly  nominated  by  the*  peoples'  independent  convention, 
and  afterwards  in  October  said  nomination  was  ratified  by 
the  democratic  party ;  that  each  of  said  nominations  was 
made  by  conventions  of  delegates  and  was  published  and 
made  known  throughout  the  Sixth  judicial  district. 

XII.  That  the  next  election  by  the  people  of  the  state 
subsequent  to  the  said  vacancy  in  the  office  of  judge  of  the 
Sixth  judicial  district,  produced  by  the  resignation  of  Judge 
Norval,  occurred  on   November  4,  1890,  and  which  was  a 
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general  election,  at  which  the  relator  and  Jerome  H.  Smith 
were  rival  candidates  for  election  to  the  ofiBoe  of  judge  of 
the  Sixth  judicial  district  for  the  unexpired  term  of  Judge 
Norval,  who  had  resigned. 

XIII.  That  at  said  general  election  the  total  number  of 
votes  cast  for  the  office  of  judge  of  the  Sixth  judicial  dis- 
trict was  12,455,  of  which  the  relator  received  7,6 12* 
and  the  said  Jerome  H.  Smith  received  4,841,  and  other 
candidates  received  2;  not  voting  for  either,  279.  That 
the  votes  so  cast  as  aforesaid  were  in  the  manner  required 
by  law  counted,  canvassed,  certified,  and  transmitted  by  the 
several  county  clerks  to  the  secretary  of  state,  by  whom  the 
same  were  received  before  the  24th  day  of  November,  1890. 

XIV.  That  the  relator  is  an  elector  and  voter  in  said 
judicial  district  and  is  eligible  to  the  office  of  district  judge. 

XV.  That  both  the  relator  and  the  incumbent  had  at 
all  times  actual  knowledge  of  said  omission  in  said  proc- 
lamation of  the  governor,  and  of  the  failure  to  call  for  an 
election  of  judge  of  said  district,  and  the  incumbent,  dur- 
ing all  the  times  mentioned  herein,  denied  all  authority  for 
holding  any  election  for  said  office  of  judge,  and  at  all 
times  insisted  and  claimed  that  any  election  for  said  office 
held  on  November  4,  1890,  was  absolutely  null  and  void, 
and  notwithstanding  these  facts  the  incumbent  still  contin- 
ued to  be  a  candidate  for  said  office. 

The  attorney  general  with  counsel  appeared  for  the  de- 
fendants, and  answering  denied  each  and  every  allegation 
of  the  relator. 

The  respondents  in  the  brief  of  counsel  say  that  while 
they  present  the  point  questioning  the  right  of  this  court 
to  issue  a  writ  of  mandamus  against  the  chief  executive 
officer  of  the  state  in  any  case,  they  are  not  disposed  to 
urge  it,  and  only  present  it  in  view  of  the  public  interest 
and  a  desire  to  have  all  questions  raised  by  the  proceedings 
passed  upon. 

Section  53  of  the  election  law  of  1879  provides  that 
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"The  votes  cast  for  presidential  electors,  judges  of  the  su- 
preme and  district  courts,  and  regents  of  the  university, 
shall  be  canvassed  by  a  board  of  state  canvassers,  consist- 
ing of  the  governor,  secretary  of  state,  auditor  of  public 
accounts,  treasurer,  and  attorney  general,  and  a  copy  of  the 
abstracts  of  votes  cast  for  such  officers  shall  be  made  by 
the  county  clerks,  sealed  up,  directed  to  the  secretary  of 
state." 

Sections  54  and  55  provide,  first,  that  if  the  abstracts 
from  any  county  are  not  received  at  the  office  of  the  secre- 
tary of  state  by  the  second  Monday  after  the  day  of  elec- 
tion, the  secretary  is  authorized  to  send  a  messenger  to  the 
clerk  of  such  county,  who  shall  furnish  sucli  messenger 
with  the  abstracts  or  with  a  copy  of  them ;  second,  that 
the  abstracts  of  votes  to  be  canvassed  by  the  board  of  state 
canvassers  shall  be  kept  in  the  office  of  the  secretary  of 
state,  and  shall  only  be  opened  in  the  presence  of  such 
board  at  the  time  provided  in  section  56,  on  the  third 
Monday  after  the  election ;  and  in  case  all  of  said  returns 
shall  not  have  then  been  received  at  the  office  of  the  secre- 
tary of  state,  the  board  may  adjourn  from  day  to  day  until 
the  same  shall  have  been  received,  not  exceeding  five  days. 

Section  57  provides  that  they  shall  make  an  abstract 
stating  the  number  of  ballots  cast  for  each  office,  the  names 
of  all  the  persons  voted  for,  for  what  office  they  respect- 
ively received  the  votes,  and  the  number  of  votes  each  re- 
c  »ived,  in  words  at  length,  and  stating  whom  they  declared 
to  be  elected  to  the  office,  which  abstract  shall  be  signed  by 
the  canvassers  in  their  official  capacity,  and  as  state  can- 
vassers, and  have  the  seal  of  the  state  affixed,  but  should 
any  two  or  more  i)€rsons  be  returned  with  an  equal  and 
the  highest  vote,  the  board  shall  decide  by  lot  which  of 
said  persons  is  elected. 

This  duty,  as  appears  by  the  stipulation  of  facts,  the 
officers  composing  said  board  refused  to  do,  or  to  meet  for 
that  purpose.     The  power  and  duty  of  this  court  is  not 
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questioned  to  compel  by  mandamtia  the  several  officers 
other  than  the  governor  composing  said  board  to  meet  and 
perform  this  duty  if  it  shall  appear  that  a  vacancy  existed 
in  the  office  of  district  judge  for  the  Sixth  district  to  be 
filled  at  the  general  election  of  1890,  and  that  the  relator 
was  elected  thereto  with  all  legal  forms  and  conditions  re- 
quired. 

Mr.  High^  in  his  work  on  Extraordinary  Legal  Remedies, 
cited  by  counsel  for  respondents,  at  section  118  says :  ^^And 
while,  as  to  purely  executive  or  political  functions  devolv- 
ing upon  the  chief  executive  officer  of  a  state,  and  as  to 
duties  necessarily  involving  the  exercise  of  official  judg- 
ment and  discretion,  the  doctrine  may  be  regarded  as  on- 
controverted  that  mandamus  will  not  lie,  yet  as  to  duties 
of  a  ministerial  nature  and  involving  no  element  of  dis- 
cretion, which  have  been  imposed  by  law  upon  the  gov- 
ernor of  a  state,  the  authorities  are  exceedingly  conflicting 
and  indeed  utterly  irreconcilable." 

Afler  further  and  somewhat  extended  discussion,  the  au- 
thor reaches  the  conclusion  that  the  great  weight  of  au- 
thority is  opposed  to  the  exercise  by  the  courts  of  the 
power  to  control  the  action  of  the  executive  in  cases  falling 
within  the  latter  branch  of  the  question,  and  says  that 
such  may  be  taken  as  the  established  doctrine  upon  this 
subject,  and  proceeds  to  cite  adjudicated  cases  from  seven 
states,  those  of  Ohio,  Alabama,  California,  Maryland, 
North  Carolina,  Indiana,  and  Montana  on  the  one  hand, 
and  Arkansas,  Georgia,  Illinois,  Louisiana,  Missouri, 
Michigan,  Maine,  Minnesota,  New  Jersey,  Rhode  Island, 
Florida,  and  Tennessee  upon  the  other.  A  careful  reading 
of  the  cases  cited  leads  me 40  the  conclusion  that  while  the 
author  is  supported  by  the  number  of  states,  his  opinion 
is  not  sustained  by  the  weight  of  argument,  but  that  the 
cases  on  the  other  side  more  clearly  support  the  opinion  of 
Judge  Maxwell,  from  his  consideration  of  the  same  au- 
tiiorities  in  his  work  on  Pleading  and  Practice,  (1889  Ed.), 
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p.  735,  from  which  I  quote:  "There  is  a  conflict  io  the  au- 
thorities as  to  the  right  of  a  court  to  grant  a  mandamiLs 
against  the  governor  of  a  state  to  compel  the  performance 
of  a  merely  ministerial  duty.  That  the  courts  have  jur- 
isdiction in  such  cases  there  seems  to  be  no  doubt.  In  a 
free  government  no  officer  is  above  the  law,  and  should  not 
be  permitted  to  disregard  it  with  impunity.  No  good  rea- 
son can  be  given  why  a  governor,  whose  duty  it  is  to  see 
that  the  laws  are  executed,  should  himself  be  permitted  to 
set  them  at  defiance.'' 

From  the  stipulation  of  facts  and  the  all^ations  of  the 
petition  it  appears  that  at  a  general  election  in  1887,  T.  L. 
Nerval  was  elected  district  judge  for  the  Sixth  judicial 
district,  for  the  regular  term  commencing  January,  1888, 
and  terminating  in  January,  1892;  that  on  December  12, 
1889,  T.  L.  Nerval  resigned  said  office,  and  the  incum- 
bent, Jerome  H.  Smith,  was  duly  appointed  by  the  gov- 
ernor to  fill  such  vacancy;  that  at  the  general  election, 
November  4,  1890,  the  relator  and  the  incumbent  were 
opposing  candidates  in  said  district  for  said  office,  and  that 
the  relator,  out  of  a  total  vote  of  12,734,  received  7,612, 
and  the  incumbent  4,841  votes,  and  that  the  relator  was 
eligible  to  the  office.  Also,  that  the  several  county  clerks 
of  the  respective  counties  of  the  district,  prior  to  Novem- 
ber 26,  1890,  certified  to  the  secretary  of  state  the  votes 
cast  at  said  election  for  said  office. 

In  addition  to  the  question  stated  above,  as  raised  but 
not  insisted  upon,  the  respondents  present  two  other  ques- 
tions: 1,  That  the  election  of  1890  was  not  an  election  at 
which  it  was  competent  to  elect  a  judge  for  said  district, 
but  that  the  incumbent,  Jerome*  H.  Smith,  was  entitled  to 
hold  the  office  by  virtue  of  his  appointment  until  the  an- 
nual election  of  1891,  at  which  the  successor  of  Judge 
Xorval  would  have  been  elected  had  he  not  resigned. 
This  objection  is  sufficiently  settled  by  the  provisions  of 
the  four  sections  of  the  statute  already  cited  when  con- 
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strued  together,  the  first  providiug  that  "the  general  elec- 
tion of  this  state  shall  he  held  on  Tuesday  succeeding  the 
first  Monday  of  November  of  each  year."  Section  103 
provides  that  vacancies  shall  be  filled  in  the  following 
manner :  "  The  office  of  the  reporter  of  the  supreme  court, 
by  the  supreme  court,"  and  *'in  all  other  state  and  judicial 
district  officers,  by  the  governor."  Section  105  provides 
that  appointments  under  the  provisions  of  this  chapter 
shall  be  in  writing  and  continue  until  the  next  election  at 
which  the  vacancy  can  be  filled,  and  section  107  provides 
that  vacancies  occurring  in  any  state,  judicial  district, 
county,  precinct,  township,  or  any  public  elective  office 
thirty  days  prior  to  any  general  election  shall  be  filled 
thereat. 

From  these  provisions  it  is  clear  that  Judge  Nerval, 
the  incumbent  at  the  regular  election  for  a  full  term  of 
the  office  of  district  judge  for  the  Sixth  district,  having 
resigned  the  office  more  than  two  years  before  the  ex- 
piration of  the  term  for  which  he  was  elected,  it  was  com- 
petent for  the  governor  to  make  an  appointment  to  fill  the 
vacancy  for  the  time  being;  and  the  resignation  having 
caused  a  vacancy  more  than  thirty  days  before  the  general 
election  of  1890,  and  that  being  the  first  general  election 
occurring  after  the  vacancy,  it  was  to  be  filled  within  the 
plain  provisions  of  sections  105  and  107  of  the  election 
law,  at  the  first  general  election,  and  that  the  person  so 
elected  is  the  successor  of  Jerome  H.  Smith,  and,  upon  his 
qualifying  under  such  election,  the  term  of  office  of  Jerome 
H.  Smith  under  his  appointment  by  the  governor  will 
expire.  This  is  deemed  to  be  a  sufficient  answer  to  the 
proposition  by  Counsel  that  there  was  no  authority  under 
the  constitution  and  laws  of  this  state  for  the  election  of  a 
judge  of  the  Sixth  judicial  district  at  the  general  election 
of  November  4,  1 890. 

Before  entering  upon  the  examination  of  the  third  prop- 
osition^ the  second  in  the  brief  of  counsel,  I  will  call  at- 
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tention  to  the  fact  that  the  elections  provided  for  and  reg- 
ulated by  the  act;  part  of  which  we  have  considered,  and 
which  constitutes  a  part  of  chapter  26  of  the  current  com- 
pilation,  was  originally  passed  in  two  divisions;  the  first, 
of  general  elections,  containing  all  the  sections  cited,  and 
the  second  providing  for  special  elections.  Such  elections, 
under  the  provisions  of  the  act,  can  only  be  held  to  fill 
vacancies  occurring  in  the  oflSce  of  representative  in  con- 
gress or  members  of  the  state  legislature,  and  where  the 
body  in  which  such  vacancy  exists  will  convene  prior  to 
the  ne:(t  general  election,  in  which  case  it  is  made  tlie  duty 
of  the  governor  to  order  a  special  election  to  fill  such  va- 
cancy at  the  earliest  practicable  time,  and  ten  days'  notice 
shall  be  given.  It  is  thus  apparent  that  special  elections 
are  wholly  eliminated  from  consideration  in  the  case  before 
us. 

The  remaining  question,  and  that  most  relied  upon  by 
respondents,  is  presented  in  the  brief  as  follows:  "If  con- 
stitutional and  statutory  authority  existed  for  the  election 
of  such  judge  on  that  day — the  general  election  of  1890 — 
in  a  proper  case,  yet  the  same  could  not  be  legally  had 
without  a  proclamation  by  the  governor." 

We  have  already  considered  that  by  a  provision  of  stat- 
ute the  vacancy  in  the  office  of  district  judge,  occurring 
upon  the  resignation  of  Judge  Norval  in  1889,  and  tempo- 
rarily filled  by  the  appointment  of  Jerome  H.  Smith,  was 
to  be  permanenly  filled  by  election  at  the  next  general 
election  occurring  thirty  days  or  more  thereafter,  which 
general  election  was  held  on  November  4,  1890,  and  at 
which  the  relator  claims  to  have  been  duly  elected. 

Section  11  of  the  general  law  provides  that  thirty  days 
prior  to  any  election  at  which  any  state  officer  is  to  be 
elected  the  governor  shall  issue  his  proclamation  designat- 
ing all  the  offices  to  be  filled,  by  the  votes  of  all  the 
electors  of  the  state,  or  by  those  of  any  congressional,  leg- 
islative, or  judicial  district,  and  transmit  a  copy  by  mail 
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10  the  county  clerks  of  each  couuty,  and  sections  12  and 
13  provide  that  at  least  twenty  days  previous  to  any 
election,  the  county  clerk  shall  make  out  and  deliver  to 
one  of  the  officers  therein  uamed,  depending  upon  the 
system  of  organization,  whether  township  or  county  pre- 
vailing, certain  notices  of  election  to  be  held,  after  the 
statutory  form,  and  it  is  made  the  duty  of  such  officers 
respectively  to  post  the  same  of  the  number  and  at  the 
places  designated  by  statute. 

It  will  be  seen  from  an  examination  of  the  three  sec- 
tions last  referred  to,  that  section  11  is  isolated  and  separate 
from  the  other  two.  The  duties  of  the  county  clerk  are 
not  made  to  depend  upon  any  provision  of  section  11,  or 
upon  the  action  or  non-action  of  the  governor  under  its 
provisions,  and  no  other  part  of  the  election  law  inter- 
feres to  shed  any  additional  light  on  the  construction  of 
section  11.  Undoubtedly  it  was  the  duty  of  the  governor 
to  issue  his  proclamation  thirty  days  prior  to  the  election, 
and  to  have  designated  therein  all  the  offices  to  be  fiUcil 
at  the  election,  and  to  transmit  copies  to  the  county  clerks; 
and  it  is  agreed  by  the  stipulation  in  this  case  that, 
from  oversight  and  inadvertence,  he  failed  to  perform  this 
duty  in  this  instance  in  regard  to  the  office  of  district 
judge;  but  this  oversight  and  inadvertence  worked  no  sus- 
pension of  the  law,  nor,  had  he  failed  to  issue  his  proc- 
lamation, inasmuch  as  the  duties  of  the  county  clerks  were 
by  no  means  dependent  on  the  discliarge  of  those  of  the 
governor,  would  the  statute  making  it  the  primary  duty 
of  the  clerks  to  issue  the  notices  of  election  have  been 
disregarded,  but  the  notices  would  nevertheless  been  duly 
given  to  the  public  and  would  have  fulfilled  their  object. 

By  reference  to  the  stipulation  it  is  seen  that  the  county 
clerks  were  neither  in  theory  or  form  dependent  on  the 
governor  for  knowledge  of  the  fact  that  the  appointment 
of  Judge  Smith  was  a  temporary  one,  to  terminate  upon 
the  election  of  a  successor  at  the  next  general  election,  and 
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his  due  qualification  for  the  office.  To  give  this  informa- 
tion to  the  clerks  and  to  the  public  was  the  only  possible 
utility  of  the  governor's  proclamation^  and  as  the  informa- 
tion was  common  and  notorious  to  both  the  county  clerks 
and  the  public,  the  absence  of  it  by  proclamation  worked 
no  disability  on  either  hand. 

It  would  not  be  seriously  contended  that  the  election  of 
the  successors  to  the  governor  and  the  other  state  officers, 
at  the  general  election,  is  constitutionally  dependent  on  tha 
proclamation  of  the  governor;  and  why?  For  the  reason 
that  such  election  was  provided  for  by  law  at  a  general 
election. 

We  have  already  shown  that  the  election  of  a  district 
judge  to  fill  the  vacancy  of  the  resignation  of  Judge  Nerval 
was  equally  provided  for  by  law,  and  that  the  general 
election  of  the  year  1890  was  appointed  by  the  statute  as 
the  time  when  the  same  should  be  had;  but  it  is  contended 
for  and  admitted  that  the  election  for  governor  and  other 
state  officers  occurs  every  two  years  at  the  general  election 
held  in  the  even  number  of  years,  while  the  election  of  a 
judge  to  fill  a  vacancy  only  occurs  upon  contingencies. 
While  this  is  true,  and  the  provision  of  statute  requiring 
the  governor  to  issue  his  proclamation  a  certain  length  of 
time  preceding  an  election  at  which  a  state  officer  is  to  be 
elected  is  one  of  convenience  for  the  purpose  of  calling  at- 
tention to  the  contingency,  yet  it  is  not  believed  that  it 
touches  the  foundation  of  the  right  and  power  of  the  peo- 
ple, under  the  statute,  to  fill  such  vacancy  at  the  general 
election  designated  by  law.  Whether  the  people  have  exe- 
cuted their  right  doubtless  may,  in  some  instances,  depend 
upon  the  fact  of  their  having  actual  notice  of  the  existence 
of  a  vacancy. 

Respondents  rely  chiefly  upon  the  authority  of  the  case 
of  McKune  v.  WeUer,  11  Cal.,  49,  which  in  many  of  its 
features  is  analogous  to  the  case  at  bar,  but  in  point  of  im- 
portant facts  is  distinguishable  from  it.     Without  going 
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out  of  the  facts  of  the  case,  it  appears  that  by  statute  it  was 
the  duty  of  the  governor  of  California  to  issue  his  proc- 
lamation the  same  length  of  time  before  each  general  elec- 
tion provided  by  our  own  statute,  cited,  designating  the 
offices  to  be  filled  at  such  election,  and  the  transmittal  of  a 
copy  to  the  boards  of  supervisors  of  each  county  of  the 
state;  and  by  the  same  statute  it  was  made  the  duty  of  the 
board  of  supervisors  to  give  at  least  ten  days'  notice  by 
])08ting  at  each  place  of  holding  election  in  the  proper 
county  a  copy  of  such  proclamation,  and  to  insert  the  same 
in  some  newspaper  published  in  the  county,  if  any.  The 
provisions  of  the  statute  of  that  state,  requiring  vacancies 
in  the  office  of  district  judge  to  be  temporarily  filled  by 
appointment  by  the  governor  and  permanently  by  election, 
were  substantially  like  those  of  our  own  statute,  and  the 
facts  upon  which  the  relator,  McKune,  claimed  to  have 
been  elected  to  fill  the  vacancy  occasioned  by  the  resigna- 
tion of  Munson  were  substantially  the  same  as  those  upon 
which  the  present  relator  claims  the  office.  The  argument 
and  opinion  of  a  majority  of  the  court  mainly  turned  upon 
the  question  whether  the  provisions  of  the  statute,  requir- 
ing the  proclamation  of  the  governor  and  the  notice  by 
the  supervisors,  were  mandatory  or  directory  merely ;  that 
court  holding  that  the  California  statute  was  mandatory. 
The  opinion  is  lengthy,  discursive,  and  involved  in  para- 
dox. The  distinguishing  contrast  between  the  two  cases 
is  in  the  provision  r^ulating  the  notice  of  election.  The 
California  law  imposes  no  original  duty  upon  the  board  of 
supervisors,  nor  upon  any  other  county  authority  to  issue 
notices  of  election,  but  provides  that  the  board  of  super- 
visors shall  give  at  least  ten  days'  notice  by  posting,  or 
causing  to  be  posted,  at  each  place  of  holding  elections  in 
the  county,  a  copy  of  the  proclamation,  and  insert  the  same 
in  some  newspaper  published  in  the  county,  if  any.  It 
therefore  was  held  in  California  that,  there  having  been  no 
proclamation  by  the  governor,  there  was  no  notice  of  the 
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election  of  *lie  officer.  In  the  cas6  the  principal  eflTort  of 
the  writer  of  the  opinion  seems  to  have  been  to  separate  it 
and  distinguish  it  from  that  of  The  People  v.  Cowles,  13 
N.  Y.,  350,  in  which  it  was  held  that: 

"Where  the  office  of  a  justice  of  the  supreme  court  be- 
comes vacant  before  the  expiration  of  his  term  of  office, 
the  vacancy  is  to  be  supplied  by  the  electors  of  the  judicial 
district  in  which  it  exists,  at  the  next  general  election  of 
judges,  although  the  vacancy  occur  at  so  late  a  day  that  no 
notice  is  or  can  be  given  by  the  secretary  of  state  or  other 
officer,  pursuant  to  the  statute,  that  a  justice  is  to  be  elected 
at  such  election  to  fill  the  vacancy. 

"Accordingly,  where  the  incumbent,  whose  term  of  office 
would  not  have  expired  for  several  years,  died  on  the 
twenty-third  day  of  October,  and  the  electors  of  the  dis- 
trict at  the  general  election  of  judges  on  the  ensuing  sixth 
of  November  elected  a  person  to  fill  the  vacancy ;  held, 
that  the  election  was  valid  notwithstanding  no  notice  was 
given  by  the  secretary  of  state  that  a  justice  was  to  be 
elected  to  fill  the  vacancy  at  the  election/' 

The  question  upon  which  both  the  California  and  New 
York  cases  depend  is  that  of  notice  to  the  electors.  Under 
the  California  statute  it  is  shown  that  there  could  be  no 
legal  notice  without  the  proclamation,  the  notice  provided 
being  a  copy  of  it,  while  under  our  statute  the  notice  of 
election  is  the  subject  and  creature  of  the  statute  and  is  in- 
dependent of  any  action  of  the  chief  executive,  either  by 
proclamation  or  otherwise. 

It  may  be  further  stated,  as  the  general  and  accepted 
rule  of  this  court,  that  neither  a  general  or  special  election 
held  at  the  time  and  place  provided  by  law,  and  where  the 
election  has  been  general,  depends  upon  notice  for  its 
validity. 

The  case  of  ^;aie  v»  SIcirviTig^  19  Neb.,  497,  arose  from 
a  disputed  election  to  fill  a  vacancy  in  the  office  of  county 
commissioner  of  Holt  county.     From  the  opinion  of  Judge 
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Maxwell,  after  citing  section  107,  chap.  26,  t^upra,  it  , 
being  conceded  there  was  no  notice  of  the  election  given, 
the  opinion  proceeds : 

'*As  from  the  agreed  statement  of  facts,  it  appears  that 
the  defendant  removed  from  the  Second  district  in  March, 
1886;  being  more  than  thirty  days  prior  to  the  election, 
it  was  the  right  and  duty  of  the  electors  of  said  county  to 
fill  the  vacancy  at  said  election,  and  the  exercise  of  this 
right  does  not  depend  upon  the  notice,  or  want  of  it,  of 
the  county  clerk.  In  deciding  this,  however,  we  do  not 
intend  to  go  beyond  the  facts  in  this  case.  Here  it  seems 
to  have  been  generally  understood  by  the  electors  of  the 
county  that  a  vacancy  existed,  and  they  sought  to  fill  said 
vacancy,  nearly  all  those  voting  at  that  election  casting 
their  ballots  for  one  of  the  candidates  named. 

''This,  we  think,  was  sufficient  to  show  that  the  election 
was  general  and  participated  in  by  alt  the  electors  who 
desired  to  vote  upon  that  question.  What  the  rule  might 
*be  had  but  a  small  percentage  of  the  voters  participated 
in  the  election  is  not  before  the  court." 

In  the  case  of  Ellis  i\  Karly  7  Neb.,  381,  which  was  a 
contest  for  the  relocation  of  the  county  seat  of  Saline 
county,  under  the  law  in  force  in  1878,  which  provided 
that  notice  of  the  time  and  places  of  holding  elections  for 
such  removals  shall  be  given  in  the  same  manner  as  pro- 
vided by  law  for  general  elections  for  county  purposes* 
that  at  least  thirty  days  previous  to  the  election  notice 
thereof  should  be  given  by  posting  up  three  written  or 
printed  notices  in  each  election  precinct.  Judge  Lake  in 
the  opinion  says : 

''But,  notwithstanding  the  failure  to  give  the  full  statu- 
tory notice,  we  do  not  think  that  the  plaintiffs  are  in  a  sit- 
uation to  complain  for  the  want  of  it.  The  only  purpose 
which  the  notice  could  serve  was  that  the  question  to  \ye 
voted  upon  might  be  brought  to  the  attention  of  each 
elector,  and  an  opportunity  afforded  him  to  attend  the 
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election  and  express  his  opinion  concerning  it  through  the 
ballot-box/' 

There  are  other  cases  to  the  same  effect^  none  of  which^ 
however,  involve  the  question  of  proclamation  by  the  gov- 
ernor, but  are  confined  to  that  of  notice  as  such. 

In  the  supreme  court  of  Michigan  it  has  been  almost 
universally  held  that  statutory  provisions  for  the  conduct  of 
elections  are  directory  only,  excepting  they  be  of  a  char- 
acter that  a  failure  of  strict  compliance  would  prevent  or 
obstruct  the  free  and  complete  expression  of  the  public 
will,  or  satisfactory  evidence  to  that  effect.  I  quote  from 
the  syllabus  in  People  r.  Hartwell,  12  Mich.,  508:  "The 
statute  requiring  notice  to  be  given  [of  the  election  and  the 
vacancy]  is  directory  merely/'  This  was  followed  in  the 
case  of  People  v.  WethereU^  14  Mich.,  48;  see  also  People 
v.SackeU,  Id.,  320;  People  v.  Oicoit,  16  Id.,  283;  Peoph 
r.  £ate8, 11  Id.,  362;  People  v.  Higgins,  3  Id.,  233;  Secord 
V.  Foatch,  44  Id.,  89. 

The  same  rule  was  held  in  Wisconsin  in  iMtfring  v. 
Goetze,  22  Wis.,  363,  that  "An  election  to  fill  a  vacancy, 
however  created,  will  not  be  held  invalid  merely  because 
the  statutory  notice  was  not  given ;''  but  whether  it  should 
not  be  held  invalid  for  want  of  actual  notice  to  the  body 
of  voters  was  considered  but  not  ruled  upon. 

In  the  case  of  State,  ex  rel.  Peacock^  v.  Orvia,  20  Wis., 
235,  it  was  held :  "  In  case  of  the  death  of  a  sheriff,  the 
electors  take  notice  thereof,  and  of  the  provisions  of  the 
constitution  and  statutes  for  the  election  of  his  successor, 
and  although  it  is  the  duty  of  the  under  sheriff,  acting  as 
sheriff,  in  such  a  case,  to  order  and  give  notice  of  the 
election  of  sheriff,  as  required  by  sees.  14  and  15,  chap. 
7,  Rev.  Stats.,  yet  his  omitting  to  do  so  will  not  render 
void  an  election  of  such  officer  at  the  general  election  next 
following  the  creation  of  the  vacancy." 

Many  other  authorities  are  cited  by  counsel  for  the 
relator  from  the  courts  of  the  foregoing  and  other  states 
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not  deemed  necessary  to  reproduoe,  in  citation,  in  a  pro- 
longed opinion.  The  respondents  contend  that  ''neither 
the  constitution  nor  the  statute  fixed  the  election  of  1890 
as  being  the  proper  time  to  elect  any  officer  the  votes  for 
whom  it  was  their  duty  to  canvass.  Their  notice  had  not 
beon  officially  called  to  any  vacancy  or  any  election  respect- 
ing which  they  had  a  duty  to  perform.  How  can  it  be 
said^  they  argue,  that  it  was  clearly  their  duty  to  assemble 
and  count  the  votes  allied  to  have  been  cast  at  that  elec- 
tion?'^ 

We  have  shown  that  the  statute  does  fix  the  general 
election  of  1890  as  that  for  permanently  filling  any  vacancy 
occurring  in  the  office  of  district  judge  at  any  time  not 
thirty  days  before  the  general  election  of  1889,  and  we 
have  seen  that  Judge  NorvaPs  resignation  of  December  12, 
1889,  created  the  vacancy. 

It  is  such  a  matter  of  history  that  the  court  will  take 
judicial  notice  of  the  fact  that  such  resignation  was  made 
to  the  incumbent  of  the  executive  office,  and  that  on  the 
day  last  mentioned  the  principal  respondent  as  governor 
appointed  Jerome  H.  Smitk  to  temporarily  fill  the  office 
made  vacant,  and  that  in  the  regular  course  of  executive 
duties  such  appointment  was  certified  as  official  by  another 
of  the  respondents  as  secretary  of  state.  These  officers  at 
least  will  be  presumed  to  have  known,  and  still  to  know, 
that  the  judge  thus  appointed  would  hold  his  office  only 
until  the  next  general  election  occurring  more  than  thirty 
days  after  the  date  thereof,  which  was  the  general  election 
of  1890. 

Furthermore  it  appears  that  the  returns  of  the  election 
under  which  the  relator  claims  were  duly  made  out,  certi- 
fied, and  forwarded  to  the  secretary  of  state  within  the  time 
provided  by  law,  and  were  at  the  date  of  this  application 
deposited  in  his  office  as  a  part  of  the  public  records  of  the 
state. 

Upon  these  premises  it  will  be  held  that  it  was  the  duty 
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of  the  respondents  as  the  board  of  state  canvassers  to  have 
met  at  the  office  of  the  secretary  of  state  on  the  third  Mon- 
day after  the  general  election  of  1890,  which  was  held  on 
Ifovember  4,  last,  and  to  have  then  and  there  made  an  ab- 
stract of  the  number  of  ballots  cast  for  the  office  of  district 
judge  of  the  Sixth  judicial  district,  the  names  of  all  persons 
voted  for  for  that  office,  the  number  of  votes  each  received 
therefor,  and  stating  whom  they  declared  to  be  elected,  affix- 
ing their  names  and  official  capacities  as  a  state  board  of 
canvassers  thereto ;  and  it  appearing  that  such  official  duty 
has  not  been  performed  by  the  respondents,  a  peremptory 
writ  of  mandamus  will  issue  as  prayed  for  by  the  relator. 

Wbit  awarded. 
The  other  judges  concur. 


31    103| 

Gale  Sulky  Harrow  Co.  v.  E.  G.  Lattghlin.         m  enl 

[Filed  Januabt  2, 1891.] 

Bes  Guested :  The  Declabations  of  an  Agent  made  after  the 
transaction  to  which  they  relate  is  ftilly  completed  and  ended 
are  not  competent  to  he  giyen  in  evidence  ae  a  part  of  the/v« 

Error  to  the  district  court  for  Cass  county.     Tried 
below  before  Appelget,  J. 

C.  A.  Woosley,  and  Byron  Clark,  for  plaintiff  in  error. 
'    Clark  &  Bai^y  and  Alien  Beeaon,  contra. 
Core,  Ch.  J. 

•  ■ 

The  plaintiff  in  error  is  a  corporation  organized  under 
the  laws  of  the  state  of  Michigan^  and  on  June  22,  1887| 
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brought  its  action  against  the  defendant,  in  the  district 
court  of  Cass  county,  allying  that,  for  a  valuable  consid- 
eration he  executed  and  delivered  to  the  plaintiff  his  prom- 
issory note  as  follows : 

"|65.      Cass  Co.,  State  op  Nebraska,  July  7, 1886. 

"  On  or  before  the  first  day  of  January,  1887,  I  promise 
to  pay  Qale  Sulky  Harrow  Manufia,cturing  Company  or 
order,  sixty-five  dollars  at  National  Bank  of  Ashland, 
Nebraska.  Vahie  received.  If  paid  at  maturity,  interest 
7  per  cent  at  from  April  1, 1886 ;  but  if  not  paid  when  due, 
interest  at  7  per  cent  per  annum  from  date  until  paid. 

^'No  promise  or  contract  outside  of  this  note  will  be 
recognized.  E.  G.  Lauohlin." 

Indorsed:  ''July  8,  1885,  dinner  and  feed,  75  cents.'^ 

And  no  other  payments  or  credits  made  thereon,  and 
that  there  is  due  the  principal  sum  with  interest  from  July 
7,  1885,  the  payment  of  which  by  defendant  lias  been  de- 
manded and  refused. 

The  answer  of  the  defendant  admitted  the  execution  of 
the  note,  and  set  up  that  it  was  given  to  the  plaintiff's 
agent,  one  Pratt,  for  a  combined  farm  machine,  called  the 
Gale  sulky  harrow,  which  the  agent  warranted  to  be  a  first- 
class  implement,  complete  in  all  its  details,  and  that  it 
would  accomplish  satisfactory  work  under  all  circum- 
stances, and  was  especially  adapted  to  the  cultivation  of 
corn  on  foul  land,  cornstalks  and  weeds  being  no  obstruc- 
tion to  the  successful  work  of  the  implement,  and  agreed 
then  and  there  with  defendant  that  any  deviation  therefrom 
would  invalidate  the  sale,  or  if  it  failed  to  give  perfect  sat- 
isfaction, the  agent  would  deliver  up  the  note  and  take 
away  the  implement;  and  thereby  the  plaintiff  obtained 
and  holds  the  note  through  false  and  fraudulent  represen- 
tations, the  defendant  alleging  that  the  sulky  harrow,  or 
agricultural  implement,  for  which  the  note  was  given, 
would  not,  and  never  did,  perform  the  work  said  agent 


Vol.  31]       SEPTEMBER  TERM,  1890.  106 


Qale  Sulky  Harrow  Co.  t.  lAoghUn. 


represented  it  would,  though  defendant  used  his  best  efforts 
to  make  it  work  satisfactorily  and  answer  the  purposes  war- 
ranted ;  and  that  it  was  wholly  worthless  and  unfit  as  an 
agricultural  implement  for  such  purposes. 

That  as  soon  as  defendant  had  thoroughly  tried  the  sulky 
harrow^  and  found  it  to  be  worthless,  he  at  once  informed 
the  agent  Pratt  and  demanded  the  return  of  the  note,  and 
requested  him  to  take  the  implement  away,  which  he  re- 
fused to  do.  Judgment  was  asked  for  the  return  of  the 
note,  and  for  costs. 

The  plaintiff's  reply  denied  the  allegations  of  warranty 
set  up  in  the  answer,  and  alleged  that  the  Gale  sulky  har- 
row was  sold  on  its  merits,  or  on  trial  in  the  field,  and 
due  notice  given  to  defendant  in  the  \wrds  of  the  note 
that  *^  no  promise  or  contract  outside  of  this  note  will  be 
recc^nized,"  and  further  that  the  agent  had  no  authority  to 
make  any  warranty  or  representation  in  regard  to  the  work 
the  implement  would  perform. 

On  April  24,  1888,  there  was  a  trial  to  a  jury,  which 
found  for  the  defendant  The  plaintiff's  motion  for  a  new 
trial  was  overruled  and  judgment  entered  thereon,  to  which 
the  plaintiff  duly  excepted,  and  assigns  the  following 
errors : 

L  The  verdict  is  against  the  evidence  and  is  contrary  to 
law. 

II.  It  is  contrary  to  the  instructions  to  the  jury  given 
at  the  plaintiff's  request. 

III.  The  court  erred  in  refusing  to  give  the  3,  4,  6,  7, 
and  8  instructions  requested  by  plaintiff. 

IV.  In  giving  the  1,  2,  3,  4,  and  5  instructions  of  its 
own  motion. 

V.  In  giving  the  1, 2,  3,  4,  and  6  instructions  requested 
by  defendant. 

VI.  In  admitting  the  evidence  of  defendant  against  the 
objections  of  plaintiff  because  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
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VII.  In  excluding  evidence  offered  by  plaintiff,  and  ez- 
rcptions  taken. 

VIII.  In  admitting  evidence  for  the  defense  against  ob- 
jections of  the  plaintiff,  and  exceptions  taken,  and  for 
erroi*s  of  law  on  the  trial. 

IX.  The  answer  does  not  state  facts  to  support  a  verdict 
Whatever  errors  may  be  considered  to  have  occurred  at 

the  trial  to  which  the  first  seven  assignments  of  the  plaint- 
iff are  pertinent,  it  does  not  seem  necessary  to  inquire  in 
view  of  the  eighth  error  that  hearsay  testimony  of  third 
parties,  going  to  the  res  gestoB  of  the  issue,  was  improperly 
admitted  at  the  trial. 

From  the  record  it  appears  that  a  witness  sworn  and  ex- 
amined on  behalf  of  the  defendant  was  asked : 

Q.  State  to  the  jury  if  you  ever  had  any  conversation 
with  Mr.  Pratt,  the  agent,  in  regard  to  giving  back  the 
note  in  controversy  to  the  defendant,  and  taking  back  the 
machine? 

A.  Yes,  sir,  I  had.  It  was  on  Saturday,  July  9,  1885. 
I  was  called  down  to  Ashland,  and  Mr.  Pratt  met  me  there 
in  front  of  the  hotel  and  said :  "  Do  you  know  this  man 
Laughlin,  and  what  kind  of  a  man  is  he  ?"  I  said,  "  I 
guess  he  was  all  right."  "  Well,"  he  said,  "  he  like  to  give 
us  fellows  a  whipping  down  here  to-day;  he  wanted  us  to 
give  back  his  note,  but  now  I  don't  know  whether  we  will 
give  it  back  at  all  or  not;  he  acted  a  fool  so,  I  don't  know 
whether  we  will  give  it  back  at  all  or  not." 

The  witness  further  testified  that  *'  this  conversation  was 
held  right  where  the  implements  were  in  front  of  the  Platte 
Valley  hotel  in  Ashland,"  and  in  reply  to  the  inquiry 
how  many  times  he  had  met  Mr.  Pratt  said  '^he  had  gone 
around  with  him  all  over  the  country."  To  this  evidence 
objection  was  made  as  to  its  admissibility,  and  the  motion 
to  strike  it  out  was  overruled  by  the  court,  and  exceptions 
were  taken.  So  far  as  this  hearsay  evidence  of  a  third 
l>arty  went  to  support  the  defense,  its  admission  was  error. 
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It  is  a  recognized  rale  that  the  admissions  of  an  agent 
made  at  the  time  of  the  particular  transaction  which  is  the 
subject  of  inquiry,  and  while  acting  within  the  scope  o!' 
his  authority,  may  be  given  in  evidence  against  his  prinei 
pal,  as  a  part  of  the  res  gestce.  But  it  is  equally  well  set- 
tled that  the  agent's  declarations  made  after  the  transaction 
18  fally  completed  and  ended,  as  in  this  instance,  are  not 
admissible.  The  conversation  of  the  witness  with  the 
agent  was  held  two  days  after  the  date  of  the  note  and  the 
oonclnsion  of  the  transaction,  and  was,  therefore,  clearly  in 
violation  of  the  rules  of  evidence.  {McCartny  v.  The  1%.- 
rUory  of  Nebraska,  1  Neb.,  123 ;  Nebradca  Oity  v.  Lamp- 
kin,  6  Id.,  32 ;  Clopper  v.  Poland,  12  Id.,  71 ;  Village  of 
Ponoav.  Crawford,  18  Id.,  657;  Williams  v.  Eikenberry, 
25  Id.,  726.)  For  this  reason  the  judgment  will  be  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  and  R£MA2n>ED. 

The  other  judges  concur. 


John  Fonnbb  v.  J.  H.  Smith.  ,  so  46i 

I  60    520 

[Filed  Januaby  2,  1891.]  ^  ^gj, 

31    107 

1.  Banks :  Chrcks:  Holdxb  Mat  Sub  fob  Refusal  to  Pay.    A  dao 

check  drawn  on  fnnds  in  a  bank  is  an  appropriation  of  the  \^  ^^ 
amonnt  of  the  check  in  favor  of  the  holder  thereof-^in  effect  an 
aflsignment  of  the  amonnt  of  the  check;  and  the  holder,  npon 
refoaal  of  the  hank  to  pay  the  same,  where  such  fnnds  have  not 
been  drawn  out  before  its  presentation,  may  bring  an  action 
thereon  in  his  own  name. 


:  SuBBOGinnoN.    There  is  an  implied  promise  on  the  part  of 

a  bank  when  receiving  deposits  to  pay  them  out  on  the  checks 
of  the  depositor  to  any  person  in  whose  favor  he  may  draw  the 
same,  and  the  check-holder  is  thns  subrogated  to  the  rights  of  the 
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depositor  in  so  mnch  of  the  deposits  as  the  check  may  call  for, 
which  canDot,  after  notice  to  the  hank,  he  withdrawn  bj  the 
drawer. 

Error  to  the  district  court  for  Hamilton  county.  Tried 
below  before  Norval,  J. 

0.  A.  Abbott,  and  J.  N.  Paul,  for  plaintiff  in  error, 
citedy  to  the  contention  that  the  (5heck-holder  could  not  sue 
the  bank  on  its  refusal  to  pay :  NaU.  Bank  v.  Millard,  10 
Wall.  [U.  S.],  152-68;  Bank  v.  Whitman,  94  U.  S.,  343; 
Hopkinaon  v.  Foraier,  L.  R.  19  Eq.,  74;  Caldwell  v.  Bank, 
26  U.  C.  C.  P.,  294 ;  Bellom  Falls  Bank  v.  Rutland,  etc.,  R. 
Oo.  Bank,  28  Vt.,  470;  Carr  v.  Natl.  Security  Bank,  107 
Mass.^  45;  Case  v,  Henderson,  23  La.  Ann.,  49;  .^Sna 
Natl.  Bank  v.  Bank,  46  N.  Y.,  8& ;  Planters  Bank  v.  Mer- 
riU,  7  Heisk.  [Tenn.],  177;  Moses  v.  Bank,  34  Md.,  574. 

Fl.  J.  Hainer,  contra,  cited,  in  reply  to  the  contention : 
Roberts  v.  AusUh,  26  la.,  316 ;  Union  Natl.  Bank  v.  Bank, 
80  111.,  212;  Chicago  Marine  Ins.  Co.  v.  Stanford,  28  Id., 
168;  Brown  v.  Leckie,  43  Id.,  500;  Munn  r.  Burch,  25 
Id.,  35;  Vanbibber  v.  Bank,  14  La.  Ann.,  486;  Fogar- 
ties  V.  Bank,  12  Rich.  Law.  [S.  Car.],  518;  Byles,  Bills 
[Sharswood  Ed.],  96;  Lester  v.  Given,  8  Bush  [Ky.], 
361 ;  Morse,  Banking,  471;  2  Daniels,  Neg.  Inst,  sec.  1635 
et  seq.;  Pomeroy,  Remedies  [2d  Ed.],  sec.  164. 

Maxwell,  J. 

This  is  an  action  brought  by  J.  H.  Smith  against  John 
Fonner  et  al.,  lately  doing  business  under  the  style  of  The 
Bank  of  Phillips,  to  recover  the  sum  of  $495,  with  inter- 
est, on  a  check  drawn  by  one  of  the  members  of  the  firm 
of  John  Fonner  &  Co.,  who  were  owning  and  operating 
the  Bank  of  Phillips,  against  that  bank  in  favor  of  Sam- 
uel Spanogle,  another  member  of  the  same  firm ;  the  check 
purporting  to  have  been  drawii   by  Crane,  treasurer  of 
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the  Building  and  Loan  Association  of  Phillips.  The 
petition  allies  a  specific  promise  to  pay,  and  also  a  prom- 
ise by  the  trustee,  to  whom  the  aasetsof  the  Bank  of  Phil- 
lips had  been  conveyed  for  the  purposes  of  liquidation. 

It  is  clearly  shown  that  the  drawer  had  sufficient  funds 
in  the  bank  at  the  time  the  check  was  drawn  and  presented 
to  pay  said  check. 

In  the  trial  of  the  cause  the  court  below  found  the  is- 
sues in  favor  of  the  defendant  in  error  and  rendered  judg- 
ment accordingly. 

There  was  no  motion  for  a  new  trial,  and  the  question 
presented  to  this  court  is  one  of  law,  viz..  Is  a  check  drawn 
upon  an  existing  fund  in  a  bank  an  absolute  transfer  or 
appropriation  to  the  holder  of  the  amount  designated  in 
the  check,  then  in  the  hands  of  the  drawee? 

On  this  question  there  is  a  direct  conflict  in  the  authori- 
ties; and  in  number,  at  least,  the  weight  of  authority  seems 
to  be  against  the  proposition.  In  deciding  the  question, 
however,  we  desire  to  be  governed  by  such  rules  as  seem 
to  be  based  upon  sound  reason  and  calculated  to  promote 
justice. 

The  doctrine  upon  which  it  is  held  that  a  check  is  not 
the  appropriation  of  the  fund  against  which  it  is  drawn  is 
stated  by  Judge  Davis,  in  Bank  of  the  Republic  v.  Millwd, 
10  Wall.,  156,  as  follows:  "On  principle,  there  can  be  no 
foundation  for  an  action  on  the  part  of  the  holder,  unless 
there  is  a  privity  of  contract  between  him  and  the  bank. 
How  can  there  be  such  a  privity  when  the  bank  owes  no 
duty  and  is  under  no  obligation  to  the  holder?  The 
holder  takes  the  check  on  the  credit  of  the  drawer  in  the 
belief  that  he  has  funds  to  meet  it,  but  in  no  sense  can  the 
bank  be  said  to  be  connected  with  the  transaction.  If  it 
were  true  that  there  was  a  privity  of  contract  between  the 
banker  and  holder  when  the  check  was  given,  the  bank 
would  be  obliged  to  pay  the  check,  although  the  drawer, 
before  it  was  presented,  had  countermanded  it,  and  al- 
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though  other  checks  drawn  after  it  was  issued,  but  before 
payment  of  it  was  demanded,  had  exhausted  the  funds  of 
tha  depositor.  If  such  a  result  should  follow  the  giving 
of  checks,  it  is  easy  to  see  that  bankers  would  be  compelled 
to  abandon  altogether  the  business  of  keeping  deposit  ac- 
counts for  their  customers.  If,  then^  the  bank  did  not  con- 
tract with  the  holder  of  the  check  to  pay  it  at  the  time  it 
was  given,  how  can  it  be  said'that  it  owes  any  duty  to  the 
holder  until  the  check  is  presented  and  accepted.'^ 

This  is  the  strongest  presentation  of  the  objections  to  a 
check  being  an  appropriation  of  the  funds  of  the  drawer 
to  the  amount  of  the  check  to  which  our  attention  has  been 
called,  yet  the  fallacy  of  the  reasoning  can  readily  be 
bhowu.  The  principal  objection  of  Judge  Davis  is  the 
want  of  privity  between  the  holder  of  th^  check  and  the 
bank.  A  bank,  however,  receives  deposits  on  the  express 
or  implied  promise  to  pay  them  out  upon  the  checks  of 
tlie  depositor;  and  the  depositor  may  draw  his  checks  for 
small  or  large  amounts,  payable  to  his  creditors  or  those  to 
wliom  he  desires  to  pay  money,  and  the  bank  impliedly 
promises  to  pay  such  checks  by  whomsoever  presented,  the 
only  limitation  being  that  the  drawer  shall  not  exceed  the 
amount  of  his  deposits.  In  effect  the  debtor  says  to  his 
creditor:  ''I  have  deposited  my  money  for  safe  keeping  in 
a  certain  bank  and  I  will  give  you  a  check  thereon  for  the 
amount  due  you."  The  creditor  thereupon  accepts  the 
check  upon  the  implied  assurance  that  the  drawer  has  suf- 
ficent  funds  in  the  bank  to  pay  it.  Suppose  instead  of  the 
ordinary  form  of  the  clieck  to  "pay  A.  B.  or  bearer"  a 
specified  sum,  the  drawer  should  say  "  I  hereby  assign  to 
A.  B.  or  bearer"  a  like  portion  of  the  deposit  in  the  bank ; 
in  effect  there  would  be  no  difference  as  to  the  right  of  the 
holder  of  the  check  to  the  portion  of  the  fund  appro- 
priated by  the  drawer.  At  the  present  time  checks  are  in 
common  use  to  supersede  the  payment  of  money.  Many 
persons  pay  nearly  all  claims  th.^ugh  the  instrumentality 
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of  checks.  This  is  done  to  obviate  the  risk  incident  to 
carrying  large  sums  of  money  on  the  person,  or  for  want 
of  adequate  facilities  for  its  safe  keeping;  and  second,  as  a 
means  for  correcting  errors  which  may  have  occurred  in  the 
payment  of  claims,  as  a  check  when  paid  to  a  particular 
person  is  equivalent  to  a  receipt.  In  regard  to  the  alleged 
want  of  privity,  it  is  sufficient  to  say  that  the  holder  of  the 
check  is  subrogated  to  the  rights  of  the  drawer  in  the  fund 
drawn  upon,  and  therefore  to  that  extent  is  in  privity,  as 
assignee  of  the  drawer,  with  the  bank.  But  suppose  that 
there  is  no  privity  between  the  parties,  the  rule  is  now  well 
settled  that  a  party  may  sue  on  a  promise  made  on  suffi- 
cient consideration  for  his  use  and  benefit,  though  it  be 
made  to  another  and  not  to  himself.  {Cooper  v,  Foss, 
15  Neb.,  516;  Stewart  v,  Sndling,  Id.,  502;  Shamp  v. 
Meyer,  20  Id.,  223;  MUiani  v.  Tognini,  7  Pac.  Rep.,  279; 
Lawrenee  v.  Fox,  20  N.  Y.,  268 ;  Farley  t.  Cleveland,  4 
Cow.,  432;  Kingv.  Whitely,  10  Paige,  465;  Halsey  v. 
Meed,  9  Id.,  445;  CiLmherland  v.  Codrington,  3  Johns. 
Ch.,  254;  Merriman  v.  Moore,  90  Pa.  St.,  80;  Putney  v. 
Famham,  27  Wis.,  187.) 

We  have  no  doubt,  therefore,  that  the  holder  of  a  check, 
where  the  check  was  drawn  upon  funds  and  presented  be- 
fore such  funds  are  otherwise  drawn  out,  may  sue  the 
bank  for  refusing  to  pay  such  check  {Munn  v.  Bureh,  25 
111.,  35;  Brown  v.  Leckie,  43  Id.,  497;  Fourth  Natl.  Bank 
V.  aty  Natl.  Bank,  68  Id.,  398;  Union  Natl.  Bank  v. 
Oceana  Co.  Bank,  80  Id.,  212;  Ridgdy  Nail.  Bank  v. 
Pcrfton,  109  Id.,  485;  Natl.  Bank  of  America  v.  In- 
diana Banking  Co.,  114  Id.,  483;  Merchants  Natl.  Bank 
V.  Ritzinger,  20  Bradwell  [III],  27 ;  Roberts  v.  Corbin,  26 
la.,  315;  Fogarties  v.  State  Bank,  12  Bich.  Law  [S. 
Car.],  518;  S.  C,  78  Am.  Dec,  468;  Lester  v.  Given,  8 
Bush  [Ky.],  357;  MoOrade  v.  German  Sav.  Inst.,  4  Mo, 
App.,  330 ;  Zelle  v.  German  Sav.  Inst.,  4  Mo.  App.,  401 ; 
McGregor  v.  Loomis,  1  Disney  [Ohio],  247, 255;  Ancona 
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r.  Marks,  7  Hurl.  &  N.,  686;  Senter  v.  Continental  Bank, 
7  Mo.  App.y  532;  3  Am.  &  Eug.  Ency.  of  Law,  page 
227);  and  after  notice  to  the  bank  of  the  drawing  of  the 
cheeky  the  funds  thus  appropriated  cannot  be  withdrawn  by 
the  drawer. 

No  question  arises  as  to  the  time  when  the  check  was 
presented,  nor  is  there  any  contest  between  the  plaintiff  and 
other  check-holders. 

The  contest,  therefore,  is  between  the  holder  and  the 
drawee,  and  as  it  appears  that  the  bank  had  sufficient 
funds  of  the  drawer  when  the  check  was  presented  it 
should  have  paid  the  check,  failing  in  which  the  action  is 
properly  brought. 

The  judgment  of  the  district  court^  therefore,  is 

Affirmed. 
Cobb,  Ch,  J.,  concurs. 

NoRVAL,  J.,  having  tried  the  case  in  the  court  below, 
did  not  sit. 


A.  E.  Haunstine  v.  Spate  of  Nebraska. 

82  172  [Filed  Januaey  2,  1891.] 

1.  Murder:  Complautt:  iNFORMALrrY.  In  aoomplAintbeforean 
ezamiDiDg  magistrate  it  vrBs  alleged  that  the  accased  '^then 
and  there  nnlawfally,  willfally,  malicioaslyf  and  felonionslj, 
and  of  his  deliberate  and  premeditated  malice,  did  kill  and  mur- 
der Hiram  Roten  and  William  Ashley.''  To  this  charge  the 
accused  pleaded  "  not  gnilty,''  and  waived  an  ezamination  and 
was  thereupon  committed  to  jail.  Upon  an  information  being 
filed  against  him  in  the  district  court  he  filed  a  plea  in  abate- 
ment to  such  indictment  on  the  ground  that  the  complaint 
failed  to  charge  him  with  murder  in  the  first  degree  and  there- 
fore he  had  not  waived  an  examination  for  that  crime.  In  ih^ 
original  complaint  he  was  charged  with  killing  two  persons, 
whereas  in  the  information  he  was  charged  with  killing  but  one 
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of  them,  ffdd,  That  the  plea  in  abatement  was  properly  over- 
mled  and  that  the  complaint,  though  informal,  did  charge 
murder. 

2.  :  Case  Stated.     The  accnaed  committed  a  bnrglary  by 

breaking  into  a  school  house  and  taking  a  clock  and  other  prop- 
erty therefrom.  Soon  afterwards  two  of  the  officers  of  the  dis- 
trict, following  up  the  tracks  of  horses  and  the  wagon  to  the 
residence  of  the  accused,  demanded  the  clock,  which  the  accused 
delivered  to  them.  He  then  followed  them  out  doors  and  when 
they  were  a  short  distance  from  the  house  going  away  he  shot 
each  of  them  through  the  head,  killing  them  instantly.  Held, 
That  a  verdict  of  murder  in  the  first  degree  would  not  be  set 
aside  nor  the  sentence  raduced. 


3.  :  Preheditation:  Duration.    To  warrant  a  conviction 

of  murder  in  the  first  degree  it  is  not  necessary  that  the  evi- 
dence show  that  the  accused  deliberated  over  the  matter  and 
formed  the  purpose  to  kill,  for  weeks,  days,  or  hours  before  com- 
mitting the  crime.  The  law  fixes  no  particular  length  of  time 
for  premeditation  and  deliberation  as  the  criterion  to  distinguish 
murder  in  the  first  from  the  lower  degree  thereof,  bat  leaves 
each  case  to  be  determined  from  the  circumstances  surround- 
ing it. 

Error  to  the  district  court  for  Custer  county.  Tried 
below  before  Hameb^  J. 

N.  V.  Harlan,  A.  R.  Humphrey,  and  C  L.  Outterson, 
for  plaintiff  in  error,  cited,  as  to  premeditation  and  delib- 
eration :  Beers  v.  State,  24  Neb.,  614  ;  Schaffer  v.  State,  22 
Id.,  657;  Simmerman  r.  Staie,  14  Id.,  668. 

William  Leese,  Attorney  General,  contra,  cited,  as  to  the 
plea  in  abatement:  State  v.  Bailey,  32  Kan.,  83;  Redmond 
V.  Stale,  12  Id.,  176  ;  State  v.  Pritohard,35  Conn.,  326-6; 
Crim.  Code,  sec  303. 

Maxwell  J. 

The  plaintiff  in  error  was  convicted  of  the  murder  of 
Hiram  Roten  in  Custer  county  on  the  9th  day  of  Novem- 
ber, 1888,  and  sentenced  to  be  hanged. 
8 


114  NEBRASKA  REPORTS.         [Vol.  31 


Hauustine  v.  State. 


Two  errors  are  relied  upon  for  the  reversal  of  the  judg- 
ment: First,  the  overruling  of  the  plea  in  abatement, 
and  second,  the  insuflSciency  of  the  testimony  of  the  testi- 
mony to  sustain  the  verdict.  The  plea  in  the  abatement 
is  as  follows: 

"Now  comes  Albert  E.  Haunstine  in  his  own  proper 
person  and  prays  judgment  that  said  indictment  be  quashed 
for  the  following  reasons : 

"First — ^Because  the  information  alleges  that  defendant 
committed,  on  the  ninth  day  of  November,  A.  D.  1888, 
the  crime  of  murder  in  the  first  degree.  And  the  com- 
plaint upon  which  defendant  was  arrested  and  taken  before 
the  county  court,  and  upon  which  he  waives  examination, 
and  upon  which  the  information  in  this  court  is  based, 
charges  the  defendant  with  a  commission  of  a  crime  of 
lower  and  less  degree  than  murder  in  the  first  degree  if  it 
charged  a  crime  at  all. 

"Second — Because  the  complaint  charged  that  defendant 
killed  on  the  9th  day  of  November,  A.  D.  1888,  Hiram 
Roten  and  William  Ashley  with  a  pistol,  etc.  It  is  spe" 
cifically  charged  as  one  crime.  And  in  the  information  filed 
in  this  court  based  upon  the  aforesaid  complaint  filed  in 
the  county  court  of  Custer  county,  Nebraska,  and  upon 
which  defendant  is  called  upon  to  answer  and  plead  to, 
charges  that  on  the  said  9th  day  of  November  defendant 
killed  and  murdered  Hiram  Roten,  and  no  allegation  that 
William  Ashley  was  by  defendant  killed  and  murdered  by 
defendant,  thereby  alleging  another  and  different  crime. 

"H.  M.  Sullivan  &  N.  Harlan, 
^^AUoimeya  for  Defendant" 

The  county  attorney  filed  an  answer  to  the  plea  in  abate- 
ment denying  each  and  every  allegation  therein  contained. 
There  also  appears  to  have  been  a  motion  to  quash  infor- 
mation. The  ruling  upon  the  motion  to  quash  the  infor- 
mation, and'  also  the  ruling  on  the  plea  in  abatement  is  set 
forth  in  the  record  as  follows : 
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**  This  cause  came  on  to  be  heard  this  20th  day  of  De- 
cember, 1888,  and  the  defendant  was  brought  into  court 
attended  by  his  counsel, ,H.  M.  Sullivan  and  N.  V.  Har- 
lan, and  prosecuted  his  motion  to  quash  the  information ; 
the  same  was  argued  and  submitted  to  the  court.  Where- 
upon the  court  overruled  the  motion  to  quash,  and  the  de- 
fendant excepted.  Now  upon  tliis  same  day  and  date 
comes  the  defendant,  attended  by  his  counsel,  and  hearing 
had  upon  defendant's  plea  in  abatement,  and  the  answer 
thereto  of  J.  S.  Kirkpatrick,  county  attorney.  Upon  issues 
joined  and  the  introduction  of  the  record  of  the  examin- 
ing magistrate  as  evidence  by  the  defendant,  the  court 
finds  for  the  state  and  against  the  defendant,  and  that  the 
allegations  contained  in  defendant's  plea  in  abatement  are 
not  true." 

The  complaint  is  as  follows: 
"State  of  Nebraska, 


"Before  John  Reese,  County  Judge. 


Custer  County.  ^    ' 


"State  of  Nebraska 

V.  V  For  Murder. 

Albert  E.  Haunstine. 

"The  complaint  and  information  of  J.  S.  Kirkpatrick, 
of  Custer  county  aforesaid,  made  in  the  name  of  the  state 
of  Nebraska,  before  John  Reese,  county  judge  within  and 
for  said  county,  this  24th  day  of  November,  A.  D.  1888, 
who,  being  duly  sworn,  on  his  oath  says  that  Albert  E. 
Haunstine,  on  the  9th  day  of  November,  A.  D.  1888,  in 
the  county  aforesaid,  the  said  Albert  E.  Haunstine  then 
and  there  being,  then  and  there  unlawfully,  willfully, 
maliciously,  and  feloniously,  and  of  his  deliberate  and 
premeditated  malice,  did  kill  and  murder  Hiram  Roten 
and  William  Ashley,  deliberate  and  premeditated,  with  a 
certain  pistol,  then  and  there  in  his  right  hand,  held  con- 
trary to  the  form  of  the  statutes  in  such  case  made  and 


I 
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provided,  and  against  the  peaoe  and  dignity  of  the  people 
of  the  state  of  Nebraska.  J.  S.  Kirkpatrick. 

"Subscribed  in  my  presence  and  sworn  to  before  me 
this  24th  day  of  November,  1888. 

*'[sEAL.]  John  Reese, 

County  Judge, 

The  plaintiff  in  error  was  thereupon  arrested  and  taken 
before  the  county  judge  of  Custer  county,  and  pleaded  not 
guilty  and  waived  an  examination,  whereupon  he  was  com- 
mitted to  the  county  jail  to  answer  the  charge  of  murder 
in  the  first  degree.  It  will  be  observed  that  the  word 
"  purposely  "  is  omitted  from  the  cpmplaint,  as  also  the 
intent  to  kill.  Had  an  examination  been  had  it  is  proba- 
ble that  these  omissions  would  have  been  supplied  and  a 
new  complaint  filed.  This  probably  was  prevented  by 
the  accused  waiving  an  examination,  but  whether  or  not 
this  was  the  case  is  not  material.  The  charge  was  that  of 
the  murder  of  Hiram  Roten,  and  the  degree  of  the  crime 
within  that  charge  in  the  information  must  be  determined 
by  the  jury  on  the  trial,  as  the  preliminary  examination 
does  not  operate  as  a  bar  in  proving  the  degree  of  the 
crime.  Taking  the  entire  complaint  together,  while  it  is 
somewhat  informal,  it  is  sufficient  afler  trial  and  judgment 
to  sustain  the  charge  of  the  crime  of  murder  in  the  first 
degree.  The  second  objection,  that  the  complaint  charged 
the  defendant  with  killing  Hiram  Roten  and  Wm.  Ashley 
with  a  pistol,  whereas  the  charge  upon  which  the  plaintiff 
in  error  was  tried  was  for  the  murder  of  Hiram  Roten,  is 
equally  untenable.  If  the  plaintiff  in  error  murdered 
either  of  the  parties  named  in  the  information  in  the  man- 
ner therein  stated  he  would  be  guilty  of  murder, and  would 
be  liable  to  the  penalty  of  the  law  the  same  as  if  he  had 
murdered  two  or  more.  In  other  words,  the  murderinjrof 
two  or  more  will  make  the  crime  more  atrocious,  but  the 
party  who  commits  the  murder  will  be  equally  liable  for 
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the  murder  of  one  as  well  as  a  greater  number.     The  plea 
in  abatement  was  properly  overruled. 

Second — The  principal  ground  relied  upon  is  that  the 
evidence  is  not  sufficient  to  warrant  a  verdict  of  murder  in 
the  first  degree,  and  therefore  that  the  court  should  reduce 
the  sentence  to  imprisonment  for  life. 

The  testimony  tends  to  show  that  a  short  time  before 
the  8th  day  of  November,  1 888,  the  plaintiff  in  error  made 
a  trip  with  his  team  to  Cozad,  on  the  line  of  the  Union 
Pacific  railway ;  that  in  returning  home  he  stopped  at  a 
school  house  and  raised  one  of  the  windows  and  took  there- 
from a  clock  and  apparently  other  property.  The  teacher 
on  going  to  the  school  house  in  the  morning  found  that 
his  clock  and  other  property  had  been  carried  away,  where- 
upon he  complained  to  the  officers  in  the  district,  of  which 
William  Ashley  was  moderator  and  Hiram  Koten  ap- 
parently director.  One  of  these  men  was  also  a  constable. 
These  officers  went  to  the  school  house  where  the  burg- 
lary had  been  committed,  took  measurements  of  the  tracks 
of  the  horses  and  those  made  by  the  wagon,  and  follow- 
ing these  tracks  came  to  the  residence  of  the  plaintiff 
in  error  and  demanded  the  clock.  It  was  then  about  noon, 
and  the  plaintiff  in  error  or  his  wife  invited  these  parties 
to  take  dinner  with  the  plaintiff  in  error.  This  they  re- 
fused to  do,  but  stated  that  they  had  not  .time  to  wait. 
The  plaintiff  in  error  followed  the  parties  out  of  the  house, 
and  when  Mr.  Roten  was  from  sixteen  to  twenty  feet  from 
the  house,  apparently  walking  away  from  it,  the  plaint- 
iff in  error  shot  him  through  the  head,  the  ball  entering 
the  back  part  of  the  head  and  coming  out  in  front.  He 
also  shot  Mr.  Ashley  through  the  head.  Killing  both  of 
these  parties,  he  thereupon  .proceeded  to  rob  the  bodies, 
took  the  horses  of  the  officers  whom  he  had  killed  to  a  de- 
serted ranch  near  by  and  left  them  there  apparently  with- 
out food  or  water.  He  then  took  his  own  horses  and 
hitched  to  a  wagon  and  by  driving  at  night  and  hiding 
during  the  day  managed  to  escape  to  Madison  county. 
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Ou  the  12th  of  November,  1888,  the  bodies  of  the  mur- 
dered men  were  found  near  the  plaintiff  in  error's  house, 
the  plaintiff  in  error,  afler  the  murder,  having  covered 
them  with  hay.     The  hay  had  been  removed  ff om  the  faoe 
of  the  body  of  Mr.  Boteu,  and  when  found  the  faoe  and 
neck  had  been  eaten,  apparently  by  wild  animals.     The 
motive  for  the  murder  appears  to  have  been  fear  on  the 
part  of  the  plaintiff  in  error  that  the  ofScers  having  traced 
the  clock  and  other  property  into  the  possession  of  the 
plaintiff  in  error,  therefore  he  was  liable  to  be  prosecuted 
for  that  offense.     The  object  appears  to  have  been  to  get 
rid  of  these  witnesses.     The  killing  was  not  done  in  the 
heat  of  passion,  but  was  a  cold-blooded  deliberate  murder, 
and  so  far  as  appears   there  are  no  extenuating  circum- 
stances.   To  constitute  murder  in  the  first  degree  it  is  not 
necessary  that  the  party  should  have  determined  for  weeks 
or  days  or  even  hours  to  commit  tiie  crime.     It  is  suffi- 
cient to  warrant  a  conviction,  if,  from  the  attending  cir- 
cumstances, it  is  shown  that  sucli  party  had  actually  formed 
the  purpose  maliciously  to  kill  another,  and  had  deliber- 
ated  and   premeditated    upon   it   before  committing   the 
act.     The  law  fixes  no  particular  length  of  time  that  such 
purpose  must  be  formed,  but  leaves  each  case  to  be  deter- 
mined by  its  own  circumstances,    {ilillon  v.  State,  6  Neb., 
143;  StcUe  v.  Tumei',  Wright  [O.],  20;  State  v.  Gardiner, 
Wright  [O.],  392.)     In  the  case  at  bar  the  plaintiff  in 
error  had  no  grievance  against  the  men  he  murdered.    One 
of  them  he  claimed  was  his  best  friend.     He  was  fearful, 
however,  that  in  the  performance  of  their  duty  they  would 
cause  his  prosecution  for  burglary;  hence  he  deliberately 
murdered  them.     The  testimony  is  sufficient  to  warrant  a 
verdict  of  murder  in  the  first  degree.     The  judgment  is 

Affirmed. 
The  other  judges  concur. 


1 
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A.  D.  Strunk  v.  State,  ex  rel.  Reuben  Lipp. 

[Filed  January  2, 1891.] 

of  Ezoeptions:  Affidavits  used  in  the  district  oonrt  on  the 
hearing  of  a  motion,  as  to  anstain  or  discharge  an  attachment, 
must  be  embodied  in  a  bill  of  exceptions  to  be  ayailable  in  the 
supreme  court. 

Motion  to  quash  bill  of  exceptions. 
Sto^i-y  &  Story y  for  the  motion. 
J.  K,  Goudy,  contra. 
Maxwell,  J. 

On  January  13,  1890,  one  John  Casey  brought  an  ac- 
tion by  attachment  against  the  Nebraska  State  Bank  of 
Pawnee  City,  and  certain  property  belonging  to  the  defend- 
ants in  that  action  was  levied  upon,  and  also  notices  of 
garnishment  served  upon  the  plaintiff  in  error  and  others. 
A  motion  was  made  to  discharge  the  attachment,  and  a 
large  number  of  affidavits  in  support  of  and  against  said 
motion  seems  to  have  been  filed.  The  motion  to  discharge 
the  attachment  was  overruled  as  to  the  bank,  while  the 
motion  in  favor  of  the  plaintiff  in  error  and  also  the  de- 
fendant in  error  was  sustained. 

On  the  21st  of  December,  1889,  E.  F.  Hemstead,  the 
owner  of  the  alleged  bank  at  Pawnee  City,  made  an  as- 
signment under  the  statute  for  the  benefit  of  his  creditors, 
and  such  proceedings  were  had  that  the  defendant  in  error 
was  chosen  assignee  by  the  creditors  and  demanded  a  con- 
veyance from  the  plaintiff  in  error  of  the  real  estate  be- 
longing to  Hemstead.  This  conveyance  the  plaintiff  in 
error  refused  to  make,  whereupon  the  defendant  in  error 
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instituted  proceedings  by  mandamus  to  compel  the  execu- 
tion of  such  conveyance.  The  judge,  after  a  hearing  in 
the  case,  granted  a  jxeremptory  writ  of  mandamus  and  that 
is  the  order  now  appealed  from. 

The  defendant  in  error  now  moves  to  quash  the  bill  of 
exceptions  because  it  is  not  certified  either  by  the  judge 
that  tried  the  cause  or  by  the  clerk  of  the  court. 

There  is  a  stipulation  in  the  record  that  the  aflSdavits 
used  on  the  hearing  of  the  motion  to  discharge  the  attach- 
ment in  the  case  of  Casey  v.  Bank  should  be  used  on  the 
hearing  in  the  mandamus  proceedings,  and  no  doubt  they 
were  so  used.  There  is  a  large  number  of  aflBdavit«  in  the 
record  entitled  in  the  case  of  Casey  v.  Bank,  and  in  all  prob- 
ability they  were  read  on  the  hearing  to  discharge  the  at- 
tachment. Whether  they  were  or  not  we  have  no  means 
of  knowing  as  they  are  not  in  any  manner  authenticated. 
In  a  number  of  cases  this  court  has  held  that  affidavits 
used  on  the  hearing  of  a  motion  must  be  preserved  in  a  bill 
of  exceptions  to  be  available  in  a  reviewing  court  {Ray 
r.  Mason,  6  Neb.,  102;  Credit  Fonder  i;.  Rogers,  8  Id., 
36 ;  Aultman  v,  Howe,  10  Id.,  10;  Oliver  v.  Shedey,  11  Id., 
522;  Dorrington  v,  Minnick,  15  Id.,  398;  Dolen  v.  State, 
Id.,  405;  Empkie  v.  McLean,  Id.,  629;  Donovan  v,  Sher- 
win,  16  Id.,  130;  Richards  v.  State,  22  Id.,  146 ;  Clapp  v. 
Bowman,  Id.,  2C0).  Such  a  rule  is  necessary  in  order  to 
protect  the  rights  of  the  parties.  It  requires  the  judge 
before  whom  the  cause  was  tried  to  certify  the  evidence 
before  him  upon  which  he  based  his  decision.  In  case  the 
parties  agree  as  to  the  evidence,  the  statute  authorizes  the 
clerk  to  certify. 

The  affidavits  in  question,  not  being  certified,  will  be 
stricken  out  of  the  record.  The  fourth  point  of  the  mo- 
tion, therefore,  is 

Sustained. 


The  other  judges  concur. 
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C.  D.  Ryan  v.  O.  G.  Stowell. 

[Filed  January  2, 1891.] 

Agent:  Cannot  Pledge  Principal's  Goods.  While  an  agent 
entrusted  with  the  sale  of  goods  may,  in  the  ordinary  course  oj 
business,  sell  such  goods  and  bind  his  principal,  yet  he  cannot 
pledge  the  goods  as  security  for  his  own  debt,  even  though  he 
give  a  chattel  mortgage  thereon  and  waive  the  foreclosure  thereof. 

Error  to  the  district  oourt  for  Dakota  county.  Tried 
below  before  Norris,  J. 

Jay  Bro8,^  for  plaintiff  in  error,  cited :  George  v.  Claggett, 
7  Terra  Rep.  [Eng.],  359;  Sim^  v.  Bond,  5  B.&  Ad.  [Eng.], 
398;  Thompson  V.  Davenport,  2  Smith's  Leading  Cases, 
874;  Kelley  v.  Munson,  7  Mass.,  319;  Ilsley  v.  Merriam, 
7  Cush.  [Mass.],  242;  Huntington  v,  Knox,  Id.,  371; 
Smith's  Mer.  Law,  140;  1  Parsons,  Cont.,  53;  Chitty, 
Cont.,  225;  Story,  Agency,  419;  Saginaw  R.  Oo.v.  Chap- 
pell,  56  Mich.,  190;  HaU  v.  Parker,  37  Id.,  590;  Brovm 
r.  Judge,  42  Id.,  501 ;  Atlas  Min.  Co,  v,  Johnston,  23  Id., 
36;  Trudo  v,  Anderson,  10  Id.,  357;  Hutchings  v.  Ladd, 
16  Id.,  493;  Matter  of  Drips,  3  Pa.  L.  J.,  87;  Shinn  v. 
Hicks,  4.  S.  W.  Rep.  [Tex.],  486. 

Fair  &  Evans,  contra,  cited :  Lipscomb  v.  Lyon,  19  Neb., 
515;  EwelFs  Evans,  Agency,  405,  and  cases ;  Story,  Agency 
[7th  Ed.],  sees.  213,  225;  Wells,  Replevin,  sees.  312, 
314;  Bertholfv.  Quintan,  68  111.,  297;  Bowie  v.  Napier, 

10  Am.  Dec.,  641;  McCreary  v.  Oaines,  55  Tex.,  485; 
Switzer  v,  Wilvers,  24  Kan.,  o84;  StewaH  v.  Woodward,  50 
Vt.,  78;  Velsian  v,  Lewis,  15  Or.,  539;  Galvin  v.  Bacon, 

11  Me.,  28;  Herron  v,  Hughes,  25  Cal.,  555;  Loeschman 
V.  Machin,  2  Stark.  [Eng.],  311 ;  Hyde  v.  Noble,  13  N.  H., 
494;  Wright  v.  Solomon,  19  Cal.,  64;  2  Kent's  Com.,  621, 
625;   Whitney  V.  Bank,  7  Wis.,  520;  Kinder  v.  Shaw,  2 
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Mass.^  398 ;  Oray  v.  AgneWy  95  111.,  315 ;  StoUv.  Sheldon, 
13  Neb.,  209;  Webster  v/Wrayy  17  Id.,  581;  Wikanv. 
Beardsley,  20  Id.,  451 ;  Howell  v.  Qraf,  25  Id.,  130;  Qm- 
able  V.  Lynchy  45  la.,  84, 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error,  to  recover  the  value  of  five  windmills, 
of  the  value  of  $175,  which  windmills  it  is  alleged  the 
plaintiff  in  error  had  converted  to  his  own  use.  The  prin- 
cipal defense  relied  upon  is  set  up  in  the  answer  as  follows : 

'^Defendant  further  states  that  on  the  14th  day  of  June, 
1887,  one  D.  J.  Kyan  executed  and  delivered  to  the  de- 
fendant a  chattel  mortgage  on  the  property  in  the  said 
petition  set  forth,  which  said  mortgage  was  duly  filed  in 
the  county  clerk's  office  of  Dakota  county,  in  the  state  of 
Nebraska,  on  the  said  14th  day  of  June,  1887.  That  the 
said  mortgage  was  given  by  the  said  D.  J.  Ryan  to  the 
defendant  to  secure  the  sum  of  $250  loaned  to  said  D.  J. 
Ryan  by  the  defendant;  that  on  or  about  the  1st  day  of 
April,  1888,  the  said  D.  J.  Ryan  turned  the  said  property 
over  to  the  defendant  in  payment  of  the  said  sum  of 
money  aforesaid,  and  by  agreement  waived  the  sale  of  the 
said  property  under  the  said  mortgage;  that  the  defendant 
is  the  owner  of  the  said  property." 

On  the  trial  of  the  cause  a  jury  was  waived  and  the 
cause  submitted  to  the  court,  which  found  in  favor  of  the 
defendant  in  error,  and  rendered  judgment  in  his  favor  for 
the  value  of  the  windmills,  with  interest  and  costs,  and 
this  is  the  judgment  which  is  the  subject  of  review  in  this 
case.  The  testimony  tends  to  show  that  one  D.  J.  Ryan 
was  the  agent  of  the  defendant  in  error  for  the  sale  of  the 
^^Star"  windmill  in  Dakota  and  Dixon  counties  and  ad- 
joining territory  in  Nebraska;  that  the  five  windmills  in 
question  had  been  sent  to  him  to  sell  on  commission;  that 
the  mills  were  the  property  of  the  defendant  in  error,  and 
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D.  J.  Sryan  had  no  interest  in  them  whatever;  that  his 
anthoiitj  as  agent  was  to  sell  the  mills  either  for  cash  or 
approved  paper,  and  transmit  the  same  to  his  principal; 
that  the  mills  were  levied  upon  under  an  attachment 
against  D.  J.  Ryan.  The  plaintiff  in  error  thereupon  ad- 
vanced the  money  due  upon  the  attachment  and  took  a 
mortgage  upon  the  windmills.  He  is  a  brother  of  D.  J. 
Byan^  but  so  far  as  appears  acted  in  good  faith. 

The  only  question  for  determination  is  the  authority  of 
D.  J.  Ryan  to  execute  a  chattel  mortgage  upon  the  wind- 
mills in  question.  The  general  rule  is  that  an  agent  with 
authority  to  sell  goods  cannot  morig;ige  them.  {Stevens  v. 
Ounniiigham,  3  Allen,  492;  Nash  v.  Mosher^  19  Wend., 
431 ;  Trudo  r.  Anderson^  10  Mich.,  357 ;  Ballon  v.  (yUrien, 
20  Id.,  304;*  Wells  on  Replevin,  sec.  314;  Chicago  T.  & 
P.  R.  Co.  V.  Lowell,  60  Cal.,  454;  Burton  v.  Ouryea,  40 
111.,  324;  Cobbey  on  Replevin,  sec.  213.)  The  rule  as 
stated  by  Kent  is,  that  though  a  factor  may  sell  and  bind 
his  principal,  he  cannot  pledge  the  goods  as  security  for  his 
own  debt,  even  though  there  be  the  formality  of  a  bill  of 
parcels  and  a  receipt.  The  principal  may  recover  the  goods 
of  the  pawnee,  and  his  ignorance  that  the  factor  held  the 
goods  in  the  character  of  factor  is  no  excuse.  (2  Kent  Com., 
p.  625.)     This,  we  think,  is  a  correct  statement  of  the  law. 

The  agent  is  not  the  owner  of  the  goods.  He  is  clothed 
with  authority  to  sell,  and  in  pursuance  of  such  authority 
a  sale  made  in  the  due  course  of  business  will  transfer  the 
title.  Not  being  the  owner,  however,  he  cannot  apply  the 
property  in  the  payment  of  his  own  debts  or  pledge  it  as 
security  for  such  debts. 

The  act  in  regard  to  chattel  mortgages  or  property  in 
which  the  owner  claims  the  legal  title  has  no  application  to 
this  class  of  cases. 

The  judgment  of  the  district  court  is  right  and  is 

Affirmed. 
The  other  judges  concur. 
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Grand  Island  Banking  Co.  v.  Jacob  Shoemaker. 


[Filed  January  2, 1891.J 

1.  Evidence:  Handwriting:  Comparison.    Under  section  344 of 

the  Code,  evidence  respecting  handwriting  may  be  given  by 
oompariflons  made,  by  experts  or  by  the  jury,  with  writings  of 
the  same  person  which  are  proved  to  be  genuine. 

2.  :  :  .     Where  certain  orders  on  the  school  fond 

drawn  by  the  defendant,  who  was  treasurer  of  the  school  district 
dnring  the  years  1887-88,  were  shown  to  be  genuine,  and  were 
introduced  in  evidence  to  enable  the  jury  to  make  a  comparison 
of  handwriting  with  the  signature  to  a  note  purporting  to  have 
been  executed  during  those  years,  but  which  the  defendant 
denied  having  executed,  Ae/d,  proper  testimony. 

Error  to  the  district  court  for  Hall  county.     Tried  be- 
low before  Harrison,  J. 

0.  A.  Abbottj  for  plaintiff  in  error,  cited:  1  Greenleaf, 
Ev.,  sec.  578 ;  Randolph  v.  Loughlin^  48  N.  Y.,  458 ;  Van 
Wyck  V,  Macintosh^  14  Id.,  442;  Vinton  v.  Pecky  14 
Mich.,  294 ;  Doe  i\  Newton,  5  Ad.  &  E.  [Eng.],  514 ; 
Jumpertz  v.  PeoplCy  21  111.,  375;  Stat^  v,  Fritz,  23  La.,  55; 
Williams  v.  Drexel,  14  Md.,  566 ;  SmiHi  r.  Walton,  8  Gill 
[Md.],  86 ;  Calkim  v.  State,  18  O.  St.,  366;  Bragg  v.  Col" 
well,  19  O.  St.,  413;  Strother  v,  LuQoa,  6  Pet.  [U.  S.], 
763. 

Thompson  Bros.,  coiUra,  cited:  Huf  v.  Nims,  11  Neb., 
365 ;  Calkin  v.  State,  14  O.,  222;  Fisher  v.  Butcher,  19  O., 
406. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant on  a  promissory  note  as  follows: 


\ 
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"$300.  Grand  Island,  Neb.,  June  27, 1887. 

"On  the  first  day  of  January,  1888,  I  promise  to  pay 

Thos,  E.  Hall,  or  order,  $300,  at Bank  of ,  for 

value  received,  negotiable  and  payable  without  defalcation 
or  discount,  with  8  per  cent  interest  from  date,  said  in- 
terest to  become  as  principal  and  bear  —  per  cent  interest 
if  not  paid;  and,  if  suit  or  action  is  instituted  to  collect 
this  note  or  any  part  thereof,  —  promise  to  pay dol- 
lars as  attorney's  fees  in  said  suit  or  action. 

Post  office,  Grand  Island;  county,  Hall;  state  of  Ne- 
braska. "Jacob  Shoemaker. 

Witnessed  by ." 

The  defendant  denied  the  execution  of  the  note,  and  on 
the  trial  of  the  cause  the  jury  found  a  verdict  in  his  favor, 
upon  which  judgment  was  rendered. 

The  testimony  tends  to  show  that  at  the  date  of  the  al- 
leged note  a  person  calling  himself  Thomas  E.  Hall  called 
upon  the  defendant  and  represented  that  he  was  agent  and 
attorney  for  the  Excelsior  Hydro-Carbon  Burner  Com- 
pany, of  San  Fraucisco,  California,  and  desired  to  appoint 
tlie  defendant  agent  for  the  county  of  Hall  during  the 
years  1887  and  1888,  and  induced  the  defendant  to  enter 
into  the  contract  as  follows : 

"The  Excelsior  Hydro-Carbon  Company,  of  San  Fran- 
cisco, California,  does  this  27th  day  of  June,  A.  D.  1887, 
authorize,  constitute,  and  appoint  Jacob  Shoemaker  their 
true  and  lawful  agent  to  sell  their  hydro-carbon  burner 
attachments  for  use  in  any  stove,  range,  furnace,  grate,  or 

boiler,  in  the  township  of ,  county  of  Hall,  and  in  the 

state  of  Nebraska,  during  the  years  of  1887  and  1888. 
Now,  therefore,  to  all  whom  it  may  concern,  be  it  known 
that  for  and  in  consideration  of  the  sum  of  three  hundred 
dollars  paid  to  us,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  said  Excelsior  Hydro  Carbon  Burner  Company, 
by  their  attorney,  Thomas  E.  Hall,  the  same  being  a  pay- 
ment of  $3  royalty  each  one  hundred  burner  attachments. 
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leaving  a  balance  due  of  $6  each  on  said  burner  attach- 
ments at  the  factory,  the  said  Excelsior  Hydro-Carbon 
Burner  Company  shall  furnish  the  burners  to  supply  act- 
ual sales,  and  as  burners  are  ordered  from  time  to  time, 
the  said  Excelsor  Hydro-Carbon  Burner  Company  shall 
receive  and  accept  therefor  negotiable  promissory  notes 
quoted  good  by  some  local  bank.  The  said  Excelsior  Hy- 
dro-Carbon Burner  Company  agree  that  in  case  of  failure  or 
neglect  on  their  part  to  furnish  said  Jacob  Shoemaker  with 
burners,  as  above  conditioned,  within  a  reasonable  length 
of  time,  the  said  Jacob  Shoemaker  shall  have  full  power 
and  authority  to  manufacture  the  same  for  the  before 
mentioned  territory  during  the  years  of  1887-1888.  The 
agent  hereby  appointed  agrees  to  use  due  diligence  in  the 
sale  and  introduction  of  these  burners,  and  that  his  orders 
will  be  in  lots  of  not  less  than  ten  at  any  one  time.  Set- 
tlement shall  be  made  on  the  first  day  of  January,  1888. 
No  orders  for  burners  shall  be  filled  within  forty  days 
from  the  date  of  this  contract. 

"P.  O.,  Grand  Island,  County  of  Hall,  Nebraska. 

"Having  read  or  heard  read  the  above  contract  we  cer- 
tify that  it  is  our  agreement  in  writing,  entered  into  as  a 

speculation. 

"Excelsior  Hydro-Carbon  Burner  Co, 

"Office,  118  Eddy  street, 

^•A.  H.  Proctor, 

^^  General  Manager, 

"By  Thos.  E.  Hall, 

''AWyfor  Oo. 

"Jacob  Shoemaker, 

"  Local  Agent  J^ 

It  is  contended  on  behalf  of  the  plaintiff  that  this  con- 
tract was  executed  in  duplicate  and  that  one  copy  was  re- 
tained by  Hall  and  the  other  by  the  defendant.  Hall  also 
testified  that  the  defendant,  executed  the  note  in  question. 
This  is  denied  by  the  defendant,  and  the  court  permitted  a 
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comparison  of  the  handwriting  of  the  defendant  in  other 
writings,  principally  school  orders  signed  by  him  in  the 
years  18S7-8,  as  treasurer  of  school  district  No.  38,  of 
Hall  county.  These  orders  were  shown  to  be  genuine  and 
actually  signed  by  the  defendant. 

Section  344  of  the  Code  provides  that  "Evidence  re- 
specting handwriting  may  be  given  by  comparisons  made, 
l»y  experts  or  by  the  jury,  with  writings  of  the  same  per- 
son which  are  proved  to  be  genuine." 

The  comparison  of  handwriting,  therefore,  is  expressly 
authorized  under  our  statute.  The  question  here  presented 
was  before  this  court  in  Huff  r.  Nalma,  11  Neb.,  363; 
the  opinion  being  delivered  by  Lake,  J.,  and  it  was  held 
that  the  jury  were  competent  to  make  the  comparison  be- 
tween the  writing  in  the  instrument  sued  on  and  that  made 
in  their  presence  either  with  or  without  the  aid  of  experts. 
That,  in  our  view,  is  a  correct  statement  of  the  law. 

Mr.  Hall,  so  far  as  appears  from  this  record,  is  one  of 
those  "sleek  swindlers"  who  travel  over  the  country  seek- 
ing to  defraud  any  person  whom  he  can  prevail  upon  to 
become  an  alleged  agent,  etc.  And  persons  who  purchase 
notes  irom  strangers  of  that  kind  cannot  close  their  eyes 
to  the  fact  that  in  all  probability  such  notes  have  been  ob- 
tained by  some  artifice  or  trick  and  could  not  be  enforced 
l>etween  the  original  parties.  It  is  a  matter  of  regret  that 
so  few  of  the  persons  who  engage  in  the  business  that  Mr. 
Hall  seems  to  have  been  engaged  in  are  prosecuted^  con- 
victed, and  sent  to  the  penitentiary. 

From  the  numerous  cases  which  have  come  before  this 
court  it  is  apparent  that  this  failure  is  rather  from  a  want 
of  prosecution  than  from  a  lack  of  evidence  to  convict. 

The  defendant  testifies  in  substance  that  Hall  came  to 
hira  and  desired  to  appoint  him  agent  for  Hall  county  un- 
der a  promise  to  furnish  an  expert  to  acompany  him  and 
put  in  the  burners.  The  defendant  was  to  take  the  expert 
to  various  persons  who  were  financially  responsible,  and 
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render  some  other  service,  for  all  of  which  services  the 
Burner  Company  was  to  pay  him  six  dollars  for  each 
burner  sold.  He  also  testifies  that  the  contract  above  set 
forth  was  drawn  about  sunset  and  that  as  he  could  not  read 
very  well,  he  asked  Hall  to  read  it  for  him,  but  that  he 
(Hall)  did  not  read  it  correctly.  It  is  a  matter  of  surprise 
that  any  person  would  trust  an  entire  stranger  in  this  man- 
ner, but  the  plausible  tale  of  Hall  in  regard  to  the  value 
of  the  alleged  burner,  and  the  profits  to  be  made  therefrom, 
seems  to  have  captivated  the  defendant.  It  is  pretty  evi- 
dent that  Shoemaker's  signature  on  the  note  is  an  imita- 
tion, traced  perhaps.  That  it  is  not  genuine  is  clearly  es- 
tablished. The  verdict,  therefore,  is  right.  There  is  no 
error  in  the  record  and  the  judgment  is 


Affirmed. 


The  other  judges  concur. 
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Austin  Rockwell  et  al.  v.  Blair  Savings 

Bank  et  al. 

[Filed  January  2, 1891.] 

Mortgages:  Puhchaser  Assttming,  Mat  Bs  Sued  On:  De- 
FiciEXCY.  The  purchaser  of  mortgaged  premiseB,  "who,  as  the 
whole  or  part  consideration  for  such  purchase,  agrees  to  pay  off 
the  mortgage,  may  be  sued  upon  default  of  such  payment  by  the 
holder  of  such  mortgage;  or,  if  he  be  made  a  party  to  a  suit  to 
foreclose  such  mortgage,  a  judgment  may  be  rendered  against 
him  for  any  deficiency  which  may  remain  after  applying  the  pro- 
ceeds of  sale  of  the  mortgaged  premises  to  the  extinguishment  of 

the  mortgaged  debt.     {Qxtper  v,  Foas,  16  Neb.,  515.) 

» 

Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Groff,  J. 


Jesse  T.  Davis,  for  plaintiffs  in  error. 
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X.  W.  Osbom,  for  defendant  in  error,  Blair  Savings 
Bank,  cited:  Cooper  v.  F088,  15  Neb.,  516;  1  Jones, 
Mortgages  [2d  Ed.],  sees.  740-1,  and  citations. 

W.  H.  Famsworthy  for  defendant  in  error,  Tebury. 

NORVAL,  J. 

On  the  10th  day  of  February,  1886,  Austin  Rockwell, 
Carolina  M.  Bockwell,  and  Wm.  F.  Rockwell,  executed 
and  delivered  to  the  Blair  Savings  Bank  their  promissory 
note  for  $2,200,  drawing  ten  per  cent  interest,  payable 
quarterly,  and  due  in  two  years  from  its  date.  On  the 
same  day  the  Rockwells,  to  secure  the  payment  of  the  said 
note,  made  their  mortgage  deed  to  the  Blair  Savings  Bank 
on  lot  21,  in  block  37,  in  the  city  of  Blair,  Nebraska. 

On  the  24th  day  of  March,  1887,  the  Rockwells  sold 
and  conveyed  the  lot  to  Isaac  Tebury,  who  immediately 
went  into  possession,  and  subsequently  made  three  interest 
payments  on  the  mortgage. 

On  the  24th  day  of  February,  1888,  the  Blair  Savings 
Bank  commenced  an  action  for  the  foreclosure  of  said 
mortgage,  in  which  action  the  said  Rockwells  and  Isaac 
Tebury  were  made  defendants.  A  summons  was  person- 
ally served  upon  all  of  the  defendants.  The  defendant 
Tebury  failing  to  plead  or  answer,  a  default  was  entered 
against  him.  The  Rockwells  answered  admitting  the  exe- 
cution and  delivery  of  the  note  and  mortgage,  and  alleged 
in  substance  that  on  the  24th  day  of  March,  1887,  they 
sold  and  conveyed  the  lot  to  Tebury,  who,  as  a  part  of  the 
purchase  price,  assumed  and  agreed  to  pay  the  said  note 
and  mortgage;  that  Tebury  entered  into  possession  of  the 
lot,  and  has  ever  since  occupied  the  same;  that  in  accord- 
ance with  his  agreement  he  has  paid  three  installments  of 
interest  on  said  note,  as  the  same  fell  due,  amounting  to 
$165,  and  that  he  is  liable  for  any  deficiency  after  the  sale 
of  the  mortgaged  premises. 
9 
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On  the  3d  day  of  April,  1888,  a  decree  of  foreclosure 
was  rendered  for  the  sum  of  $2,181.67,  and  on  the  10th 
day  of  the  same  month  the  defendant  Isaac  TebCiry  filed 
with  the  clerk  of  the  district  court  a  written  request  for  a 
stay  of  proceedings.  After  the  expiration  of  the  stay 
an  order  of  sale  was  issued,  the  property  was  sold,  and 
the  sale  was  confirmed.  There  remained  a  deficiency  of 
$740.15  due  the  plaintiff  in  the  action.  The  plaintifi* 
filed  a  motion  for  a  deficiency  judgment  for  said  sum 
against  the  Rockwells  and  Isaac  Tebury.  The  court,  after 
hearing  the  testimony  as  to  the  liability  of  Tebury  for  said 
deficiency,  rendered  a  deficiency  judgment  against  the 
Rockwells  for  $740.15,  and  entered  a  dismissal  as  to  Te- 
bury, to  which  the  plaintiff  bank  and  defendants  Rock- 
well excepted.  The  Rockwells  prosecuted  a  petition  in 
error,  and  the  Blair  Savings  Bank  joins  them  in  asking 
that  Tebury  \ye  held  liable  with  the  plaintiffs  in  error  for 
the  amount  of  said  deficiency. 

That  the  Rockwells  are  liable  for  the  entire  mortgage 
debt  and  were  not  released  therefrom  by  any  agreement 
they  may  have  made  with  Tebury  is  not  disputed.  The 
only  controversy  is  whether  Tebury  is  liable  with  the 
Rockwells  for  the  payment  of  the  deficiency.  The  prop- 
erty was  conveyed  by  a  deed  of  general  warranty  which 
makes  no  mention  of  any  incumbrance.  Austin  Rockwell 
and  Isaac  Tebury  were  the  only  persons  who  gave  testimony 
as  to  the  terms  of  the  agreement  for  the  sale  of  the  lot. 
The  testimony  of  these  witnesses  agrees  that  the  purchase 
price  was  $2,500;  that  Tebury  only  paid  the  Rockwells 
$300;  that  he  never  agreed  to  pay  the  balance  of  the  con- 
siderations to  them,  and  gave  no  obligation  for  the  remain- 
der of  the  contract  price.  Tebury  knew  of  the  existence 
of  the  mortgage  for  $2,200  held  by  the  bank  when 
the  sale  was  made,  and  after  obtaining  the  deed  he  paid 
three  installments  of  interest  on  the  lien.  Austin  Rock- 
well also  testified  that  Tebury  agreed  to  pay  the  amount 
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due  the  bank  on  the  mortgage.  This  testimony  is  not 
overcome  by  the  evidence  of  Tebury.  While  he  swears  on 
his  direct  examination  that  nothing  was  said  about  his  pay- 
ing the  mortgage,  yet  on  cross-examination  he  says  he  has 
no  recollection  of  anything  being  said  about  his  taking 
care  of  the  mortgage  debt.  He  was  also  asked  on  cross- 
examination  'How  did  you  pay  the  other  $2,200?"  His 
answer  was :  *'A  mortgage  holds  it.''  He  makes  no  claim 
in  his  testimony  that  he  only  bought  the  Rockwells'  equity 
of  redemption,  but  admits  that  he  was  to  pay  $2,500  for 
the  property ;  that  he  only  paid  $300  of  the  same,  and  that 
the  mortgage  holds  the  balance.  The  testimony  establishes 
beyond  any  question  that  Tebury  retained  part  of  the  pur- 
chase price  to  pay  the  $2,200  incumbrance.  He  thereby 
made  the  mortgage  debt  his  own  and  is  therefore  personally 
liable  with  the  Rockwells  for  the  amount  of  the  deficiency 
remaining  after  the  foreclosure  of  the  mortgaged  premises. 
In  Cooper  v.  Foas,  15  Neb.,  515,  the  same  doctrine  was 
held  and  applied  by  Chief  Justice  Cobb. 
The  judgment  of  the  district  court  is 

Reversed  and  remanded. 

The  other  judges  concur. 


Phenix  Ins.  Co.,  op  Brooklyn,  v.  M.  T.  Bohman. 

[FiLBD  Januabt  2,  1891.] 

JiiBtioe  of  the  Peaoe:  Cannot  Purchase  Judgment  fob 
Costs.  Sec.  1101  of  the  Code  of  Civil  Prooednre  makes  it  un- 
lawful for  a  justice  of  the  peaoe  to  purchase  a  judgement  upon 
any  docket  in  his  possession ,  and  this  prohibition  applies  to  an 
interest  in  a  judgment  rendered  for  costs. 
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Error  to  the  district  court  for  Colfax  countj.  Tried 
below  before  Post,  J. 

Phelps  &  Sabin,  and  H.  C.  Brome,  for  plaintiff  in  error. 

Oeo.  H,  Thomas^  oordra^  cited :  Sechlerv.  Stark,  12  Neb., 
242. 

NORVAL,  J. 

This  suit  was  brought  by  the  defendant  in  error  in  the 
district  court  of  Colfax  county.  For  a  first  cause  of  action 
he  alleges  that  he  is  a  justice  of  the  peace  for  Schuyler  pre- 
cinct, in  said  county;  that  the  insurance  company  com- 
menced before  the  plaintiff  as  such  justice  of  the  peace  sev- 
eral suits  against  different  parties,  which  were  prosecuted 
to  final  judgment;  that  the  legal  fees  of  the  plaintiff  therein 
amounted  to  $  14.15  and  that  no  part  thereof  has  been  paid. 

For  a  second  cause  of  action  the  petition  avers  that  one 
Frank  Frazier,  a  constable  for  Colfax  county,  served  the 
processes  and  performed  other  services,  as  constable,  for  the 
plaintiff  in  error,  in  the  several  causes  pending  before  the 
defendant  in  error  as  justice  of  the  peace;  that  the  legal 
fees  of  said  Frazier  therein  amounting  to  $46.65,  and  taxed 
as  costs  in  the  several  cases,  have  not  been  paid ;  and  tliat 
said  fees  have  been  assigned  to  Bohman. 

The  insurance  company  for  answer  to  the  first  causo  of 
action  plead  a  set-off  of  (12.21,  and  interposed  a  general 
demurrer  to  the  second  cause  of  action.  The  demurrer  was 
overruled  and  judgment  was  entered  for  the  plaintiff  upon 
the  pleadings  upon  both  causes  of  action  for  the  amounts 
therein  claimed,  less  the  amount  of  the  set-off. 

Section  1101  of  the  Code  of  Civil  Procedure  provides 
that  "It  shall  not  be  lawful  for  any  justice  of  the  peace  to 
purchase  any  judgment  upon  any  docket  in  his  possession; 
and  lor  so  doing  and  for  every  offense  such  justice  &>liall 
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forfeit  and  pay  a  sum  not  more  than  fifty  dollars^  nor 
less  than  ten  dollars^  to  be  recovered  by  an  action  before 
any  conrt  having  jurisdiction  thereof,  and,  when  collected, 
shall  be  paid  into  the  treasury  of  the  county  where  such 
offense  was  committed/' 

The  language  used  by  the  l^islature  in  the  section  quoted 
is  clear  and  explicit.  It  makes  it  unlawful  for  a  justice  of 
the  peace  to  buy  a  judgment  upon  any  docket  in  his  posses- 
sion. Nor  can  such  officer  lawfully  purchase  any  interest 
in.such  a  judgment.  The  fees  earned  by  Frazier  in  the  va* 
rious  suits  brought  by  the  plaintiff  in  error  before  Bohman, 
as  justice  of  the  peace,  were  taxed  as  costs  therein  and  con- 
stituted a  part  of  the  several  judgments.  The  costs  taxed 
in  a  case,  when  collected,  belong  to  the  officers  who  earned 
the  same.  While  it  is  doubtless  true  that  an  officer  may 
maintain  an  action  against  the  party  for  whom  he  renders 
services,  for  his  fees,  it  does  not  follow  that  that  is  his  only 
remedy.  He  may  rely  on  the  enforcement  of  the  judg- 
ment for  costs  in  the  case  in  which  the  services  were  per- 
formed. We  are  of  the  opinion  that  the  purchase  by 
Bohman  of  the  constable's  fees  taxed  on  the  docket  in  the 
possession  of  the  plaintiff  below  is  prohibited  by  the  stat- 
utes; It  follows  that  no  recovery  can  be  had  under  the 
second  cause  of  action.  Unless  the  defendant  in  error 
shall  file  with  the  clerk  of  this  court  within  thirty  days  a 
remittitur  for  the  sum  of  $46.65,  the  judgment  of  the  dis- 
trict court  will  be  reversed ;  but  in  case  such  remittitur  is 
filed  within  the  time  stated,  the  judgment  will  be  affirmed 
for  $39.35. 

Judgment  acxx)kdlngly. 


The  other  judges  concur. 
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ElWOOD    &    Co.,  APPELLANTS,   V.    ESTATE   OP  J.  S. 

Marsh,  appellee. 

[Filed  Janttabt,  2, 1891.] 

Assignment  for  Creditors:  Claims:  Unavoidablb  Delay  is 
Filing.  Under  the  assign  meat  law  of  the  state,  where  the 
creditor  of  an  assignor,  without  any  laches  on  his  part,  is  pre- 
vented from  filing  his  claim  within  the  time  limited  therefor  bj 
the  ooanty  jadge,  he  may  afterwards  present  his  claim  for  allow- 
ance and  reoeiye  a  pro  rata  share  with  the  other  creditor  in  the 
assets  nnadministered  at  the  time  ills  claim  is  filed. 

Appeal  from  the  district  court  for  Webstei*  county. 
Heard  below  before  Gaslin,  J. 

Kaley  Broa.y  for  appellant,  cited :  Bank  of  Muskingum 
V,  Carpenter,  7  O.,  71 ;  Cheeseman  v.  Kyle,  15  O.  St,  15; 
EUis  V,  Oarlide,  16  Miss.,  552;  Succession  of  Yarborough, 
16  La.  Ann.,  258;  Perry  v.  West,  40  Miss.,  233;  LUtU  r. 
Little,  36  N,  H.,  224;  Q^uikshank  v.  Cruikshank,  9  How. 
Pr.  [N.  S.],  N.  Y.,  350;  Ti^g  v.  Moore,  10  Tex.,  197; 
Wood,  Lira.,  sec.  157  ;  Tindal  v.  McMillan,  33  Tex.,  484; 
OuUerton  v.  Mead,  22  CaL,  96 ;  Johndon  v.  Johnston,  36 
la.,  608 ;  Perry,  Trusts,  sec.  867 ;  Wilcox  v.  Jackson,  10 
N.  W.  Rep.,  665;  Fetters  v.  FarreU,  13  Id.,  319 ;  MoBison 
V.  Mills,  25  Id.,  631;  Brewster  v.  Kendrick,  17  la.,  479; 
McAfee  r.  Phillips,  25  O.  St.,  374;  Smiley  ».  Sampson,  1 
Neb.,  87,  89;  State  v.  Button,  25  Wis.,  109. 

J).  F,  Trunkey,  and  Case  &  McNeny,  contra,  cited :  El- 
lison V.  Lindsley,  33  N.  J.  Eq.,  258 ;  In  re  HoU,  45  Ta., 
301 ;  McKindley  v.  Nourse,  67  Id.,  118;  Smith  v.  Wheeler, 
12  N.  W.  Rep.,  626;  In  re  Burdick,  10  Daly  [N.  Y.], 
49;  Brewster  v,  Kendrick,  17  la.,  479. 

NORVAL,  J. 

This  is  an  appeal  from  the  district  court  of  Wel)ster 
county.     The  case  is  this:  On  the  14th  day  of  January, 
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1888^  John  S.  Marsh  made  a  general  assignment  to  the 
sheriff  of  Webster  county.  On  the  23d  day  of  January, 
1888,  the  assignee  filed  his  inventory  with  the  county 
judge  of  the  county,  who  on  the  same  day  fixed  the  7th 
day  of  Febmary  for  the  meeting  of  the  creditors  to  choose 
an  assignee.  Tlie  county  judge  gave  notice  of  said  meeting 
by  publication  as  required  by  the  statute,  and  mailed  cop- 
ies of  such  notice  to  each  of  the  creditors.  At  the  meeting 
of  the  creditors  held  on  February  7,  1888,  W.  T.  Auld 
was  elected  assignee,  and  qualified  as  such.  On  the  same 
day  the  county  judge  fixed  the  9th  day  of  March,  1888,  as 
the  limit  for  filing  claims  against  the  estate.  This  order 
was  published  on  February  8  in  the  Red  Cloud  Helmet 
and  a  copy  of  the  notice  was  mailed,  postage  prepaid,  two 
days  later,  to  each  of  the  creditors,  including  appellant. 
On  the  2d  day  of  April,  1888,  the  appellant  filed  with  the 
county  judge  an  unverified  statement  of  his  claim,  amount- 
ing to  $1,501.01,  besides  interest,  accompanied  by  the  four 
promissory  notes  representing  his  debt.  Afterwards,  on 
April  15,  he  verified  the  claim.  On  June  2,  1888,  the 
appellant  filed  his  petition  with  the  county  judge  for  an 
allowance  of  the  claim.  At  the  hearing,  the  county  court 
held  that  the  claim  was  barred  by  the  statute,  and  was  not 
entitled  to  be  considered  in  any  distribution  of  the  assets  of 
the  estate,  but  the  assignee  was  ordered  to  retain  in  his 
hands  $630.65,  the  amount  of  the  dividend  the  appellant 
would  have  been  entitled  to  had  his  claim  been  allowed. 

An  appeal  was  taken  to  the  district  court,  where  a  trial 
was  had  to  the  court,  with  finding  and  judgment  against 
the  appellant,  from  which  he  appeals  to  this  court.  The 
justness'  of  the  appellant's  claim  is  admitted.  The  sole 
question  presented  by  the  record  is  whether  the  ap|)ellant's 
claim  is  barred  by  the  statute,  it  having  been  filed  after 
the  expiration  of  the  date  fixed  by  the  county  judge  for 
filing  claims. 

Section  16,  ch.  6,  Comp.  Stats.,  which  relates  to  assign- 
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mcnts,  provides  that :  ''  Upon  the  day  of  the  meeting  of 
the  creditors  the  county  judge  shall  fix  a  day,  not  more 
than  sixty  nor  less  than  thirty  days  thereafter,  within 
which  all  claims  against  the  assigned  estate  shall  be  filed, 
and  within  which  the  assignee  or  assignor  or  any  creditor 
may  file  any  objection,  defense,  set-off,  or  counter-claim  to 
any  claim  which  the  assignor  might  or  could  have  op- 
posed to  the  same  had  action  been  brought  upon  the  same 
before  assignment.  Notice  of  the  time  so  fixed  shall  be 
given  in  the  manner  hereinbefore  provided  for  notice  of 
the  first  meeting  of  the  creditors.  Any  claim,  objection, 
set-off,  or  counter-claim  not  filed  on  or  before  the  date  so 
named  shall  be  forever  barred  from  being  considered  in 
the  settlement  of  said  estate  or  participating  in  any  divi- 
dend therein." 

A  literal  interpretation  of  the  language  of  the  section 
would  perhaps  bar  the  right  of  appellant  to  have  his  claim 
allowed  in  the  settlement  of  the  estate.  But  we  think  its 
provisions  should  be  liberally  construed,  in  order  to  carry 
out  the  object  and  purpose  of  the  legislature  in  passing 
the  assignment  law,  viz.,  to  secure  a  fair  and  equitable  di- 
vision of  the  property  of  the  assignor  among  all  his  cred- 
itors. 

It  will  be  observed  that  the  section  provides  that  notice 
of  the  time  fixed  in  which  claims  shall  be  filed  shall  be 
given  in  the  same  manner  as  notice  of  the  first  meeting  of 
the  creditors.  The  eighth  section  provides  that  the  county 
judge  shall  immediately  give  notice  of  such  meeting  by 
publication  in  some  newspaper  published  or  of  general 
circulation  in  the  county,  and  also  shall  within  two  days 
after  such  publication  mail  a  copy  of  such  notice,  with 
j)ostage  prepaid,  to  each  creditor  mentioned  in  the  inven- 
tory of  the  assignor.  The  object  of  the  notice  is  to  give 
an  opportunity  to  the  creditors  to  present  their  claims  for 
allowance  and  to  share  in  the  dividends.  The  undisputed 
testimony  shows  that  no  notice  of  the  order  of  the  county 
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court,  fixing  the  time  for  filing  dainis,  was  reoeived  by  the 
appellant  until  after  the  time  limited  for  that  purpose  had 
expired; 'that  immediately  thereafter  the  claim  was  filed, 
and  that  the  failure  to  present  it  sooner  was  due  to  the  lack  of 
notice.  It  is  clear  that  the  appellant  was  not  guilty  of  any 
laches.  To  hold  that  his  claim  should  not  be  allowed,  but 
be  rejected  in  the  settlement  of  the  trust,  would  be  unjust 
and  inequitable  and  contrary  to  the  whole  spirit  of  the  as- 
signment law.  Had  a  dividend  been  made  before  the  ap- 
pellant's claim  was  filed,  then  he  would  only  have  been 
entitled  to  a  pro  rcUa  share  with  the  other  creditors  in  the 
assets  not  disposed  of,  for  the  rights  of  those  creditors 
whose  claims  were  filed  in  time,  as  well  as  the  assignee, 
must  be  protected  in  any  dividend  ali*eady  made.  But  in 
this  case  no  dividend  had  been  declared,  and  the  appellant 
is  entitled  to  receive  an  equitable  share  in  the  settlement 
of  the  estate.  Suppose  on  the  last  hour  of  the  day  fixed 
by  the  judge  for  presenting  claims  a  fictitious  or  trumped- 
up  claim  should  be  filed  against  the  estate,  or  one  against 
which  the  assignor  has  a  valid  set-off  or  counter-claim ; 
under  the  strict  construction  contended  for  by  the  appellee, 
any  objection,  counter-claim,  or  set-off,  aft^erwards  filed 
against  such  claim,  but  prior  to  its  allowance,  could  not 
be  considered,  although  there  was  no  opportunity  to  present 
the  same  in  time. 

We  have  examined  and  considered  the  authorities  cited 
in  the  brief  of  appellee,  and  while  some  of  them  sustained 
a  construction  of  the  statute  opposite  to  that  which  we  give 
it,  yet  we  do  not  see  sufficient  reason  in  those  opinions  to 
justify  us  in  following  them. 

The  judgment  of  the  county  and  district  courts  are  re- 
versed and  the  cause  is  remanded  to  the  district  court  with 
instructions  to  allow  the  claim  of  appellant. 

JnBQMEl^T  ACCORDINaLY. 

The  other  judges  concur. 
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PRESENT : 

EoK.  A  MAS  A  COBB,  Chist  Justiob. 
"      SAMUEL  MAXWELL,     {  ,  __ 
«      T.L.NORVAL,  r^^«»- 


State,  ex  rel.  C.  M.  Brown,  v.  A.  J.  McPeak. 

[Filed  January  6, 1891.] 

1.  Contracts:  Impairing  Obligation  Of:  School  Lands:  Ap- 
praisement. Under  the  act  of  1879  the  statate  and  leases 
made  in  pnrsaance  thereof  declared  "  that  the  lessee  will  pay  for 
the  use  of  said  lands  the  annual  rate  of  not  less  than  six  per 
cent  per  annam  upon  the  appraised  value  thereof;  that  at  the 
expiration  of  five  years  from  the  date  of  the  lease,  and  every  five 
years  thereafter,  the  land  shall  he  appraised  hy  three  persons, 
one  of  whom  shall  be  appointed  by  the  county  clerk,  one  by  the 
lessee,  and  the  third  by  the  other  two,  and  that  the  valuation 
made  by  such  appraisers  shall  (provided  it  be  not  less  than  the 
former  appraisement)  be  the  basis  for  the  rental  for  the  five 
years  succeeding  the  next  first  day  of  January."  Held,  That 
this  being  the  contract  authori2sed  by  statute,  the  legislature 
could  not  deprive  the  lessee  of  the  right  to  select  an  arbitntor 

(139) 


SI  130 

f46  187 

31  139 

49  860 

56  313 


140  NEBRASKA  REPORTS.         {Vou  31 


StAte,  ex  rel.  Browo,  t.  McPeak. 


to  act  in  cot^anctioo  with  one  selected  bj  the  state  to  appraise 
the  rental  valne  of  the  land  for  the  saoeeeding  five  years. 

While  the  legislature  may  change  or  modify  the 


remedy  it  cannot,  by  a  direct  act,  deprive  the  party  of  a  sub- 
stantial contract  right. 

Original  application  for  mandamus. 

Robert  Ryan,  for  relators,  cited,  contending  that  the  act 
of  1883  impaired  the  obligation  of  contracts :  Fletcher  9. 
Peck,  6  Cranch  [U.  S.],  87-136  ;  Davi^  v.  Oray,  16  Wall. 
[U.  S.],  203 ;  Dilceman  v,  Dikeman,  1 1  Paige  Ch.  [N.  Y.], 
484 ;  Qoenen  v.  Schroeder,  8  Minn.,  387 ;  Greenfield  v.  Dor- 
ris,  1  Sneed  [Tenn.],  548 ;  Robinson  v.  Howe,  13  Wis., 
385 ;  Coffman  v.  Bank  of  Ky.,  90  Am.  Dec.,  313. 

William  Leese,  Attorney  General^  contra,  cited :  Cooley, 
Const.  Lim.,  sec.  286 ;  Jones  v.  Davis,  6  Neb.,  36 ;  Marion 
V,  State,  20  Id.,  249;  Atkins  v.  Atkins,  18  Id.,  477;  StaUt. 
ScoU,  17  Id.,  690. 

Maxwell,  J. 

The  relators  are  the  owners  and  assignees  of  a  certain 
school  land  lease  made  September  12,  1882,  and  there- 
under are  in  possession  and  occupancy  of  the  east  half  and 
southwest  quarter  and  northeast  quarter  of  northwest 
quarter  of  section  36,  township  4  north,  range  25  west, 
6th  P.  M.,  said  land  being  situate  in  Furnas  county,  Ne- 
braska. By  the  terms  of  this  lease  the  following  provisions 
were  made : 

''The  said  lessee  shall  and  will  pay  promptly  semi-an- 
nually, in  advance,  on  the  first  day  of  January  and  July  in 
each  year,  to  the  county  treasurer  of  said  county  of  Fur- 
nas for  the  use  of  said  land'^,  the  full  annual  rate  of  six 
per  cent  upon  the  aforesaid  appraised  value  of  said  lands; 
•  and  that  he  shall  in  like  manner  pay  semi-annually,  in  ad- 
vance, the  annual  rate  of  six  2)er  cent  upon  the  appraised 
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value  of  said  land ;  and  that  he  shall  in  like  manner  pay 
semi-annually,  in  advance,  the  annual  rate  of  six  percent 
upon  the  appraised  value  of  said  lands,  which  shall  here- 
after be  made;  that  he  will  not  commit  any  waste  or  spoil 
in  or  upon  said  lands;  that  at  the  expiration  of  five  years 
from  the  date  hereof,  and  every  five  years  thereafker,  the 
said  lands  shall  be  appraised  by  three  persons,  one  thereof 
to  be  appointed  by  the  county  clerk  of  said  county  afore- 
said, one  by  the  lessse,  and  the  other  to  be  appointed  by 
the  appraisers  who  shall  be  appointed  as  aforesaid,  and 
that  the  valuation  made  by  the  said  appraisers  at  the  re- 
spective times  aforesaid  shall  (provided  it  be  not  less  than 
the  appraisement  first  above  stated)  be  the  basis  of  the 
rental  for  the  next  succeeding  five  years  after  each  such 
appraisement/'  etc. 

The  above  provisions  were  in  strict  accordance  with  those 
of  the  statute  in  force  at  the  time  said  lease  was  made,  as 
contained  in  section  2,  page  111,  of  the  act  of  1879,  being 
section  19,  ch.  80,  Comp.  Stats.,  1881,  as  follows:  ''That 
the  lessee  will  pay  for  the  use  of  said  lands  the  annual  rate 
of  not  less  than  six  per  cent  per  annum,  upon  the  appraised 
value  thereof ;  that  at  the  expiration  of  five  years  from  the 
date  of  the  lease,  and  every  five  years  thereafter,  the  land 
shall  be  appraised  by  three  persons,  one  of  whom  shall  be 
appointed  by  the  county  clerk,  one  by  the  lessee,  and  the 
third  by  the  other  two,  and  that  the  valuation  made  by 
such  appraisers  shall  (provided  it  be  not  less  than  the  former 
appraisement)  be  the  basis  for  the  rental  for  the  five  years 
succeeding  the  next  first  day  of  January.''  There  has  been 
no  appraisement  at  the  end  of  the  first  five  years  (1887), 
as  provided  above,  and  the  state  authorities  refuse  to  per- 
mit the  appraisers  to  be  chosen  as  prescribed  in  the  lease 
and  statute  above  set  forth. 

The  relators  insist  that  the  above  provisions  are  binding, 
and  are  not  subject  to  modification  or  revocation  by  the 
state  authorities  in  the  absence  of  default  upon  their  part. 
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The  commissioner  of  public  lands  and  buildings,  on 
July  1,  1890,  notified  the  relators  that  the  board  of  public 
lands  and  funds  of  the  state,  unless  payments  were  made 
within  six  months  from  that  date,  would  declare  forfeited 
the  said  lease  as  to  the  east  half  of  section  36,  township  4, 
range  25.  The  relators  thereupon,  as  to  said  east  half  of 
section  36,  township  4,  range  25,  made  a  tender  as  follows: 

"I,  A.  J.  McPeak,  treasurer  of  Furnas  county,  Ne- 
braska, do  hereby  acknowledge  that  Clinton  M.  Brown  and 
Louis  E.  Pierrepont,  by  their  agent,  E.  W.  Lewis,  have,  the 
27th  day  of  September,  1890,  tendered  to  me  the  sum  of 
$55.19,  being  the  amount  now  due  from  them  as  interest 
and  costs  on  school  land  lease.of  the  east  half  of  section  36, 
township  4  north,  of  range  25  west  of  the  6th  P.  M.,  in 
Furnas  county,  Nebraska,  under  the  original  appraisement, 
and  I  hereby  refuse  to  accept  the  same  and  issue  a  receipt 
accordingly,  for  the  sole  and  only  reason  that  an  appraise- 
ment of  said  land  was  made  at  $2,000  by  the  county  com- 
missioners on  the  1st  day  of  July,  1889. 

"A.  J.  McPeak, 

"  Oounty  H^easurer, 
"Witness:  E.  W.  Lewis." 

It  will  be  observed  that  under  the  statute  of  1879,  the 
statute,  and  also  the  lease  in  pursuance  thereof,  provided 
that  at  the  expiration  of  five  years  from  the  date  of  the 
lease,  and  ever)'  five  years  thereafter  [during  its  continu- 
ance], the  land  should  be  appraised  by  three  persons,  one  of 
whom  should  be  appointed  by  the  county  clerk,  one  by  the 
lessee,  and  the  third  by  the  other  two,  and  that  the  valua- 
tion made  by  such  appraisers  shall,  if  not  less  than  the 
former  appraisement,  be  the  basis  for  the  rental  for  the  five 
years  next  succeeding  first  day  of  January,  etc.  In  pass- 
ing the  act  the  legislature  recognized  the  fact  that  lessees  of 
school  land  had  an  intei*est  therein  which  continued  during 
the  existence  of  the  lease.  It  was  assumed,  apparently, 
that  the  rental  value  would  continue  to  increase,  hence  the 
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lands  must  be  reappraised  every  five  years.  In  this  reap- 
praisement  the  lessee  was  giveu  an  opportunity  to  select  a 
person  as  representative  of  his  interest;  the  state  to  be 
represented  by  such  person  as  the  statute  should  authorize. 
No  doubt  the  state  may  change  the  law  by  providing  who 
shall  represent  it  as  arbitrator  in  fixing  the  amount  of  such 
reappraisement,  as  such  change  in  the  law  applies  merely 
to  the  remedy.  The  state,  however,  having  expressly  stip- 
ulated that  the  lessee  should  have  the  right  to  choose  an 
arbitrator,  cannot,  during  the  existence  of  such  lease,  de- 
prive him  or  his  assignee  of  the  right.  This  is  a  right 
arising  under  the  contract  which  may  be  indispensable  to 
protect  his  interest.  It  is  not  a  law  affecting  the  remedy 
or  mode  of  enforcing  the  contract,  which  is  clearly  within 
the  control  of  the  l^slature.  (Jones  v,  Datd^,  6  Neb.,  37 ; 
Morse  v.  Goold,  1  Kern.,  281 ;  Von  Baumhauch  v.  Bade,  9 
Wis.,  510;  Waller  v.  Bacon,  8  Mass.,  4'J8;  State  v.  ScoU, 
17  Neb.,  686.) 

The  well-known  rule  is,  that  the  remedy  may  be  modi- 
fied in  such  way  as  the  legislature  may  deem  just  and 
reasonable.  (Cooley's  Constitutional  Limitations,  p.  347, 
note  2;  Sbwrges  v.  Orovminshield,  4  Wheat,  122,  200,  per 
Marshall,  Ch.  J. ;  Ward  v.  FarweU,  97  111.,  593.)  In 
note  2,  page  347,  it  is  said :  ''A  statute  allowing  the  de- 
fense of  want  of  consideration  in  a  sealed  instrument  pre- 
viously given  does  not  violate  the  obligation  of  contracts. 
(  Williams  v,  Haines^  27  la.,  251.  See  further.  Parsons  v. 
Owey,  28  Id.,  431 ;  OAr^is  t?.  TTASney,  13  Wall.,  68;  Cook 
V.  Crregg,  46  N.  Y.,  439.)  Right  accruing  under  stipula- 
tion in  a  note  to  waive  process  and  confess  judgment  may 
be  taken  away.  {Worsliam  v.  Stevens,  66  Tex.,  89.)  A 
statutory  judgment  lien  may  be  taken  away.  ( Watson  v. 
^New  YoKk  Central  R.  Co.,  47  N.  Y.,  157;  Woodbui^i  v. 
Grimes,  1  Col.,  100;  ocfntra,  Gunn  v.  Barry,  15  Wall., 
610.)" 

The  statute  of  1883  did  not  attempt  to  modify  the  act 


144 


NEBRASKA  REPORTS,         [Vol.  31 


Hagler  t.  State. 


of  1879  by  changing  the  person  to  be  selected  by  the  state 
as  appraiser^  but  sought  to  deprive  the  lessee  of  the  right 
of  selecting  an  appraiser.  This  the  state  could  not  do 
without  violating  its  contract  with  the  lessees,  and  to  that 
extent  the  statute  is  void  as  to  contracts  then  existing 
under  the  act  of  1879.  No  doubt  the  lessee  may  waive 
his  right  to  select  an  appraiser,  and  he  will  be  deemed  to 
have  done  so  unless  he  objects  to  the  appraisement  made 
under  the  act  of  1883.  The  relator,  however,  does  not 
appear  to  have  waived  any  rights  in  the  premises,  and  is 
therefore  entitled  to  the  relief  sought. 

A  peremptory  writ  of  mandamus  will  issue  as  prayed 
for  in  the  petition. 

Writ  allowed. 


The  other  judges  concur. 
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V.  W.  Haoler  et  al.  v.  State  op  Nebraska. 

[Filed  January  6, 1891.] 

1.  Official  Bonds:  Alteration:  Surbtibsl  Where  an  official 
bond  is  altered  after  the  same  has  been  signed,  bat  before  its  de- 
liTery  and  approval,  by  the  erasare  of  the  name  of  one  of  the 
safeties  thereon,  and  the  alteration  is  plainly  noticeable,  all  the 
sureties  are  released  who  had  no  knowledge  of  or  did  not  con- 
sent to  the  alteration  or  ratify  it. 


:  :  :  Ratification.     In  such  a  case,  if  the 

sureties,  after  having  received  knowledge  of  the  alteration,  ac- 
cept indemnity  from  the  principal  obligor,  they  thereby  adopt 
and  ratify  the  bond  an  their  own,  and  are  liable  according  to* 
the  conditions  therein  written.  * 


Error  to  the  district  court  for  Saline  county.     Trieil 
below  before  Morris,  J. 
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Abbott  it  Abbott,  for  plaintiffs  in  error,  cited  :  Perry  v. 
Patterson,  5  Humph.  [Tenn.],  133;  State  Bank  v.  Evans,  3 
Green  Law  [N.  J.],  155  [28  Am.  Dec.,  400,  and  note  at 
408] ;  People  v.  BoMwick,  43  Barb.  [N.  Y.],  1  [32  N.  Y. 
445] ;  Smith  v.  United  States,  2  Wall.  [U.  S.],  219 ;  OuUer 
v»  Roberts,  7  Neb.,  5;  Letcher  v.  Bates,  22  Am.  Dec.,  92 ; 
Woodworth  V.  Bank,  10  Id.,  239;  Murfree,  Official  Bonds, 
sec.  760;  Caffrey  r.  Dudgeon,  10  Am.  Rep.,  134;  Draper 
V.  Wood,  17  Id.,  92;  Nash  v.  FugaJte,  18  Id.,  640;  Sharp 
r.  U,  S.,  2S  Am.  Dec.,  679,  notes;  Hessell  v.  Johnson,  6 
Am.  St.  Rep.,  334  [63  Mich.,  623] ;  Taylor  Go.  v.  King,  5 
Am.  St.  Rep.,  666. 

Geo.  H.  Hastings,  contra,  cited:  Cutler  v.  Roberts,  7 
Neb.,  4;  McOormick  v.  Bay  City,  23  Mich.  457;  CarroU 
v.Ruggles,  69  la.,  275;  Taylor  Co.  v.  King,  34  N.  W. 
Rep.,  774;  State  v.  Peck,  53  Me.,  284;  Chicago  v.  Gage, 
99  111.,  593 ;  Drury  v.  Foster,  2  Wall.  [U.  S.],  24;  Kopple- 
kom  V.  Huffman,  12  Neb.,  98 ;  Lee  Courdy  v,  Welsing,  30 
N.  W.  Rep.,  481;  Wiley  v.  Moor,  17  Serg.  &  K.  438; 
Wright  v.  Harris,  31  la.,  272. 

NORVAL,  J. 

This  suit  was  brought  in  the  court  below  against  Wm. 
R.  Toole,  as  a  former  town  treasurer  of  Dorchester  town- 
ship, Saline  county,  and  V.  W.  Hagler,  Andrew  Moffitt, 
W.  J.  Jennings,  N.  C.  Rierson,  Alfred  Barslow,  and  Paul 
Bankson,  &s  sureties  on  his  official  bond,  to  recover  the  sum 
of  $2,064.48,  with  interest  thereon.  Toole  failing  to  an- 
swer, his  default  was  entered. 

The  defendant  Moffitt  filed  an  answer  admitting  that  he 
signed  the  bond,  and  alleging  that  before  the  same  was  pre- 
sented for  approval,  his  name,  at  his  request,  was  erased 
therefrom. 

Hagler  in  his  answer  alleges  that  he  refused  to  sign  tlie 
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bond  unless  Moifitt  and  the  other  defendants  would  also 
sign  the  same  as  sureties ;  that  Moffitt  promised  to  and  did 
sign  the  bond,  and  the  other  defendants  afterwards  signed 
the  same;  that  before  its  approval  the  name  of  Moffitt  was 
purposely  erased^  without  the  knowledge  and  consent  of 
Hagler,  and  that  he  had  no  knowledge  of  such  withdrawal 
until  after  the  defalcation  of  Toole. 

The  defendants  Jennings,  Bankson,  Barslow,  and  Bier- 
son  join  in  an  answer,  in  which  they  set  up  that  Moffitt 
and  Hauler  had  signed  the  bond  when  they  signed  the 
same,  and  allege  that  Moffitt's  name  was  afterwards  erased 
without  their  knowledge  and  consent,  but  before  the  bond 
was  approved. 

A  jury  was  waived  and  the  case  was  tried  to  the  court, 
who  found  the  issues  against  all  of  the  defendants,  and 
rendered  a  judgment  in  favor  of  the  plaintiff  below  for 
$2,530.50.  All  of  the  answering  defendants  joined  in  a 
motion  for  a  new  trial,  which  was  overruled,  and  the 
sureties  bring  the  case  here  on  error. 

The  record  discloses  that  the  defendants  Hagler  and 
Moffitt  signed  the  bonds^  by  mutual  agreement  and  at 
about  the  same  instant  of  time,  Hagler  signing  first,  fol- 
lowed by  Af offitt.  It  was  shortly  afterwards  presented  to 
and  was  signed  by  the  other  sureties.  After  all  the  de- 
fendants signed  the  bond,  and  before  it  was  presented  for 
approval,  Moffitt's  name  was,  at  his  request,  erased  from 
the  instrument  by  drawing  a  pencil  line  through  the  name, 
unbeknown  to  the  other  sureties.  In  this  condition  the 
principal  in  the  bond  filed  it,  and  it  was  afterwards  ap- 
proved. Toole  was  robbed  of  the  money  which  he  had 
collected  as  taxes.  No  question  is  made  as  to  the  amount 
of  his  defalcation.  It  further  appears  from  the  testimony 
that  soon  after  Toole  was  robbed,  for  the  purpose  of  in- 
demnifying the  sureties  against  loss,  he  turned  over  to 
them  his  real  and  personal  property  of  the  value  of  sev- 
eral hundred  ddHars.    The  real  estJite*  consisted  of  two  lots 
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in  the  village  of  Dorchester,  which  were  held  at  the  time 
by  Toole  under  a  contract  of  purchase.  Sometime  after- 
wards the  sureties  sold  the  personalty,  and  with  the  pro- 
ceeds arising  therefrom  paid  tlie  unpaid  purchase  price  on 
the  lots  aud  took  a  deed  tlierefor  in  the  names  of  all  the 
sureties,  including  Moffitt. 

Until  the  bond  in  question  was  delivered  to  the  proper 
officer  and  approved,  it  was  not  binding  upon  any  of  the 
obligors.  Prior  to  its  approval,  any  signer  could  lawfully 
have  his  name  erased  from  the  instrument,  and  such  with- 
drawal from  the  bond  releases  the  person  withdrawing 
from  all  liability  thereon. 

It  cannot  be  doubted  that  the  erasure  of  Moffitt's  name 
in  the  body  of  the  bond,  and  as  signed  to  it  as  one  of  the 
sureties,  prior  to  its  delivery  and  approval,  without  the 
knowledge  and  consent  of  his  co-sureties  and  after  all  had 
signed  the  instrument,  W9»  a  material  alteration.  It  made 
the  bond  quite  different  from  that  signed  by  the  defend- 
ants. The  releasing  of  Moffitt  increased  the  liability  of  all 
the  other  sureties,  and  diminished  their  means  of  protec- 
tion by  way  of  contribution  from  Moffitt.  But  it  is 
claimed  by  counsel  for  the  defendant  in  error  that  when  the 
sureties  left  the  bond  with  Toole  to  deliver  to  the  county 
clerk,  they  constituted  him  their  agent,  and  as  the  bond  is 
in  the  same  condition  as  when  delivered,  they  cannot  set 
up  as  a  defense  that  Toole  erased  Moffitt's  name  without 
their  consent  While  it  is  true  the  principal  obligor  was 
the  agent  of  tlie  sureties  in  delivering  the  bond,  he  was  not 
authorized  by  them  to  change  the  obligation  to  their  preju- 
dice without  their  consent,  or  to  deliver  it  in  any  other  con- 
dition than  it  stood  when  they  signed  it.  He  could  no 
more  bind  the  sureties,  by  erasing  one  of  the  obligors,  than 
he  could  bind  them  by  increasing  the  amount  of  the  pen- 
alty without  their  knowledge.  The  alteration  of  the  bond 
ill  suit  was  such  as  to  attract  the  attention  of  the  reader  of 
tlic  instrument.     It  was  the  duty  of  the  officer  who  ap- 
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proved  it  to  have  declined  to  accept  it  in  its  altered  con- 
dition. 

It  was  said  by  this  coart  in  Ouiler  v.  Roberts,  7  Neb.,  6, 
that  'Mf  there  is  anything  on  the  face  of  the  bond^  or  in 
the  attending  circumstances,  to  apprise  the  obligee  that  the 
bond  has  been  delivered  by  the  sureties  to  the  obligor  to  be 
delivered  to  the  obligee  upon'  certain  .conditions,  which 
have  not  been  complied  with,  the  sureties  may  plead  the 
failure  to  comply  with  the  conditions  as  a  defense  in  an  ac- 
tion on  the  bond." 

State  V.  Oi'aig  et  al,  68  Iowa,  238,  was  an  action  upon 
a  bond  executed  to  the  state  of  Iowa  by  the  defendant 
Craig  as  warden  of  the  penitentiary.  After  the  signatures 
of  seven  of  the  sureties  were  obtained,  one  Geo.  H.  Smith 
signed  the  bond  as  surety.  The  signatures  of  several  oth- 
ers were  obtained  after  that.  Before  the  names  of  the  sure- 
ties were  inserted  in  the  body  of  the  bond,  and  before 
it  was  approved  or  offered  for  approval,  the  name  of  Smith 
was  erased,  partly  at  his  request  and  partly  l>ecause  he  re- 
fused to  justify  in  an  amount  sufficiently  large  to  satisfy 
Craig.  None  of  the  sureties  consented  to  the  erasure. 
They  defended  on  the  ground  that  Smith's  name  was 
erased.  The  court  held  that  the  alteration  was  a  material 
one,  and  that  the  sureties  who  signed  prior  to  Smith,  as 
well  as  those  who  signed  aft^erwarda,  were  released. 

In  State  v.  Churchill  et  al,,  3  S.  W.  Rep.,  352,  the  prin- 
cipal defendant,  Churchill,  was  elected  treasurer  of  the 
state  of  Arkansas  and  executed  his  official  bond,  with  the 
other  defendants  as  his  sureties.  The  name  of  KadcIifT, 
signed  to  the  bond  as  one  of  the  sureties,  was  erased  by 
Churchill  after  all  the  defendants  had  signed  it  and  before 
it  was  delivered  or  approved.  None  of  the  sureties  had 
any  knowledge  of  the  erasure,  except  that  A.  H.  Garland, 
one  of  their  number,  then  governor  of  the  state,  observed 
the  erasure  when  the  bond  was  presented  to  him  for  ap- 
proval. Upon  these  facts  all  the  sureties,  including  Grar- 
land,  were  held  not  liable. 


Vol,.  31]         JANUARY  TERM,  1891.  149 


Hagler  t.  State. 


The  rule,  we  think,  was  carried  too  far  in  the  latter  case 
in  releasing  Garland,  who  approved  the  bond  with  knowl- 
edge of  the  alteration.  The  principle  established  by  the 
adjudicated  cases  is,  that  where  an  official  bond  is  altered 
afler  the  same  has  been  signed,  but  before  its  delivery  and 
approval,  by  the  erasure  of  the  name  of  one  of  the  sureties 
tliereon,  and  the  alteration  is  plainly  noticeable,  all  the 
sureties  are  released  who  had  no  knowledge  of  or  did  not 
consent  to  the  alteration,  nor  ratify  it.  {Smith  v.  U.  8.,  2 
Wall.,  219;  Dair  v.  U.  8.,  16  Wall.,  1;  Boston  v.  Benson, 
12  Cush.,  61;  Martin  v.  Thomas,  24  How.,  316;  U.  8.  v. 
aNM,  19  Fed.,  567;  Stale  v.  Craig,  68  Iowa,  238.) 

It  is  urged  by  the  defendant  in  error  that  the  sureties 
having  been  indemnified  by  the  principal  obligor  afler  the 
defalcation  occurred,  and  with  knowledge  that  Moffitt's 
name  had  been  erased,  they  adopted  and  ratified  the  bond 
in  the  condition  in  which  it  was  approved,  and  are  liable 
thereon.  Had  the  sureties  consented  to  the  alteration  be- 
fore the  approval  of  the  bond,  they  would  have  been  liable. 
So,  by  receiving  security  from  Toole  after  the  defalcation 
occurred,  with  knowledge  of  the  change  in  the  bond,  they 
adopted  and  ratified  it  as  theira,  and  are  liable  according  to 
the  conditions  therein  written. 

It  does  not  appear  that  all  the  sureties  had  knowledge  of 
the  taking  of  the  security,  but  as  all  joined  in  the  motion 
for  a  new  trial,  as  it  could  not  be  allowed  as  to  all,  it  was 
rightly  overruled  as  to  all.  {Long  v.  Clapp,  16  Neb.,  417; 
Borsey  v.  MeGee,  30  Id.,  667.) 

The  judgment  of  the  district  court  is 

Affikmed. 


The  other  judges  concur. 
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Lb /I  G.  Todd  et  au,  appellees,  v.  Cass  County 

ET  AL.,  APPELLAirr. 
[FiLKD  Jakuabt  13, 1891.] 

1.  Elections:  Contest.  A  party  in  contesting  an  election  set 
forth  in  his  petition  ihe  names  of  161  persons  whom  it  was  al- 
leged were  illegal  Toters,  and  who  voted  in  faTor  of  the  proposi- 
tion contested.  Also  that  a  considerable  nnmber  of  illegal  votes 
were  cast  by  persous  whose  names  were  unknown  to  the  plaint- 
iffs. To  sustain  these  allegations  the  proof  failed  to  show  that 
the  persoDS  objected  to  did  not  reside  within  the  city,  and  in  the 
ward  in  which  the  returns  showed  that  they  had  voted.  Hefd, 
The  proof  was  insufficient  to  show  that  fraudulent  or  illegai 
votes  were  cast 


: :  Proof  of  Illegal  Voting.    One  of  the  modes 

of  proving  that  illegal  or  fraudulent  votes  were  cast  in  a  ward 
of  a  city  or  other  subdivision  is  to  call  a  resident  on  one  of  the 
blocks  in  said  ward  and  prove  by  him  who  were  residents  and 
voters  residing  on  the  lot  on  which  he  resides.  If  he  is  ac- 
quainted with  all  the  residents  and  voters  on  such  or  other 
blocks,  he  may  testify  thereto.  Otherwise  witnesses  from  the 
several  houses,  lots,  or  blocks  must  be  called  to  show  who  are 
occupants  and  voters  in  the  several  buildings  on  said  block  or 
blocks  at  the  time  of  the  election.  The  proof  may  be  extended 
in  this  manner  over  the  disputed  territory,  and  the  fraudulent 
names  deducted  from  the  whole  vote  cast  in  such  ward  or  other 
division. 


3.  :  :  .    Where  it  is  sought  to  have  an  election 

declared  fraudulent  because  the  votes  cast  are  grossly  in  excess 
of  those  cast  at  previous  and  succeeding  elections,  the  proof 
should  show  the  number  of  votes  cast  at  at  least  two  general 
elections  preceding,  as  well  as  those  cast  at  the  elections  follow- 
ing, together  with  amy  explanation  tending  to  show  the  cause,  or 
the  want  of  it,  for  the  increase,  and  if  fraud  is  clearly  established 
in  the  excessive  votes  the  court  may  reduce  the  vote  to  the  aver- 
age number  theretofore  cast,  or  in  case  of  gross  fraud  reject  it 
altogether. 

4.  :  :  Case  Stated.    An  election  was   held   in  the 

county  of  C.  to  issue  the  bonds  of  the  county,  at  which  the  city 
cf  P.  cast  more  than  2,200  votes.    The  election  was  held  in 
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Jane,  1889,  and  to  prove  that  the  election  was  frandalent  the 
contestant  introdnced  the  number  of  votes  cast  at  the  city  elec- 
tion in  said  city  in  the  spring  of  1889,  and  also  at  the  election  in 
November,  1889,  being  aboat  1,300  votes;  but  did  not  introdace 
the  nnmber  of  votes  cast  at  the  general  election  in  1888,  nor  at 
the  general  election  in  1887.  The  court  found  the  nnmber  of 
legal  voters  in  the  city  at  the  time  of  the  bond  election  to  be 
1,9*28.  Seldf  That  without  proof  that  the  votes  cast  at  the  gen- 
eral elections  of  1886  and  1887  were  greatly  lees  than  the  nnmber 
of  votes  cast  at  the  bond  election,  the  court  could  not  reject  votes 
at  the  latter  election  as  being  excessive  and  therefore  fraudulent 
and  unknown  voters. 

Motion  for  rehearing  of  caae  reported  30  Neb.,  823. 

Webster  &  Holmes,  and  E.  H.  Wooley,  for  the  motion, 
cited :  Brown  v.  jEfcrr,  21  Neb.,  128 ;  Tootle  v.  Dunn,  6 
Id.,  100;  Maxwell,  Crim.  Proc,  66;  Cook  r.  Pidcrel,  20 
Neb.,  434. 

Maxwell,  J. 

A  motion  for  a  rehearing  has  been  filed  in  this  case,  and 
after  careful  re-examlnation  of  the  facts  we  are  convinced 
that  our  former  decision  is  right,  and  that  the  proof  fails 
to  show,  with  that  degree  of  certainty  required  by  law, 
fraud  in  the  election  sufficient  to  change  the  result,  and 
therefore  that  the  court  below  erred  in  annulling  the  elec- 
tion. 

The  attorneys  for  the  appellees,  however,  seem  to  labor 
under  the  impression  that  the  court  had  decided  that  in  all 
cases  it  was  necessary  to  identify  by  name  the  persons  who 
voted  fraudulently,  and  that  an  election  could  not  be  an- 
nulled unless  all  the  fraudulent  votes  were  distinctly 
pointed  out.  These  questions  were  not  presented  in  such 
form  that  they  controlled  in  this  case  for  the  following  rea- 
sons :  The  action  was  brought  upon  the  theory  that  certain 
)>ersons  named  had  cast  ill^al  votes  in  the  city  of  Platts- 
mouth,  or  that  illegal  votes  had  been  cast  in  the  names  of 
such  jiersons. 
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Thore  was  also  an  allegation  that  a,  certain  Dumber  of 
nicgal  votes  were  cast,  the  names  of  the  vuters  being  un- 
known to  the  apj^ellees.     The  court  held  that  in  a  ca»e  of 
tills  kind  the  illegal  voters  must  be  pointed  out,  and  if  not 
known  at  the  commencement  of  the  action,  the  names 
petition  by  leave  of  court  when 
at  certain  illegal  votes  were  cast 
said  city,  four  witnesses   were 
'ho  testified   in   substance  that 
icquaintance  in  their  own  waixls 
'  certain  of  the  persons  returned 
hey  had  neither  knowledge  nor 
no  attempt  to  take  the  city  in 
led  on  certain  lots  and  blocks 
hole  city  with  proof.     We  must 
of  was  not  desired  as  It  was  not 

lat  the  average  number  of  votes 
tion  in  each  of  the  First,  Second, 
^as  about  500.  Now,  no  one  will 
siding  in  any  ward  or  precinct  of 

city  is  acquainted  with  and  cau 
ne-third  even  of  the  inhabitants 
T  several  hundred.  This  is  true 
nd  was  doubly  applicable  in  the 
lumber  of  new  railway  employes 
'ore  come  into  the  city.  Oue  of 
le  of  that  kind  is  to  call  a  resident 

city  who  is  acquainted  with  the 
id  require  him  to  testify  as  to  the 

If  he  is  not  acquainted  with  all 
;  block  he  probably  is  with  those 
ch  he  resides,  and  perhaps  those 
'hese  persons  he  will  name,  and 
pon  other  lots  in  the  same  block 
e  persons  residing  on  said  block 
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at  the  time  of  the  electiou  are  proved.  The  proof  as  to 
other'bloeks  is  to  be  taken  in  the  same  way.  In  a  thickly 
settled  portion  of  the  city  it  may  be  necessary  to  call  a  wit* 
ness  from  each  house,  while  in  a  sparsely  settled  portion 
thereof  a  witness  may  be  able  to  testify  as  to  the  voters  in 
said  ward^  or  at  least  in  several  blocks  thereof.  Nothing 
of  this  kind  was  attempted,  hence  all  that  the  proof  estab- 
lished was  a  mere  suspicion,  and  was  tiierefore  wholly  in- 
adc^quate. 

Second — But  it  is  said  in  effect  that  the  unknown  illegal 
vote  was  not  considered  by  the  court.  That  is  true,  for  the 
reason  that  none  was  proved.  The  number  of  votes  cast 
for  the  bonds  is  shown,  also  the  votes  cast  at  the  city  elec- 
tion, which  is  said  to  have  been  exciting  on  account  of  the 
issue  in  school  matters.  The  votes  cast  at  the  election  in 
November,  1889,  are  also  shown,  and  it  is  claimed  that 
this  was  an  exciting  election.  But,  taking  the  finding  of 
the  court  as  true,  about  one-third  of  the  voters  in  said  city 
did  not  attend  such  election,  which  shows  that  but  little 
public  interest  was  taken  therein.  The  votes  cast  at  the 
presidential  election  in  1888  and  for  county  officers  do  not 
appear,  nor  have  we  any  evidence  as  to  the  votes  cast  at 
the  general  election  in  1887.  Had  the  proof  shown  that 
the  number  of  votes  cast  in  1887  and  in  1888  were  but 
1,300,  and  that  the  votes  cast  at  the  general  election  in 
1889  were  about  1,300,  and  that  this  number  at  the  bond 
election  June,  1889,  had  been  swelled  to  more  than  2,200, 
the  conclusion  would  be  almost  irresistible  in  the  absence 
of  proof  explaining  such  votes  that  the  increase  had  been 
obtained  by  fraud. 

We  find,  however,  that  the  judge  found  that  in  June 
1889,  there  were  1,928  legal  voters  in  the  city  of  Platts- 
mouth;  presumably  these  voters  were  there  in  November, 
1889,  but  because  of  a  new  registry  law,  many  of  the 
voters,  being  railway  employes  and  on  duty,  failed  to  ro- 
ister and  vote.     No  one  will  contend  that  if  the  votes  cast 


NEBRASKA  REPORTS.         [Vol.  31 


:y  of  Plattsmouth  for  president  and  state  and  county 
ikould  equal  or  exceed  2,200,  that  any  presum[>- 
Traud  would  arise  in  June,  IS89,  bcijuse  tlie  city 
•e  thao  2,200  votes.  Why  the  returns  of  the  two 
g  general  elections  were  not  introduced  in  evidence 
lot  understand,  if  it  was  sought  to  .impeach  the 
by  showing  a  grossly  increased  vote  in  June,  1889. 
case  the  votes  at  preceding  general  elections  for 
two  years  should  be  shown,  and  also  the  votes  cast 
ubsequent  election.  These  votes  may  be  explained 
ing  a  lack  of  interest  in  the  voters,  or  any  other 
r  an  increase  or  decrease  of  the  votes.  Where, 
,  a- city  or  precinct  without  adequate  cause  shows 
r  excessive  vote,  which  is  unexplained,  it  may  be 
r  reducing  the  vot«  to  the  ordinary  average  limit, 
cannot  be  separated  and  it  is  clearly  apparent  that 
as  been  perpetrated,  for  rejecting  it  altogether, 
■e  some  of  the  modes  by  which  fraudulent  voting 
letected  and  the  wrongs  redressed.  This  cannot  be 
a  mere  suspicion,  however,  as  in  the  absence  of 
the  contrary  ballots  cast  are  presumed  to  be  valid, 
!  made  by  the  record  is  not  suflBciently  definite  to 
nt  fraudulent  votes  were  cast  at  Plattsmouth  at 
ion  in  question, 
lotion  for  a  rehearing  must  be 


}ther  judges  ooQcnr. 
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O.  B.  Harvey  v.  J.  W.  Wakren. 

[Filed  Januabv  13,  1691.] 

SherifQi :  Failube  to  Pay  Oyeb  Exbcutiok  Money:  Double 
Paym ICNT  BY  JtiOflMJCVT  CjcBMioE.  In  «ii  activn  ii|e«ui8t  a 
sheriff  and  his  sareties  upon  au  official  hond  it  was  alleged  \h 
sahstanoe  that  he  had  collected  the  amount  of  an  execution, 
marked  the  judgment  satisfied  thereon,  but  failed  to  retani  the 
same  or  pay  the  money  into  court  or  to  the  execution  creditor; 
that -afterwards,  to  release  the  lien  upon  his  land,  the  plaintiff 
paid  the  execution  creditor  the  amount  of  the  judgment  and 
costs,  and  thereupon  brought  an  action  against  the  sheriff  and 
his  sureties  to  reooTer  the  money  so  paid.  Eeldf  That  on  pay- 
mmit  of  the  judgment  to  the  creditor  he  was  subrogated  to  the 
rights  of  the  execution  creditor  therein  and  could  reooyer  fix>m 
the  sheriff  and  his  sureties  the  amount  so  paid. 

£bbor  to  the  district  court  for  Webster  county.  Tried 
below  before  Gablin,  J. 

(?.  jS.  Chaney  {J,  M.  Chafin  with  him),  for  plaintiff 
in  error,  cited:  People  v.  MeOaUum,  1  Neb.,  203;  Dorsey 
V.  HaJly  7  Id.,  463;  Holmes  v.  State,  17  Id.,  74;  Mo. 
VaUey  Land  Co.  v.  BushneUy  11  Id.,  192  ;  AMey  v,  Rey- 
noldsy  2  Strange  [Eng.],  915;  Harmony  v.  Bingham,  12 
N.  Y.,  109;  Cocke  v.  Porter,  2  Humph.  [Tenn.],  15; 
Brumagim  v.  Tillinghast,  18  Cal.,  272;  Wortm^n  v,  Conyn- 
Aam,  1  Pet.  C.  C.  [U.  8.],  211;  Brown  v.  Baker,  9  Port.* 
[Ala.],  503;   Bark  v.  Campbell,  15  Johns.  [N.  Y.],  45G. 

Qise  &  McNeny,  contra,  filed  no  brief. 

Maxwell,  J. 

A  demurrer  was  sustained  to  the  petition  in  this  case 
and  the  action  dismissed.     The  petition  is  as  follows : 

**  The  plaintiff  says  that  on  the  6th  day  of  November, 
1883,  at  an  election  held  in  said  county  on  that  day  for 
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the  election  of  sheriff  and  other  county  officers^  the  de- 
fendant, Joseph  W.  Warren,  was  duly  elected  sheriff  of 
said  county;  that  on  the  15th  day  of  said  November, 
the  said  Warren,  as  principal,  with  the  other  defendants 
herein,  as  sureties,  signed  and  executed  a  certain  bond  or 
writing  obligatory,  running  to  the  county  of  Webster  in 
the  state  of  Nebraska,  in  the  sum  of  $10,000,  conditioned 
for  the  faithful  performance  of  his  duties  as  such  sheriff,  a 
copy  of  which  bond,  with  the  conditions  annexed  thereto, 
is  filed  herewith,  attached  hereto,  and  made  a  part  hereof; 
that  on  the  21st  day  of  December  following  the  said  War- 
ren took  and  subscribed  the  oath  of  office,  and  on  the  2d 
day  of  January,  1884,  said  bond  was  duly  accepted  and 
approved  by  the  commissioners  of  said  county,  and  said 
Warren  entered  upon  the  duties  of  his  said  office ;  that  after- 
wards, to-wit,  on  the  26th  day  of  August,  1884,  an  exe- 
cution was  issued  by  the  clerk  of  the  district  court  of  said 
county,  on  a  judgment  against  this  plaintiff,  and  in  favor 
of  Mary  A.  Garber,  executrix,  and  placed  in  the  hands  of 
said  Warren  as  such  sheriff  as  aforesaid ;  that  on  the  30th 
day  of  September,  1884,  plaintiff  paid  said  Warren  on 
said  execution  the  sum  of  $35,  the  full  amount  thereof, 
with  accrued  costs,  and  took  his  receipt  for  the  same;  that 
said  Warren  also  indorsed  on  said  execution  these  words : 
''September  30,  1884,  this  execution  satisfied  in  full  by 

defendant,  pay  the  amount  in  full. 

«*J.  W.  Warren, 

but  did  not  make  any  return  of  said  execution,  as  re- 
quired by  law,  or  pay  said  money  into  court  or  to  the  clerk 
of  said  court,*as  required  by  law;  that  afterwards,  to-wit, 
December  8,  1887,  said  plaintiff,  in  order  to  remove  the 
lien  of  said  judgment  from  his  land,  was  comi)elled  to  and 
did  pay  and  satisfy  the  judgment  upon  which  said  execu- 
tion had  issued,  and  the  judgment  creditor  then  received 
the  money  so  paid,  and  canceled  said  judgment;  that  said 


J 
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Warren  never  paid  said  money  so  collected  by  him  on  said 
execution  to  the  execution  plaintiff^  or  back  to  this  plaint- 
iff, but  kept  and  converted  the  same  to  his  own  use,  and 
still  keeps  and  retains  the  same,  though  oflen  demanded 
by  plaintiff;  wherefore  plaintiff  demands  judgment  against 
said  defendants  for  the  sum  of  $33,  with  interest  since  the 
30tli  day  of  September,  1884." 

A  copy  of  the  bond  is  set  out  as  a  part  of  the  petition. 

The  Code  gives  a  right  of  action  on  the  bond  of  any 
officer  in  favor  of  any  person  who  has  suffered  by  his  neg- 
lect or  failure  to  perform  his  duty. 

The  principal  defense  seems  to  be  that  this  was  a  volun- 
tary payment  on  the  part  of  plaintiff,  and  that  therefore 
he  cannot  recover  the  money  back  again.  If  the  state- 
ments of  the  petition  are  true,  the  plaintiff  paid  the  money 
in  question  to  the  person  owning  the  judgment,  and  was 
thereby  subrogated  to  her  rights  in  the  premises.  That 
she  could  maintain  an  action  against  the  sheriff  there  is  no 
doubt,  and  this  rigiit  follows  into  the  hands  of  the  person 
whoy  to  release  an  apparent  lien  upon  his  land,  paid  the 
judgment.  The  fact  that  the  execution  creditor  had  otiier 
remedies  against  the  sheriff  and  his  sureties  will  not  make 
this  a  voluntary  payment  by  the  judgment  debtor.  Hon- 
esty and  fair  dealing  require  the  sheriff  to  account  for 
money  collecte<l  by  him,  and  mere  imaginary  or  technical 
rules  should  not  be  interposed  to  prevent  his  paying  over 
the  funds  so  collected. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 
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M.  Cahill  V,  T.  C.  Cantwell, 

[Filed  January  13, 1891.] 

Error  Proceedings:  Not  Barbed  by  Attempted  Appeal. 
A  recovered  a  judgment  against  B  in  the  connty  court  of  Gree- 
ley county  for  $57. 10  on  August  17, 1888,  and  on  the  24th  day 
of  the  same  month  B  filed  an  appeal  bond  in  said  court,  which 
was  duly  approved.  On  the  18th  day  of  September,  1888,  a 
transcript  of  the  judjtment  was  filed  in  the  district  court  of  the 
county  for  the  purpose  of  taking  an  appeal.  Subsequently,  on 
motion  of  A,  th.e  district  ceurt  dismissed  the  appeal  because  the 
transcript  was  not  filed  in  that  court  within  thirty  days  after 
the  rendition  of  the  judgment.  Afterwards  B  prosecuted  a  pe- 
tition in  error  to  the  district  court  ftom  the  judjEment  of  the 
county  court.  Held,  That  the  attempt  to  appeal  waa  not  a  bar 
to  the  proceedings  in  error. 

Error  to  the  district  court  for  Greeley  county.  Tried 
helow  before  Tiffany,  J. 

M.  B,  Oearon,  and  Oancdo  C.  Wright^  for  plaintiff  in 
error. 

T.  J.  Doyle y  corUray  cited :  Irwin  v.  Nuckolls ,  3  Neb., 
441 ;  People  v.  R.  Co.,  39  How.  Pr.  [N.  Y.],  51 ;  Gu(Un^ 
r.  Kilpatrtcky  14  Neb.,  351;  2  Herman,  Estoppel,  1179; 
Brooks  V,  JacksonviUe,  1  Scam.  [111.],  568;  iZ.  Co.  v.  Bdt, 
:\6  O.  St.,  93. 

NORVAL,  J. 

On  the  17  th  day  of  August,  1888,  the  defendant  in 
error  recovered  a  judgment  against  the  plaintiff  in  error, 
in  the  county  court  of  Greeley  county,  in  the  sum  of 
$57.10.  On  the  24th  day  of  the  same  month  tlie  plaint- 
iff in  error  filed  in  said  court  an  appeal  bond,  which  was 
duly  approved,  and  on  the  18th  day  of  September  he  filed 
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a  transcript  of  said  judgment  io  the. district  court  of  Gree- 
ley county,  and  had  his  appeal  docketed  therein  for  trial. 

At  the  October  term,  1888,  of  the  district  court,  on 
motion  of  the  defendant  in  error,  the  appeal  was  dismissed 
for  the  reason  thi^t  the  transcript  was  not  filed  within  thirty 
days  after  the  rendition  of  the  judgment,  which  judgment 
of  dismissal  remains  in  full  force.  On  the  17th  day  of 
November,  1888,  after  said  appeal  was  dismissed,  the 
plaintiff  in  error  filed  a  petition  in  error  in  the  district 
court  of  Greeley  county  to  reverse  the  said  judgment  of 
the  county  court  entered  on  August  17, 1888,  for  alleged 
errors  appearing  on  the  face  of  the  record.  Subsequently, 
the  defendant  in  error  filed  an  answer  pleading  the  at- 
tempted appeal  as  a  bar  to  the  proceedings  in  error.  A 
general  demurrer  was  filed  to  the  answer,  which  was  over- 
ruled by  the  district  court  and  the  proceedings  in  error 
dismissed. 

The  sole  question  to  be  determined  is  this:  Where  an 
appeal  is  dismissed  on  motion  of  the  appellee  because  the 
same  was  not  taken  within  the  statutory  time,  is  the  ap- 
pellant estopped  from  prosecuting  a  petition  in*  error  to 
reverse  the  same  judgment?  It  may  be  stated  as  a  general 
proposition  that  an  appeal  duly  taken  and  docketed  in 
time  in  the  appellate  court  is  a  waiver  of  all  errors  and 
irr^ularities  occurring  prior  to  the  entry  of  the  judgment 
appealed  from.  In  the  case  at  bar  the  appeal  was  not 
perfected  in  time,  and  the  attempt  to  appeal  did  not  bar 
the  right  of  the  plaintiff  in  error  to  have  the  judgment  of 
the  county  court  reviewed  on  error.  This  rule  has  been 
recognized  and  applied  by  this  court  in  several  cases,  by 
permitting  petitions  on  error  to  be  filed  in  cases  brought 
to  the  supreme  court  upon  appeal,  where  appeals  have  been 
dismissed  because  not  taken  in  time. 

The  case  of  Stewart  v.  Carter,  reported  in  4  Neb.,  564, 
was  first  brought  to  this  court  upon  appeal.  On  motion 
of  the  appellee  the  appeal  wits  dismissed,  but'  leave  was 
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given  to  file  a  petition  in  error.  The  case  was  afterwards 
reversed  on  the  errors  therein  assigned. 

In-  Steele  v,  Haynes^  20  Neb.,  316^  it  was  held  that 
"where the  same  relief  can  be  given  either  by  an  appeal 
or  by  proceedings  in  error,  a  transcript  filed  in  the  supreme 
court  for  an  appeal,  more  than  six  months  but  less  than  a 
year  from  the  rendition  of  the  decree  in  the  court  below, 
will  not  be  stricken  from  the  files,  but  the  appellant  will 
have  leave  upon  such  terms  as  may  be  just  to  file  a  petition 
•  in  error."  (See  Carson  v.  Merle,  3  Scam.,  169.) 

We  are  aware  that  the  case  of  Irwin  r.  Nuckolh,  3  Neb., 
441,  if  followed,  would  sustain  the  ruling  made  by  the 
district  court  in  this  case,  but  we  are  not  satisfied  with  the 
conclusion  therein  reached.  Cahill  had  the  right  to  have 
reviewed  in  the  district  court  the  judgment  entered  against 
him  in  the  county  court,  either  by  appeal  or  on  error. 
By  a  miscalculation  of  time  his  appeal  was  never  perfected. 
In  a  legal  sense  no  appeal  was  taken.  His  right  to  pros- 
ecute a  petition  in  eiTor  was  not  waived  by  the  attempt 
to  appeal. 

It  follows  that  the  district  court  erred  in  overruling  the 
demurrer  and  dismissing  the  proceedings  in  error.  The 
judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  jehanded. 

The  other  judges  concur. 
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W.  H.  Crabb,  appellant,  v.  Frank  Morrissey  bt        i  si  lei 

'                                '                                                                                  I  so    649 
AL.,  APPELLEES.  ' 

[Filed  Januaby  13, 1891.] 

£videnoe,  held^  to  siutain  the  findingB  and  Judgmeni. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 

Cornish  &  TibbetSy  for  appellant,  cited :  Devlin,  Deeds, 
sec  738 ;  Pembei-Um  v.  Pollard^  1 8  Neb.,  435 ;  Bosenfield 
V.  Chada,  12  Id.,  25;  Kennedy  v.  Ghreen,  3  M.  &  K. 
[Eng.  Ch.],  719;  Fellows  v.  Wise,  55  Mo.,  413;  Wood  v. 
Carpenter y  101  U.  S.,  135;  Yan&y  v.  Cothrany  32  Fed. 
Rep.,  687 ;  Carr  v,  Hilton,  1  Curtis  [U.  S.  C.  C],  390; 
Buckner  v,  Calcott,  28  Miss.,  434;  Price  v.  Reed,  13 
West.  Rep.,  510;  Bayard  v.  Norris,  5  Gill  [Md.],  483; 
Green  v.  Early,  39  Md.,  229. 

Pound  &  Burr,  and  O,  P.  Davis,  contra^  cited :  Mansfield 
V.  Gregory,  8  Neb.,  432;  Harral  v.  Gray,  10  Id.,  189; 
Reynolds  v.  Cobb,  15  Id.,  381;  Weslheimer  v.  Reed,  Id., 
664;  Clark  v.  Tennant,  5  Id.,  549;  Gehling  v.  Hinton,  12 
Id.,  557 ;  Altman  v,  Steinan,  8  Id.,  114;  Q-esswell  v»  Mo- 
Caig,  1 1  Id.,  227. 

NORVAL,  J. 

Prior  to  the  25th  day  of  May,  1887,  the  defendant, 
Frank  Morrissey,  was  indebted  to  plaintiff  in  the  sum  of 
about  $900.  On  the  said  25th  day  of  May  judgment 
was  rendered  against  Morrissey  in  favor  of  plaintiff,  in 
Lincoln  county,  Nebraska,  for  the  sum  of  $199.55  and 
costs.  On  the  2d  day  of  June,  1887,  a  second  judgment 
was  rendered  against  Morrissey,  and  in  favor  of  plaintiff, 
11 


162 


NEBRASKA  REPORTS.         [Vol.  31 


Crabb  ▼.  Morrissey. 


for  the  sum  of  $32.15  and  costs,  in  same  county.  Ou  the 
5th  day  of  July,  1887,  a  third  judgment  was  rendered 
against  Morrissey,  and  in  favor  of  plaintiff,  for  the  sum  of 
$665.91  and  costs,  in  Frontier  county.  On  the  3d  day  of 
July,  1889,  transcriptH  of  the  first  two  of  these  judgments 
were  filed  with  the  clerk  of  the  district  court  of  Lancaster 
county,  Nebraska,  and  on  the  11th  day  of  July  a  transcript 
of  the  last  judgment  was  similarly  filed.  On  September 
13th,  1887,  executions  were  issued  on  said  judgments, 
which  were  subsequently  returnetl  unsatisfied. 

On  the  25th  day  of  May,  1887,  Morrissey  was  the 
owner  of  320  acres  of  land  in  Lancaster  county,  and  on 
that  date,  by  warranty  deed  of  himself  and  wife,  this  real  es- 
tate was  transferred  to  the  defendant,  Patrick  Jones,  who  is 
the  father-in-law  of  Morrissey.  On  the  27th  day  of  May 
Jones  and  wife  transferred  the  real  estate  by  quitclaim 
deed  to  defendant  Mary  Ann  Morrissey,  the  wife  of  de- 
fendant Frank  Morrissey.  On  the  9th  day  of  August, 
1887,  Mary  Ann  Morrissey  and  husband  conveyed  said 
real  estate  by  warranty  deed  to  Louis  Meyer,  which  deed 
was  filed  for  record  on  September  27,  following. 

On  the  1 7th  day  of  September,  the  plaintiff  commenced 
this  action  against  defendants,  Frank  Morrissey,  Mary  Ann 
Morrissey,  Patrick  Jones,  and  Mary  Jones,  for  the  pur- 
pose of  setting  aside  the  two  deeds  first  above  named  and 
subjecting  the  property  to  the  payment  of  plaintiff's  judg- 
ments. Subsequently,  on  application  of  Meyer,  he  was 
made  a  party  defendant.  The  trial  court  found  the  issues 
in  favor  of  the  defendants  and  dismissed  the  action.  The 
plaintiff  appeals. 

It  is  undisputed  that  the  conveyances  from  the  Morris- 
seys  to  Jones,  and  from  Jones  and  wife  to  Mrs.  Morrissey, 
were  colorable  and  without  consideration.  The  bonafdes 
of  the  transfer  to  Meyer  is  questioned. 

The  record  shows  that  a  few  days  prior  to  August  9, 
1887,  Mrs.  Morrissey  went  to  Meyer  and  proposed  to  sell 
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him  the  land  involved  in  this  suit,  saying  that  the  mort- 
gages against  it  amounted  to  considerable,  and  that  she  did 
not  see  her  way  out.  He  informed  her  that  he  would 
think  it  over  and  for  her  to  come  in  again.  On  August  9 
Mrs.  Morrissey  called  to  see  him  again,  when  he  made  her 
an  offer  of  $7,000  for  the  ])lace,  which  was  accepted.  Be- 
fore the  trade  was  closed  Mr.  Baird  examined  the  records 
And  reported  to  Meyer  that  everything  was  all  right  except- 
ing certain  mortgage  liens.  As  soon  as  the  deed  was  pre- 
pared and  signed,  the  Morrisseys  and  Meyer  went  into  the 
First  National  Bank  of  Lincoln  where  Meyer  drew  his 
check  upon  the  bank  for  $1,000,  received  the  money  thereon 
and  paid  it  to  Mrs.  Morrissey  in  the  bank.  At  the  same 
time  he  gave  her  his  promissory  note  for  $2,500  due  in 
four  years,  drawing  six  per  cent  interest.  That  the  $1,000 
was  actually  paid  and  the  note  given  is  not  disputed.  The 
bank  subsequently  purchased  the  note,  or  holds  it  for  the 
Morrisseys — at  least  Meyer  pays  the  interest  thereon  to  the 
bank.  The  mortgage  liens  on 'the  land  at  the  time  of  the 
transfer  amounted  to  $3,500,  which  Meyer  assumed  as  a 
part  of  the  consideration.  He  has  since  paid  the  interest 
on  these  mortgages  as  the  same  fell  due  and  has  built  an 
addition  to  the  house.  He  also  leased  the  farm  to  Mrs. 
Morrissey  for  an  annual  rental  of  $575,  and  she  has  paid 
him  the  rent  according  to  the  contract  of  lease.  It  is  not 
claimed  that  the  land  was  worth  more  than  $7,000,  the 
<x>ntract  price. 

The  fact  that  the  note  for  $2,500  given  by  Meyer  in 
part  payment  for  the  land  was  unsecured  is  not  material  so 
long  as  the  financial  responsibility  of  the  maker  is  not 
<lucstioned.  The  delay  in  placing  the  deed  upon  record  is 
fully  explained  by  Mr.  Meyer  in  his  testimony.  The 
trade  was  closed  about  4  o'clock  in  the  afternoon,  and  the 
cleed  was  placed  in  Mr.  Meyer's  safe.  The  next  day  he 
started  on  a  business  trip  to  New  York,  and  did  not  return 
for  about  four  weeks.     After  his  return,  in  looking  among 
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his  papers  he  discovered  the  unrecorded  deed  and  innne- 
diately  filed  it  for  record.  It  does  not  appear  that  it  was 
purposely  kept  from  the  records,  and  certainly  the  plaintiff 
was  in  no  manner  prejudiced  by  the  delay.  Nor,  in  our 
view,  did  the  failure  to  file  tend  to  impeach  the  good  faith 
of  the  transfer.  Had  Meyer  Uiken  the  title  for  the  pur- 
pose of  aiding  Morrissey  to  hinder,  delay,  and  defraud  his 
creditors^  the  most  usual  thing  would  have  been  to  plaoe 
the  deed  on  record  at  once. 

The  testimony  fails  to  show  that  Meyer  had  any  notice 
or  knowledge  of  the  fraudulent  purpose  of  the  Morrisseys, 
while  on  the  other  hand  it  is  clearly  established  that  Meyer 
acted  in  the  utmost  good  faith,  and  paid  for  the  land  its 
fair  value.  Had  the  plaintiff  comment^  his  action  to  sub- 
ject the  land  to  the  payment  of  his  judgments  before  the 
sale  to  Meyer,  or  had  Meyer  had  knowledge  of  the  purpose 
of  the  sale,  the  case  would  be  quite  different.  The  plaintiff 
should  have  questioned  these  transfers  before  the  title  to 
the  lands  had  passed  to  an  innocent  holder.  While  it  is 
true  the  transcripts  of  plaintiff's  judgments  were  on  file 
when  Meyer  purcliasal  the  lands,  yet,  as  the  legal  title  to 
the  real  estate  was  in  Mrs.  Morrissey  when  they  were  filed, 
the  plaintiff  acquired  no  lien  upon  the  lands  by  the  filing. 
The  evidence  fully  sustains  the  findings  of  the  district 
court  and  the  judgpient  b 

Affibmed. 
The  other  judges  concur. 
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A.  E.  Baiu^eb  et  al.  v.  Van  Eeuren  &  Floyd. 

[Filed  Januabt  13, 1891.] 

1.  Negotiable  Instnunents:  Pleading.  Id  an  action  upon  a 
a  promiasory  note,  where  the  petition  alleges  the  execution  and 
delivery  of  the  note,  sets  oat  a  copy  of  the  same,  and  alleges 
that  no  part  thereof  has  been  paid,  and  that  a  specified  sum  is 
dae  thereon  to  the  plaintiff  from  the  maker,  it  is  not  necessary 
to  attach  a  copy  of  the  note  to  the  pleading. 


:  Sttbetiss  Added  Afteb  DblIvbby.    The  addition  of 

the  name  of  a  surety  to  a  promissory  note,  after  its  delivery  to 
the  payee,  without  the  knowlege  or  consent  of  the  maker,  is  not 
sach  an  alteration  of  the  instrument  as  will  discharge  the 
maker. 

: .   To  bind  the  surety  in  such  a  case  a  new  consider- 


ation must  be  established. 

Error  to  the  district  court  for  Dixon  county.  Tried 
below  before  Powers,  J. 

John  B.  Barnes^  for  plaintiff  in  error,  cited,  contending 
that  the  petition  should  have  been  made  more  definite  and 
certain  by  attaching  copies  of  the  notes:  Code,  sec.  124; 
DorringUm  v.  Meyer,  8  Neb.,  214;  Ryan  v.  State  Bank, 
10  Id.,  627.  That  the  signatures  of  co-makers,  after  the 
delivery  of  the  note,  require  a  new  consideration  :  2  Ran- 
dolph, Com.  Paper,  sec.  446 ;  Green  v.  Shepherd,  5  Allen 
[Afass.],  589;  Clopton  v.  Hall,  51  Miss.,  482;  Biiggsv. 
Dovming,  48  la.,  550. 

Cr.  L.  Wood,  and  Davis  &  Gantt,  contra,  after  distin- 
gnishing  the  case  at  bar  from  Briggs  v.  Downing^  supra, 
cited,  as  to  the  motion  to  make  the  petition  more  definite 
and  certain:  Maxwell,  PI.  &  Pr.  [4th  Ed.],  183;  Code, 
sec.  129. 
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NORVAL,  J. 

This  action  was  brought  in  the  district  court  of  Dixon 
county  by  Van  Keuren  &  Floyd  on  three  promissory 
notes,  signed  by  W.  T.  Chapman^  A.  E.  Barnes^  A.  Rey- 
nolds, and  J.  B.  Barnes.  Judgment  was  rendered  for  the 
plaintiff,  and  all  but  Chapman  prosecute  a  petition  in 
error. 

Two  questions  are  present^  for  our  consideration: 
First — Did  the  court  err  in  overruling  the  motion  of  de- 
fendants to  require  the  plaintiff  to  attach  copies  of  the 
notes  to  the  petition?  Second — Did  the  court  err  in  sus- 
taining the  demurrer  to  the  answer? 

The  petition  contains  three  counts,  each  based  upon  dif- 
ferent promissory  notes.  Each  count  alleges  the  making 
and  delivery  of  a  note,  sets  out  a  copy  of  the  same,  allies 
that  no  part  thereof  has  been  paid,  and  avers  the  amount 
due  thereon  from  the  defendants  to  the  plaintiff.  This 
was  sufficient.  It  was  not  necessary  to  attach  copies  of  the 
notes  to  the  pleading.  The  petition  was  framed  under  the 
provisions  of  section  129  of  the  Code,  which  provides  that 
''  In  an  action,  counter-claim,  or  set-off,  founded  upon  an 
account,  promissory  note,  or  bill  of  exchange  or  other  in* 
strument,  for  the  unconditional  payment  of  money  only, 
it  shall  be  sufficient  for  the  party  to  give  a  copy  of  the 
account  or  instrument,  with  all  credits  and  indorsements 
thereon,  and  to  state  that  there  is  due  to  him  on  such  account 
or  instrument,  from  the  adverse  party,  a  specified  sum, 
which  he  claims  with  interest.^^  A  copy  of  the  instrument 
sued  on  is  only  required  to  be  attached  to  the  pleading, 
when  it  is  not  copied  into  the  pleading.  {Gage  v.  Mob&iSf 
12  Neb.,  276). 

The  defendants,  A.  E.  Barnes,  A.  Reynolds,  and  J.  B. 
Barnes,  answered  for  themselves,  admitting  the  signing  of 
the  notes  and  denying  every  other  allegation  of  the  peti- 
tion.    The  answer  also  allies,  in  substance,  that  the  an* 
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sweriDg  defendants  signed  the  notes  as  sureties  for  the 
defendant  W.  T.  Chapman^  without  any  consideration 
therefor,  at  the  special  instance  and  request  of  the  plaintiff; 
that  the  principal  maker  of  the  notes  never  requested  the 
defendants  to  sign  the  same^  but  that  the  same  was  done 
for  the  plaintiff^s  accommodation  after  the  delivery  of  the 
notes  by  the  principal  maker  thereof. 

A  general  demurrer  to  the  answer  was  sustained. 

It  is  essential  to  the  validity  of  a  promissory  note  that 
it  be  based  upon  a  sufficient  consideration ;  something  that 
is  either  of  advantage  to  promisor  or  prejudice  to  the  prom- 
isee. Testing  the  allegations  of  the  answer  by  this  ele- 
mentary rule,  are  the  sureties  upon  the  notes  bound?  We 
think  not.  The  notes  had  already  been  executed  and  de- 
livered  by  Chapman,  the  principal  maker,  when  they  were 
signed  by  the  sureties.  Had  tliey  signed  before  their  de- 
livery, the  consideration,  moving  to  the  principal  maker, 
would  have  been  sufficient  to  uphold  the  promise  of  the 
suretiesi  Having  executed  the  notes  after  their  delivery,  tlio 
undertaking  of  the  sureties  was  a  collateral  one,  requiring 
a  new  consideration  to  give  it  validity.  There  being  no 
new  consideration,  the  notes  cannot  be  enforced  as  against 
the  sureties.  {Kansas  Mfg.  Co.  v.  Gandy,  1 1  Neb.,  448.) 
In  the  cited  case  one  J.  L.  Gandy  gave  his  note  to  the 
plaintiff  September  16, 1878.  In  December  following  its 
delivery  Grandy's  wife  gave  a  mortgage  on  her  real  estate 
to  secure  the  note.  There  being  no  extension  of  the  time  of 
payment,  nor  any  new  consideration,  it  was  held  that  the 
mortgage  was  invalid. 

The  position  of  the  plaintiff  is,  that  the  sureties  having 
signed  the  notes  without  the  knowledge  or  consent  of  the 
principal  debtor,  was  a  material  alteration  of  the  instru- 
ments, which  released  him,  and  the  injury  thus  done  the 
plaintiff  was  a  sufficient  consideration  to  sustain  the  prom- 
ise of  the  sureties.  Dicherman  v.  Miner,  43  la.,  508,  and 
Hamilton  v.  Hooper ,  46  Id.,  515,  cited  by  defendant  in 
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error,  susUtined  this  contention.  The  reasoning  of  those 
cases  is  not  convincing  to  our  mind.  It  is  not  every  alter- 
ation of  a  promissory  note  that  will  discharge  the  maker. 
To  have  that  effect  the  change  must  be  a  material  one, 
something  either  of  advantage  or  detriment  to  the  promisor. 
The  alteration  in  the  case  at  bar  was  an  immaterial  one. 
Chapman's  liability  was  neither  increased  nor  lessened  by 
the  change.  He  was  liable  for  the  whole  debt  in  any 
event.  As  was  well  said  by  Justice  Campbell,  in  consider- 
ing the  same  question,  in  his  opinion  in  Miller  v,  Firdey^ 
26  Mich.,  249:  "Where  there  is  no  surety,  the  principal  is 
liable  to  be  sued  severally  and  made  to  pay  the  whole  debt, 
if  he  has  any  property  liable  to  execution.  His  liability 
on  a  joint  judgment  is  precisely  the  same.  His  property 
is  primarily  liable,  and  if  he  has  enough  to  pay  the  judg- 
ment, and  it  is  paid  by  him,  or  out  of  his  property,  he 
has  no  further  concern  with  the  surety,  as  he  can  have  no 
right  of  contribution  for  his  own  debt.  The  fact  that  he 
may  not  pay  does  not  in  any  way  affect  the  nature- or  ex- 
tent of  his  judgment  obligation.  A  surety  may,  perhaps, 
in  some  cases,  be  injuriously  affected  by  an  addition  to 
the  number  of  sureties,  where  there  is  more  than  one  al- 
ready ;  as,  in  case  of  the  bankruptcy  of  any  of  them,  his 
obligation  to  pay  may  be  increased,  and  his  right  of  con- 
tribution against  co-sureties  diminished  by  the  change. 
But,  as  the  principal  is  bound  to  pay  the  whole  debt  with- 
out contribution,  his  liability  cannot  possibly  be  changed 
by  the  addition  of  sureties.  We  think,  therefore,  that  the 
original  maker  of  the  note  could  not  complain  of  the  pro- 
curement of  his  father's  signature,  and  that  he  could  not 
be  discharged  thereby." 

In  Mersitmn  v.  Wergea,  112  U.  S.,  139,  the  name  of  a 
surety  was  added  to  a  promissory  note  after  its  delivery 
without  the  knowledge  or  consent  of  the  maker;  it  was 
held  not  to  be  such  an  alteration  as  released  the  maker. 
The  same  doctrine  is  fully  sustained  by  the  following 
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authorities:  Daniel  on  Neg.  Inst^  sec.  1389;  1  Randolph 
on  Commercial  Paper,  sec.  446;  Partridge  v,  Colby,  19 
Barb.,  248;  McCaughey  v.  Smith,  27  N.  Y.,  39;  Hone  v. 
White,  8  Gray,  589;  Ch^een  v.  Shepherd,  5  Allen,  589.) 

We  are  satisfied,  upon  principle  and  authority,  that 
Chapman  was  not  discharged  from  his  liability  as  maker 
of  the  notes  by  ihe  adding  of  the  names  of  the  sureties. 

If  the  views  which  we  have  expressed  are  sound,  it  fol- 
lows that  the  demurrer  to  the  answer  should  have  been 
overruled.  The  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Reversed  and  bemanded. 
The  other  judges  concur. 


State,  ex  rel.  Thomas  H.  Benton  v.  S.  M.  Elder. 

[Filed  Januabt  14,  1891.] 

1.  Eleotions:  Legtslatiyb  Canvass:  Duty  of  Spbakeb.  At 
the  (i^eneral  election  of  1890,  T.  H.  B.,  who  was  eligible,  was  a 
candidate  for  the  office  of  aaditor  of  public  aoconnts,  and  re- 
ceived, as  shown  by  the  retnrns,  a  plaralitj  of  all  the  Totes  cast 
for  said  office;  within  twenty  days  thereafter,  J.  B.,  who  was 
also  a  candidate  for  said  office  at  said  election,  served  apon 
T.  H.  B.  notice  of  contest  of  the  election  to  said  office,  and  of 
the  times  and  places  of  taking  testimony  in  support  of  his  con- 
test; which  testimony  was  taken  and  forwarded  to  the  secretary 
of  state  before  the  meeting  of  the  legislature.  On  January  6, 
1891,  both  honses  of  the  legislature  met  and  were  duly  organ- 
iased  by  the  election  of  S.  M.  £.  speaker  of  the  house  of  repre- 
sentatives, and  of  other  officers,  who  took  the  oath  of  office, 
on  which  day  each  house  of  the  legislature  assembled  in  the 
hall  of  the  house  of  representatives  to  be  present  at  the  open- 
ing and  publishing,  by  the  speaker,  of  the  returns  of  said  elec- 
tion for  officers  of  the  ezecutiye  department,  which  had  lieen 
sealed  up  and  transmitted  by  the  returning  officers  to  the  secre- 
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tary  of  state,  directed  to  the  speaker  of  the  house  of  represent- 
atives, which  retarns  had  been  delivered  to  S.  M.  £.  as  speaker, 
who  refused  to  open  and  publish  the  same  in  the  presence  of  a 
minority  of  both  honses  of  the  legislature.  Upon  an  applica- 
tion by  T.  H.  B.  for  mandamus  against  the  speaker  to  compel 
the  performance  of  said  duty,  held,  that  it  v^as  the  duty  of  S. 
M.  E., immediately  upon  the  organization  of  the  house,  and  be- 
fore proceeding  to  any  other  busineaSy  to  open  and  publish  said 
returns  of  election. 

2.  :  :  .    That  to  perform  said  acts  was  especially 

enjoined  upon  S.  M.  £.  by  law  as  a  duty  resulting  from  his  of- 
fice of  speaker  of  the  house  of  representatives. 

3.  ;  — :  .    That  the.duty  so  imposed  upon  himwss 

a  ministerial  duty  positively  imposed  by  law,  in  regard  to  which 
he  was  vested  with  no  discretionary  power. 

4.  :  :  :  MANDAMua    That  it  was  a  duty  which 

would  be  enforced  by  writ  of  mandamus. 

6,  : :  Publication  of  RsruBys  Not  to  be  Postponbd. 

That  S.  M.  E.  was  not  relieved  of  this  duty  by  a  vote  or  reso- 
lution of  the  joint  convention  of  the  two  honses  directing  him 
not  to  open  and  publish  said  election  returns  until  after  the 
trial  and  determination  of  the  pending  contest,  nor  by  the  vote, 
or  resolution,  of  said  joint  convention  referring  said  returns  to 
the  consideration  of  a  committee. 

Original  application  for  mandamibs. 

John  D.  Howey  /.  CI  Cowing  Chaa,  L.  HdUy  and  E.  E. 
McGinticj  for  relator. 

Lamby  Ricketta  &  WUaony  AUen^  Robinson  &  Retfd^  and 
F.  0.  Stricklery  contrcu 

No  briefd  filed. 

Cobb,  Ch.  J. 

The  relator  made  his  formal  application  for  a  writ  of 
mandamus  to  compel  the  speaker  of  the  house  of  repre- 
sentatives to  open  and  publish  the  returns  of  the  general 
election  held  on  November  4,  1 890,  in  the  presence  of  a 
majority  of  each  house  of  the  legislature,  before  proceeding 
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to  other  business,  alleging  that  he  is  a  citizen  of  the  United 
States^  and  an  elector  of  this  state,  and  that  he  was,  at  the 
time  of  the  last  general  election,  and  for  more  than  two 
years  prior  thereto  had  been,  of  the  age  of  thirty  years,  and 
was  eligible  for  election  as  auditor  of  public  accounts,  and 
at  said  election  was  the  regular  nominee  of  the  republican 
party,  receiving  73,912  votes,  being  the  highest  number  of 
votes  cast  for  any  candidate  for  said  office,  and  a  plurality 
of  all  the  votes  so  cast  at  said  election ;  that  the  returns 
showing  the  result  of  the  election  have  been  heretofore  de- 
livered to  the  secretary  of  state,  and  by  him  deliveresi  to 
the  speaker  of  the  house  of  i*epresentatives,  showing  the 
vote  cast  for  said  office  as  stated;  and  that  the  house  of 
representatives  of  the  twenty-second  seasion  of  the  legisla- 
ture has  been  duly  elected  and  organized  by  the  election 
and  qualifying  of  S.  M.  Elder  as  speaker;  that  Gkorge 
D.  Meiklejohn  is  the  lieutenant  governor  and  presiding 
officer  of  the  senate,  which  is  duly  organized,  and  on  Jan- 
uary 7f  1891,  both  bouses  of  the  legislature  were  assem- 
bled in  the  hall  of  the  house  of  representatives  at  3  P.  M., 
as  required  by  section  4  of  article  5  of  the  constitution  of 
this  state,  for  the  purpose  of  witnessing  the  opening  and 
publishing  of  the  returns  of  the  election  of  executive  state 
officers  at  the  last  general  election ;  that  at  said  joint  as- 
sembly the  lieutenant  governor  presided,  and  demanded  of 
the  speaker  of  the  house  of  representatives  that  he  open 
and  publish  the  returns  of  said  election  which  had  been 
then  and  there  placed  in  his  possession,  sealed  and  un- 
opened, together  with  an  abstract  of  such  returns  by  the 
secretary  of  state,  as  required  by  law,  and  that  said  speaker 
of  the  house  of  representatives  then  and  there  neglected 
and  refused  to  open  and  publish  said  returns,  and  still  neg- 
lects and  refuses  so  to  do;  for  the  reason  that  contests  over 
the  several  executive  state  offices  have  been  instituted,  and 
evidence  therein  has  been  taken  and  returned  to  the  secre- 
tary of  state,  which  the  speaker  assumes  to  claim  should  be 
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heard  and  determined  firat  by  the  legislature  before  opening 
and  publishing  the  said  returns. 

The  relator  alleges  that,  upon  the  face  of  the  returns 
and  upon  the  general  abstracts  thereof,  he  is  duly  elected 
auditor  of  public  accounts  of  this^stiite,  and  that  certain 
others  have  received  the  greatest  number  of  votes  for  vari- 
ous other  executive  state  offices,  and  for  representatives  in 
congress;  and  that  if  said  speaker  would  duly  perform  his 
duties  under  section  4  of  article  5  of  the  constitution  of  this 
state,  in  opening  and  publishing  the  returns  of  said  election, 
the  relator  would  be  declared  duly  elected  to  the  office  of 
auditor  of  public  accounts,  and  that  certain  others  having 
received  the  greatest  number  of  votes  for  various  other  ex- 
ecutive state  offices  would  be  declared  duly  elected  thereto; 
but  that  by  reason  of  his  neglect  and  refusal  the  relator 
is  greatly  damaged,  and  is  without  adequate  remedy  at  law, 
and  wholly  without  remedy,  as  well  as  certain  others 
elected  to  various  other  offices,  except  by  the  interposi- 
tion of  the  highest  judicial  anthority  of  the  state,  by  its 
writ  of  mandamus,  enforcing  the  provisions  of  the  consti- 
tution in  this  exigency,  with  prayer  for  that  relief. 

Notice  of  application  for  the  writ  of  mandamtia  and  a 
copy  of  the  relator's  information  were  duly  served  on  the 
speaker  of  the  house  of  representatives  on  January  7, 
1891,  who  answered,  as  respondent,  that  he  appeared  at 
the  bar  of  the  supreme  court  from  courtesy  and  not  in  rec- 
ognition of  its  jurisdiction  over  him  as  the  speaker  of  the 
house  of  representatives  and  the  presiding  officer  of  the 
joint  convention  of  the  senate  and  house  of  representatives. 

The  respondent  set  up  that  as  such  s])eaker  and  presid- 
ing officer  he  represents  an  independent  and  co-ordinate 
brunch  of  the  government,  and  that  over  his  acts,  or  his 
failure  to  act  in  such  capiicity,  the  court  has  no  jurisdic- 
tion; that  the  matters  charged  in  the  information  relate 
wholly  to  the  political  branch  of  the  government  of  the 
state,  and  are  not  within  the  jurisdiction  of  the  court. 
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Second — That  he  denies  that  George  D.  Meiklejohn  was 
the  pres.ding  officer  of  the  joint  convention  of  the  two 
houses  of  the  legislature  on  January  7,  1891,  but  that  he^ 
the  respondent,  was,  and  is,  under  the  constitution  and 
laws  of  this  state,  the  sole  presiding  officer  of  such  con- 
vention, and  presided  on  January  7,  1891;  that  within 
twenty  days  after  the  last  general  election,  and  within  the 
time  required  by  law,  John  Batie  contested  the  election  of 
the  relator  to  the  office  of  auditor  of  public  account^,  a 
notice  uf  which  he  herewith  exhibited;  that  in  pursuance 
of  which  a  large  volume  of  evidence  has  been  taken  tend- 
ing to  impeach  the  integrity  and  validity  of  the  returns  of 
said  general  election,  which  evidence  is  now  in  the  office 
of  the  secretary  of  s.ate;  that  on  January  6,  1891,  a  copy 
of  the  notice  of  such  contest  was  filed  with  the  respondent 
notifying  him  of  all  the  important  facts  and  circumstances 
therein;  that  on  January  7,  1891,  by  agreement  between 
the  two  houses,  the  legislature  assembled  in  the  hall  of  the 
bouse  of  representatives  in  joint  convention,  pui*suunt  to 
the  provisions  of  the  constitution  of  this  state,  fur  the 
purpose  of  opening  and  canvassing  the  returns  of  the  last 
general  election,  and  of  hearing  and  determining  the  con- 
tests pending  therein,  and  among  others  that  of  the  relator, 
and,  in  pursuance  of  his  duties  as  speaker,  the  respondent 
presided  over  said  convention  of  the  two  houses  and  an- 
nounced to  a  majority  of  the  members  thereof  that  he  held 
the  returns  of  the  last  general  election,  together  with  tlie 
notices  of  contest  thereon,  and  asked  directions  as  to  the 
disposition  thereof;  that  a  resolution  was  adopted  refer- 
ring the  election  returns,  with  said  notices  of  contest,  and 
the  evidence  thereunder,  to  a  joint  committee  of  nine 
members  of  the  house  of  representatives  and  six  meml)ers 
of  the  senate  to  canvass  the  returns  and  hear  the  contests, 
and  make  report  thereon,  which  committee  respondent  ap- 
pointed, and  the  matter  of  opening  and  canvassing  the 
returns^  as  well  as  that  of  contest  pending,  was  taken  out 
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of  tlie  power  and  control  of  respondent  by  the  resolution 
of  the  joint  convention  which  is  herewith  exhibited;  that 
while  respondent  did  not  open  and  publish  the  returns  of 
said  election,  he  did  not  refuse  to  do  so,  as  the  only  body 
having  authority  to  make  such  request  or  demand  was  the 
joint  convention,  which  made  no  such  request,  but,  on  the 
contrary,  duly  passed  the  resolution  referred  to;  that  the 
relator  has  never  made  any  demand  on  respondent  to  open 
and  publish  said  returns,  and  respondent  expressly  denies 
that  he  refused  to  open  the  returns,  but  alleges  that  the 
joint  convention  took  the  matter  out  of  his  hands  in  the 
manner  and  by  the  means  stated,  the  record  of  which  is 
herewith  submitted. 

To  this  answer  the  relator  demurred,  alleging  that  it  is 
not  a  sufficient  defense  to  the  complaint  laid  in  the  in- 
formation; and  the  respondent  electing  to  stand  on  his 
answer,  the  issues  joined  were  argued  to  the  court  and  sub- 
mitted. 

Preliminary  to  the  defense,  set  up  by  the  respondent  to 
this  application,  he  objects  to  the  jurisdiction  of  the  court, 
and  appears  at  the  bar  from  courtesy  only,  and  not  in  rec- 
ognition of  its  jurisdiction  over  him  as  speaker  of  the 
house  of  representatives,  and  the  presiding  officer  of  the 
joint  convention  of  the  two  houses. 

The  second  section  of  the  sixth  article  of  the  constitu- 
tion of  this  state,  after  providing  that  the  supreme  court 
shall  consist  of  three  judges,  a  majority  of  whom  shall  be 
necessary  to  form  a  quorum,  or  pronounce  a  decision, 
further  provides  that  '^  it  shall  have  original  jurisdiction 
in  *  *  *  mandamus,  quo  wafTantOy  habeas  corpus^ 
and  such  appellate  jurisdiction  as  may  be  provided  by  law." 

Section  645  of  the  Civil  Code  of  Procedure,  of  this 
state,  provides  that  "  The  writ  of  mandamus  may  be  issued 
to  any  inferior  tribimal,  corporation,  board,  or  person  to 
compel  the  performance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  trust,  or  sta- 
tion."    *     *     ♦ 
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Section  646  declares  that  "  the  writ  may  not  be  issued 
in  any  case  where  there  is  a  plain  and  adequate  remedy  in 
the  ordinary  course  of  the  law/'  but  ^*  may  issue  on  the 
information  of  the  party  beneficially  interested." 

It  will  be  observed  that  the  respondent's  serious  ground 
of  objection  to  the  jurisdiction  of  the  court  rests  on  the  al- 
I^ation  that  he  is  the  speaker  of  the  house  of  representatives 
and  the  presiding  officer  of  the  joint  convention  of  the  two 
houses.  The  letter  of  the  statute  makes  no  exception  in 
mandamWy  in  fiivor  of  the  functions  of  such  officer;  so 
that  if  he  is  a  person  upon  whom  the  law  has  specially 
enjoined  the  performance  of  an  act,  or  acts,  as  a  duty  re- 
sulting from  an  office,  trust,  or  station,  he  is,  in  the  face  of 
all  cavil,  within  the  letter  of  the  Code,  subject  to  manda- 
mus, and  to  the  jurisdiction  of  the  court  therein.  But  this 
objection  of  the  respondent  is  doubtless  based  upon  his 
view  and  construction  of  the  second  article  of  the  consti- 
tution, that  '^  the  powers  of  the  government  are  divided 
into  three  distinct  departments,  legislative,  executive,  and 
judicial ;  and  no  person,  or  collection  of  persons,  being  one 
of  these  departments,  shall  exercise  any  power  properly  be- 
longing to  either  of  the  others,  except  as  hereinafter  pro- 
vided." 

This  article  has  heretofore  been  subject  to  judicial  scru- 
tiny and  construction:  First — In  the  case  of  Turner  v. 
AUhauSy  6  Neb.,  54,  an  action  was  brought  to  restrain  the 
treasurer  of  Douglas  county  from  selling  certain  lands  in 
the  city  of  Omaha,  not  laid  out  into  blocks  and  lots,  for 
delinquent  taxes,  under  certain  statutes  then  in  force.  The 
opinion  is  that  of  the  late  Chief  Justice  Gantt,  then  sit- 
ting upon  this  bench.  In  considering  the  want  of  power 
in  the  courts  to  declare  an  act  of  the  legislature  void  on  the 
grounds  of  injustice  and  inexpediency  he  said:  ''The 
doctrine  seems  to  be  equally  well  settled  'that  no  court  can 
pronounce  an  act  of  the  legislature  void'  because  it  may  be 
imperfect  or  impolitic,  or  '  for  any  supposed  inequality  or 
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injustice  in  its  intention  or  its  operation,  provided  it  be 
upon  a  subject-matter  fairly  within  the  scope  of  legislative 
authority/  and  to  bring  the  validity  of  a  legislative  act 
within  the  control  of  the  judiciary,  it  must  be  clearly  sub- 
versive of  the  constitution.  There  is  no  mixed  power, 
partly  l^islative  and  partly  judicial,  to  be  exercised  in 
concert,  or  in  common,  by  the  legislative  and  judicial  de- 
partments of  the  government.  The  courts  have  no  right 
to  l^islate,  and  the  legislature  has  no  right  to  adjudicate, 
for  tiie  reasou  that  the  line  which  separates  them  in  the 
exercise  of  power  is  clear  and  distinct,  and  this  principle 
is  well  settled  and  understood.  It  is  said  that  if  the 
courts  were  to  declare  an  act  unconstitutional,  merely  be- 
cause *  *  *  we  may  consider  such  act  wrong  and  un- 
just, 'it  would  be  assuming  a  right  to  change  the  constitu- 
tion— to  supply  what  we  might  conceive  to  be  its  defect — 
to  fill  every  oastia  omissuSy  and  to  interpolate  into  it  what- 
ever, in  our  opinion,  ought  to  have  been  put  there  by 
its  framers.' " 

In  the  case  of  the  Lincoln  Building  and  Saving  Asaoci" 
aiion  V.  Ghraham^  7  Neb.,  173,  the  same  judge,  then  chief 
justice,  in  delivering  the  opinion,  said:  ''It  is  well  under- 
stood, as  a  fundamental  principle  in  our  system  of  govern- 
ment, that  the  making  of  statutory  laws,  and  their  exposi- 
tion and  application  to  cases  as  they  arise,  are  clearly,  and 
distinctly  two  different  functions.  The  former  is  allotted  by 
the  constitution  to  the  legislature,  the  latter  to  the  courts.'^ 

And  again,  on  January  23,  1883,  the  l^islature  being 
in  session,  the  house  of  representatives,  by  resolution,  sub- 
mitted to  the  court  for  answers  the  following  questions: 

I.  Would  railway  commissioners  be  state  executive  of- 
ficers, or  would  the  office  of  railway  commissioner  of  the 
state  be  a  state  executive  officer  if  created  by  the  l^islature? 

II.  Would  such  an  office,  if  created  by  the  legislature, 
come  within  the  inhibition  of  the  constitution? 

III.  Would  a  law  regulating  the  management  of  rail- 
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roads  in  Nebraska,  under  the  commissioner  system,  be  ob- 
noxious to  any  provision,  or  provisions,  of  the  constitution 
of  this  state? 

In  response  to  these  inquiries,  the  court,  after  quoting 
article  II,  that  '4he  powers  of  the  government  of  this 
state  are  divided  into  three  distinct  departments — ^the  leg- 
islative, executive,  and  judicial^' — ^aud  stating  the  provis- 
ions of  articles  III,  IV,  V,  and  VII,  replied  that  "the 
powers  of  the  state  government,  being  thus  divided  into 
three  distinct  departments,  it  is  clearly  incompetent  for  the 
l^islature  to  create  a  commission  and  invest  it  with  any 
o£Bcial  power,  without  assigning  the  duties  thereof  to  one 
or  the  other  of  them.  *  *  ♦  Even  were  it  not  inhib- 
ited by  other  clauses  of  the  constitution,  we  do  not  think 
that  it  is  desired  or  contemplated  to  invest  such  commis- 
sion with  the  power  to  make  laws,  or  even  to  interpret  or 
apply  them,  but  that  such  duties  would  be  to  aid  in  carry- 
ing the  laws  into  effect.  Hence  their  duties  would  be  ex- 
ecutive, and  if  state  officers,  if  paid  from  the  state  treasury, 
and  their  field  of  duty  co-extensive  with  the  territorial  lim- 
its of  the  state,  they  would  be  state  executive  officers.^' 

In  these  examples  the  court  observed  the  literal  sense  of 
article  II  of  the  constitution,  construing  its  meaning  and 
intent  to  be  that  the  respective  duties  incumbent  upon  and 
applicable  to  each  separate  department  t)f  the  government 
are  confined  to  it  alone;  but  did  not  take  the  view,  nor  can 
it  now,  that  where  an  officer  of  either  the  legislative  or 
executive  departments,  or  the  judicial,  shall  refuse  to  exe- 
cute an  imperative  duty,  imposed  by  law  upon  the  office  of 
the  incumbent,  to  the  detriment  and  prejudice  of  a  citizen 
or  of  the  public,  through  this  constitutional  provision, 
while  the  courts  have  full  power  of  redress  in  cases  of 
delinquent  judicial  officers,  they  are  prohibited  from  con- 
sidering any  flagrant  violation  of  the  constitution  or  laws 
by  officers  of  the  other  departments,  lest  the  courts  trench 
upon  their  prerogative. 
12 
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No  such  limited  and  sinister  construction  can  be  placed 
upon  the  second  article  without  violating  the  spirit  of  the 
first,  and  violating  many  of  its  provisions. 

In  the  recent  application  for  mandamuSy  of  Bates,  relator, 
against  the  governor  and  the  state  board  of  canvassers 
{anUy  82),  to  certify  the  election  of  the  relator  to  a  judicial 
of&ce^  we  held  that  in  a  proper  case  to  enforce  the  perform- 
ance of  a  ministerial  duty,  which  the  law  specially  enjoins 
as  incident  to  an  office,  the  writ  would  issue  against  officers 
of  the  executive  department,  and  even  against  the  supreme 
executive  authority.  Since  that  opinion,  I  have  again  ex- 
amined the  leading  cases  holding  adversely :  that  of  the 
Governor  of  New  Jersey y  1  Dutcher,  331 ;  of  ArUanaaSy  1 
Ark.,  670;  of  Maine,  82  Me.,  508,  in  all  of  which  the 
court,  in  considering  the  public  and  political  aspect  of  the 
question  presented^  seemed  to  lose  grasp  of  the  no  less  im- 
portant one  of  the  rights  of  parties  to  a  redress  of  griev- 
ances against  those  in  high  temporary  power,  as  well  as 
those  in  lower  official  station.  It  is  held  in  the  cases  cited 
that  the  officers  of  each  department  of  state  government 
are  responsible  directly  to  the  people,  and  not  to  the  judi- 
cial department,  for  their  acts.  This  doubtless  means  that 
an  aggrieved  party — for  example^  one  who  had  been  elected 
to  an  office  the  returns  of  which  had  been  refused  to  be 
canvassed  and  certified  by  a  state  board  of  canvassers^-has 
no  right  of  remedy  in  the  courts,  nor  other  redress  than 
his  future  opposition  to  the  exercise  of  arbitrary  power  as 
one  of  the  people.  This  policy,  if  followed  to  its  conclu- 
sion, would  tend  to  make  elections  uncertain  in  result, 
doubly  so  as  to  the  result  declared,  and  would  leave  the 
payment  of  the  state's  indebtedness,  even  after  legislative 
appropriation,  absolutely  dependent  upon  the  vacillating 
will  of  approving  and  disbursing  officers.  But  such  has 
never  been  understood  to  be  the  law  of  this  state.  On  the 
contrary,  its  law  reports  are  strewn  with  precedents,  too 
numerous  and  familiar  to  require  citation,  where  officers  of 


Vol.  31]         JANUARY  TERM,  1891.  179 


State,  ex  reL  Benton,  t.  Elder. 


the  executive  department  were  required  by  fMmdamuSy  on 
the  information  of  injured  parties,  to  discharge  specific 
ministerial  and  executive  duties.  The  sections  of  the  Code 
cited  make  no  distinction  in  the  persons  to  be  compelled  to 
the  performance  of  an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  on  account  of  any  one 
of  the  three  departments  to  which  such  person  may  be- 
long; nor  do  I  think  it  probable  that  the  framers  of  the 
Code  intended  to  confine  the  jurisdiction  of  the  courts  to 
judicial  officers  alone. 

The  rule  laid  down  by  an  author  of  acknowledged 
merit  and  authority  as  to  ministerial  duties  of  public  offi- 
cers is  deemed  of  importance  to  the  present  proceeding : 

Most  public  officers,  whatever  the  nature  of  their  office 
or  the  source  of  their  authority,  are  entrusted  with  certain 
duties  concerning  which  they  are  vested  with  no  discretion- 
ary powers,  and  which  aire  either  positively  imposed  upon 
them  by  express  law  or  necessarily  result  from  the  nature 
of  their  office.  These  duties,  being  unattended  with  any 
degree  of  official  discretion,  are  regarded  as  ministerial  in 
their  nature,  and  the  officers  at  whose  hands  their  perform- 
ance is  required  are,  as  to  such  duties,  ministerial  officers. 
The  distinction  between  obligations  of  this  nature,  and 
those  calling  for  the  exercise  of  judicial  discretion  and 
some  degree  of  judgment  is  obvious.  It  is  a  distinction 
frequently  noticed,  and  perpetually  recurring,  in  any  analy- 
sis of  the  principles  underlying  the  law  of  mandamus. 
And  while  the  courts  have  steadily  refused  to  lend  their 
extraordinary  aid  by  mandamus  to  control  in  any  degree 
the  exercise  of  official  discretion,  wherever  vested,  yet  as 
to  official  duties  of  a  ministerial  character,  unattended  with 
the  exercise  of  any  degree  of  discretion,  and  absolute  and 
imperative  in  their  nature,  the  law  is  otherwise.  And  it 
may  be  asserted  as  a  rule  of  universal  application  that,  in 
the  absence  of  ^ny  other  adequate  and  specific  1^1  remedy, 
mandamus  will  lie  to  compel  the  performance  of  purely 
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miuisterial  duties,  plainly  incumbent  upon  an  officer  by 
operation  of  law  or  by  virtue  of  his  office,  and  concerning 
which  he  possesses  no  discretionary  powers.  Or,  in  other 
words,  wherever  a  specific  duty  is  required  by  law  of  a 
particular  officer,  unattended  with  the  exercise  of  any  de- 
gree of  official  judgment  or  element  of  discretion,  and  on 
the  performance  of  which  individual  rights  depend,  man- 
damus is  the  appropriate  remedy  for  a  failure  or  refusal  to 
perform  the  duty.  (High's  Extraordinary  L^al  Reme- 
dies, sec.  80 ;  Kendall  v,  U.  &,  1 2  Peters,  524 ;  OUizens 
Bank  V.  Wright,  6  O.  St.,  318 ;  Peopk  v.  Com'r  of  St.  Land 
Office,  23  Mich.,  270;  N.  W.  N.  C.  R.  Cd.  v.  Jenkins,  65 
N.  C,  173;  Queen  v.  Southampton,  1  Best  &  Smith,  5; 
State  V.  Wrotnowski,  17  La.  Ann.,  156;  Slate  v.  Barkei*,  4 
Kan.,  379;  State  v.  MagiU,  Id.,  415 ;  People  v.  Perry,  13 
Barb.,  206 ;  People  v.  Taylor,  34  Id.,  401 ;  People  v.  Minor, 
37  Id.,  466 ;  Silver  v.  People,  45  111.,  225;  Strong's  Case, 
Kirby,  345 ;  Stale  v.  Meadows,  1  Kan.,  90 ;  Simpson  v. 
Registei^  of  Land  0.,  Sneed  Ky.  Dec.  [2d  Ed.],  217; 
People  t?.  Collins,  7  Johns.  Rep.,  549;  People  v.  OaTial 
Appraisers,  73  N.  Y.,  443 ;  People  v.  Shearer,  30  Cal.,  645 ; 
Hempstead  v.  UnderhilVs  Heirs,  20  Ark,,  331,  and  other 
cases  there  cited.) 

The  respondent  is  an  officer  of  the  legislative  department. 
The  duty  which  it  is  sought  to  compel  him  to  perform  the 
law  specially  enjoins  upon  him,  as  resulting  from  his  office 
as  speaker  of  the  house  of  representatives,  by  sec.  4  of 
art.  5  of  the  constitution,  requiring  that  "The  returns  of 
every  election  for  the  offices  of  the  executive  departments 
shall  be  sealed  up  and  transmitted  by  the  returning  officers 
to  the  secretary  of  state,  directed  to  the  speaker  of  the  house 
of  representatives,  who  shall,  immediately  after  the  organi- 
zation of  the  house,  and  before  proceeding  to  other  business, 
open  and  publish  the  same  in  the  presence  of  a  majority  of 
each  house  of  the  legislature,  who  shall  for  that  purpose 
assemble  in  the  hall  of  the  house  of  representatives.     The 
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person  having  the  highest  number  of  votes  for  either  of 
said  offices  shall  be  declared  duly  elected;  but  if  two  or 
more  have  an  equal  and  the  highest  number  of  votes,  the 
legislature  shall,  by  joint  vote,  choose  one  of  such  persons 
for  said  office.  Contested  elections  for  all  of  said  offices 
shall  be  determined  by  both  houses  of  the  legislature,  by 
joint  vote,  in  such  manner  as  may  be  prescribed  by  law.'^ 

In  repeated  decisions  of  this  court,  and  I  take  it  to  be 
the  settled  law  of  the  state,  if  the  county  clerk,  or  any  of 
the  county  officers,  should  refuse  or  neglect  to  send  up  to 
the  secretary  of  state  the  returns  contemplated  in  sec.  4, 
art.  5,  and  application  were  made  to  this  court  for  correc- 
tion and  compliance,  its  power  and  its  duty  to  compel  by 
mandamus  the  performance  of  that  duty,  by  the  county 
officer,  is  not  questioned.  If,  upon  the  returns  being  lodged 
with  the  secretary  of  state,  that  officer  should  refuse  to 
place  them,  or  any  one  of  them,  in  the  hands  of  the  speaker, 
at  the  precise  hour  for  the  discharge  of  that  duty,  the  court 
could  not  refuse  its  process  to  compel  him  to  fulfill  his 
office  in  accordance  with  the  letter  of  the  constitution. 

We  know  of  no  good  reason,  nor  has  any  been  suggested, 
why  this  officer,  appointed  to  perform  the  ministerial  duty 
of  opening  and  publishing  these  returns,  should  be  spe- 
cially taken  out  of  the  pale  of  law  any  more  than  other 
officers.  It  is  true  that  his  duty  is  to  be  done  in  the  pres- 
ence of  a  majority  of  the  two  houses,  and  the  result  is  to 
be  declared  and  published,  as  a  constitutional  duty,  not  to 
be  controlled  by  the  joint  convention,  nor  subject  to  be  di- 
verted from  its  appointed  purpose  by  any  reference  or  sub- 
mission to  a  proposed  committee,  as  set  up  in  the  respond- 
ent's answer.  Such  a  procedure  would  seem  to  be  an 
attempt  to  evade  the  duty,  or  subvert  its  ends,  or  to  trans- 
fer it  to  an  agency  not  sanctioned  by  the  constitution. 
That  process  would  include  the  liberty  of  taking  the  re- 
turns from  the  speaker's  possession,  out  of  the  body  of  the 
two  houses,  possibly  away  from  the  capital  of  the  state  and 
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from  the  control  of  any  lawful  authority.  •  This  would  be 
a  condition  not  contemplated  and  not  sanctioned  by  any 
law.  The  returns  are  the  official  history  and  evidence  of 
the  election,  and  are  all  that  can  be  recognized  as  such. 
There  is  no  substitution,  and  we  cannot  but  admit  the  pos- 
sibility of  such  accidents  as  have  sometimes  overtaken 
disputed  election  returns,  to  the  disappointment  of  the 
public.  The  framers  of  the  constitution  were  careful  to 
provide  against  that  condition  and  its  possible  evils  in  this 
state. 

The  demurrer  of  the  relator  must  be  sustained  to  that 
part  of  the  answer  setting  up  the  refusal  of  the  respondent 
to  open  and  publish  the  election  returns  upon  the  vote  of 
the  joint  convention  referring  the  same,  for  report  and  res- 
olution, to  a  select  committee.  No  legislative  body  has  the 
power  to  interpose  a  parliamentary  contrivance  in  contra- 
vention of  the  express  provisions  of  the  constitution  of 
the  state.  It  alone  is  the  law  governing  this  question. 
And  wisely  has  the  constitution  provided  a  method  of 
contesting  elections,  to  be  kept  separate  and  distinct  from 
the  canvass  and  publication  of  the  returns.  The  last  is  a 
duty  devoured  upon  the  speaker  of  the  house  of  represent- 
atives every  two  years.  Fortunately,  to  the  present  time, 
in  this  state,  there  have  been  no  contests  for  any  of  the 
state  offices,  and  it  may  be  hoped  there  will  be  a  long 
future  before  us  until  it  shall  occur  again.  The  duty  of  the 
speaker  to  open  and  canvass  the  returns  and  declare  the 
result,  whether  there  is  any  contest  or  not,  must  recur  every 
two  years,  upon  the  election  of  state  officers,  and  that  duty 
has  no  relation  whatever  to  the  trial  of  a  contested  elec^ 
tion,  and  we  hold,  confidently,  that  the  demurrer  to  the 
answer,  setting  up  the  proposed  contest  of  the  state  officers 
as  a  defense,  must  be  sustained.  It  would  seem  utterly 
impossible  to  enter  upon  such  contest  at  once,  while  the 
constitution  prescribes  that  the  respondent's  duty  must  be 
first  performed  to  the  exclusion  of  any  other  business; 
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and  we  must  declare-  that  whatever  legislative  acts  may 
have  been,  or  shall  be  done  prior  to  the  discharge  of  this 
duty,  are  and  will  be  null  and  void.  Therefore  the  re- 
lator will  take  his  writ. 

Maxwell,  J. 

I  concur  in  what  is  said  by  Judge  Cobb  in  this  case. 

Sec.  4;  art.  5,  of  the  constitution  declares  that  the 
speaker  of  the  house  of  representatives  shall,  immediately 
afler  the  organization  of  the  house,  and  l)efore  proceeding 
to  other  business,  open  and  publi^5h  the  returns  in  the  pres- 
ence of  a  majority  of  each  house  of  the  legislature,  who, 
for  that  purpose,  shall  assemble  in  the  hall  of  the  house  of 
representatives.  This,  in  effect,  makes  the  two  houses  of 
the  l^islature  a  canvassing  board,  with  the  speaker  of  the 
house  of  representatives,  who  is  presumed  to  have  been 
cliosen  because  of  his  ability  and  integrity,  the  active  agent 
in  adding  up  the  votes  cast  for  the  different  candidates  and 
ascertaining  therefrom  the  persons  elected  for  the  several 
offices,  which  the  speaker  is' required  to  declare.  This  can- 
vassing board  is  presumed  to  be  entirely  non-partisan  be- 
cause all  parties  are  represented,  or  presumed  to  be,  in  the 
l^islature. 

The  object  of  the  framers  of  the  constitution  no  doubt 
was  to  place  the  canvass  in  the  hands  of  a  body  which 
would  faithfully  perform  its  duty.  In  no  sense  is  the  can- 
vass of  the  votes  a  legislative  duty.  It  might  have  been 
imposed  on  any  other  body  of  officers  and  the  duties  would 
have  been  precisely  the  same  as  in  the  case  at  bar,  viz.,  to 
add  up  the  number  of  votes  cast  for  the  several  candidates 
and  declare  the  result.  This  duty  is  required  by  the  con- 
stitution to  be  performed  immediately  after  the  organiza- 
tion of  the  house.  Thus,  the  legislature  meets  at  12 
o'clock  M.  on  the  first  Tuesday  in  January,  and  the  officers 
elected  as  shown  by  the  returns  are  required  to  qualify  and 


^ 


184  NEBRASKA  REPORTS.         [Vol.  31 


State,  ex  reL  Benion,  t.  Elder. 


enter  upon  the  duties  of  their  respective  offices  on  the 
Thursday  following  The  term  of  each  of  the  state  offi- 
cers is  two  years  and  sessions  of  the  legislature  are  held 
biennially.  Thus  at  the  commencement  of  the  r^ular 
session  of  each  legislature  new  state  officers,  or  those  who 
have  been  re-elected,  enter  upon  or  continue  in  the  duties 
of  their  respective  offices;  in  effect  a  new  administration 
of  the  affairs  of  the  state  is  inaugurated  with  each  regular 
session  of  the  legislature.  This  is  important  to  be  kept 
in  view  in  considering  the  limitation  upon  the  power  of 
the  legislature  to  transact  any  business  except  to  complete 
its  organization  before  canvassing  the  votes  and  declaring 
tlie  result  of  the  election.  It  is  said,  however,  that  as 
members  of  the  legislature  in  all  cases,  except  treason, 
felony,  or  breach  of  the  peace,  shall  be  privileged  from 
arrest  during  the  session  of  the  legislature  and  for  fifteen 
days  next  before  the  commencement  and  after  the  termina- 
tion thereof,  as  provided  in  sec.  12  of  art.  3  of  the  consti- 
tution, therefore,  in  case  the  speaker  should  refuse  to  per- 
form his  duty  he  could  not  be  arrested  and  punished  for 
contempt  in  refusing  to  obey  the  order  of  the  court. 

A  constitution,  like  a  contract  or  statute,  must  be  con- 
strued together  and  every  part  thereof  given  effect  if  pos- 
sible. The  provision  of  the  constitution  is  merely  a  re- 
enactment  of  the  common  law. 

The  privilege  of  the  member  is  not  the  privilege  of  the 
liouse  merely,  but  of  the  people,  and  is  con  ferret  I  to  enable 
him  to  discharge  the  trust  confided  to  him  by  his  constitu- 
ents. jiCoffin  V,  Coffin,  4  Mass.,  27  [S.  C,  3  Am.  Dec, 
189];  Cooley's  Constitutional  Limitations  [6th  Ed.],  160.) 
In  other  words,  the  privilege  is  conferred  to  enable  the 
member  to  discharge  liis  legislative  duties.  Where,  how- 
ever, the  constitution  has  imposed  upon  the  member  purely 
ministerial  duties  this  exemption  does  not  apply.  These 
duties  are  to  be  performed  at  the  beginning  of  the  session 
so  that  the  parties  elected  may  enter  upon  the  duties  of 
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their  respective  offices  and  the  people  have  the  benefit  of 
their  services.  The  presumption  is  that  the  l^islature  will 
perform  its  duty^  and  declare  the  result.  But  suppose, 
through  a  mistake  of  the  law,  it  should  not  perform  its 
duty  in  that  regard :  is  there  no  remedy  either  on  behalf 
of  the  persons  elected  to  office  or  of  the  public?  If  not, 
then  the  boast  of  the  common  law  that  there  is  no  wrong 
without  a  remedy  is  without  foundation.  Our  constitution 
how^cver,  is  broader  than  the  common  law.  Sec.  13,  art.  1, 
declares  that  all  courts  sliall  be  open,  and  every  person  for 
any  injury  done  him  in  his  land,  goods,  person,  or  reputa- 
tion shall  have  a  remedy  by  due  course  of  law,  and  justice 
administered  without  denial  or  dday.  This  is  a  provision 
in  the  same  constitution  which  exempts  a  member  of  the 
legislature  from  arrest.  If,  therefore,  the  rights  of  a  party 
who  has  been  elected  to  an  office  are  imperiled  by  the  re- 
fusal of  a  canvassing  board,  whose  duty  it  is  to  proceed 
with  the  canvass  and  declare  the  result,  he  may  confidently 
appeal  to  the  courts  to  protect  and  enforce  his  rights. 

The  rule  is,  that  each  board  is  to  receive  the  returns 
transmitted  to  it,  if  in  due  form,  as  correct,  and  to  ascer- 
tain and  declare  the  result  as  it  appears  by  such  returns. 
(Cooley's  Constitutional  Limitations  [6th  Ed.],  783;  Ex 
parte  Heath,  3  Hill,  42;  Brower  v.  a  Brim,  2  Ind.,  423; 
People  V.  mUiardy  29  111.,  413;  People  v.  Jones,  19  Ind., 
357;  Mayo  r.  Freeland,  10  Mo.,  629;  People  v.  Kilduff, 
15  111.,  492;  O'FerreU  v,  Colby,  2  Minn.,  180;  People  v. 
Van  Cleve,  1  Mich.,  362;  People  v.  Van  Slyck,  4  Cow., 
297;  Morgan  v.  Quackenbush,  22  Barb.,  72;  Dishon  r. 
Smiih,  10  la.,  212;  PeopU  v.  Cook,  14  Barb.,  259,  and  8 
N.  Y.,  67;  Hartt  v.  Harvey y  32  ^arb.,  55 ;  Attorney  Gen- 
ercU  V.  Barstow,  4  Wis.,  567;  AtU>i*ney  Oeneral  v.  Ely,  4 
Wis.,  420*;  Stale  v.  Covernor,  25  N.  J.,  331;  State  r. 
Clerk  of  Pa^aJc,  Id.,  354;  Marshall  v.  Kerns,  2  Swan., 
68  ;  People  v.  Pease,  27  N.  Y.,45;  Phelpi  v,  Schrode)\  26 
O.  S.,  649;  State  v.  Stale  Canvassers,^^  Wis.,  498;  Opin- 


186  NEBRASKA  REPORTS.         [Vol.  31 


State,  ex  reL  Benton,  ▼.  Elder. 


ion  of  Justices f  53  N.  H.,  640;  Stale  v.  Cavers,  22  la., 
343;  State  v,  Harrison,  38  Mo.,  540;  State  v,  Rodman,  43 
Id.,  256;  State  v.  Steers,  44  Id.,  223;  Bac(m  v.  York  Co., 
26  Me.,  491;  Taylor  v.  Taylor,  10  Minn.,  107;  Opinion 
of  Justices,  64  Me.,  588;  Prince  v.  Skillin,  71  Me.,  361 
[S.  0.,  36  Am.  Rep.,  325] ;  Peebles  v.  County  ComWs,  82 
N.  C,  385;  Clark  v.  County  Examiners,  126  Mass.,  282; 
Staie  v>  County  Canvasser's,  17  Fla.,  29;  Hagge  r.  Stale,  10 
Neb.,  51;  State  v,  Wilson,  24  Neb.,  139;  Moore  v.  Kess- 
ler,  59  Ind.,  1 52 ;  State  v.  Hayne,  8  S.  C,  367.)  Tliey  may 
not  refuse  to  canvass  because  a  poll  book  is  not  returned  as 
it  should  be.  {Paiten  v.  Florence,  38  Kan.,  501 .)  They  may 
and  should  correct  an  arithmetical  blunder.  {State  v.  Hill, 
20  Neb.,  1 1 9.)  Legal  returns  received  after  the  proper  time 
should  be  counted.  (Cresap  v.  Gray,  10  Ore.,  345.)  And  if 
the  canvassers  refuse  or  neglect  to  perform  their  duty  they 
may  be  compelled  by  m>andamus,  (Cooley's  Constitutional 
Limitations  [6tli  Ed.],  784;  Clark  v.  ilcKenzie,  7  Bush, 
523;  Burke  v.  Supervisors  of  Monroe,  4  W.  Va.,  371 ;  State 
v.  County  Judge,  7  la.,  186;  Magee  v.  Supervisors,  10  Cal., 
376 ;  KisUr  v.  Camion,  39  Ind.,  488 ;  Commonwealth  r. 
Emminger,  74  Pa.  St.,  479;  Clark  v.  Buchanan,  2  Minu., 
346;  People  v.  Supervisors,  12  Barb.,  217;  State  v.  Rod- 
man, 43  Mo.,  256.)  To  this  effect  is  State  v.  Qihbs,  13 
Fla.,  55;  People  v.  Schiellein,  95  N.  Y.,  124.  In  the  last 
case  it  is  held  that  the  board  continues  as  such,  in  spite  of 
adjournment,  till  its  whole  duty  is  performed.  (See,  also, 
People  V,  Board  of  Registration,  17  Mich.,  427;  People  v. 
Board,  etc.,  of  Nankin,  15  Id.,  156;  Lewis  v.  Commis- 
sioners, 16  Kan.,  102;  Pacheoo  v.  Beck,  52  Cal.,  3;  State 
V.  HiU,  20  Neb.,  119.)  And  they  may  be  compelled  to 
make  a  legal  and  proper  canvass  afler  they  have  made  one 
which  was  illegal  and  unwarranted.  {State  v.  County  Comers, 
23  Kan.,  264;  ^ate  v.  HiU,  10  Neb.,  68;  Steward  v.  Pey- 
ton, 77  Ga.,  668;  Simon  v.  Durham,  10  Ore.,  52.)  And 
if  they  have  finished  their  work  before  the  time  allowed 
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has  elapsed  and  while  they  still  have  the  returns^  they  may 
be  eom|ielled  to  reconsider  their  action.  (State  v.  Berg^  76 
Mo.,  136.)  This  rule  applies  to  all  canvassing  boards  with- 
out exception. 

By  what  authority  shall  the  courts  discriminate  and  say, 
We  will  compel  this  board  to  do  its  duty,  but  not  that  one? 
Id  a  free  government  no  person  is  above  the  law.  All  are 
bound  by  its  provisions.  ** Equality  before  the  law"  is 
the  motto  of  our  state,  and  the  practice  of  that  motto  the 
basis  of  its  laws  and  adjudications.  When  a  person  is 
elected  to  the  legislature  he,  in  effect,  agrees  to  perform  all 
the  duties  enjoined  upon  him  by  the  constitution  and  stat- 
utes. Among  these  duties  is  the  canvass  of  the  returns. 
In  effect,  he  promises  that  this  duty  shall  be  performed,  so 
far  as  he  is  able  to  effect  the  purpose  in  the  time  and  manner 
required,  and  if  he  is  elected  speaker  that  he  will  perform 
the  duties  of  ascertaining  from  the  returns  the  votes  cast 
for  each  candidate  and  declare  the  result  thereof.  In  ac- 
cepting this  trust  he  accepts  it  with  all  its  incidents,  viz. : 
that  for  a  failure  or  neglect  to  perform  the  duty  required, 
any  of  the  parties  aggrieved  may  invoke  the  aid  of  the 
courts  to  enforce  performance.  In  effect,  such  persons 
waive  the  privilege  of  exemption  from  arrest,  etc.^  in  case 
of  failure  to  perform  the  trust,  and  it  is  the  duty  of  the 
court  to  enforce  the  rights  of  the  parties  aggrieved.  To 
illustrate,  a  member  of  the  legislature  is  not  liable  to  an 
action  of  slander  for  words  spoken  in  the  discharge  of  his 
official  duties,  even  though  spoken  maliciously.  {Coffin  v. 
Coffin,  4  Mass.,  1 ;  13  Am.  &  Eng.  Encyc.  of  Law,  406.) 
This  privilege  is  extended  in  order  that  members  may 
freely  discharge  their  duty  without  fear  or  favor.  This  is 
a  power  incident  to  free  government  and  necessary  to  pre- 
vent corruption,  fraud,  and  other  wrongs.  This  privilege, 
however,  is  not  extended  to  words  spoken  unofficially, 
though  in  the  legislative  hall  and  while  the  legislature  is 
in  session.  {Coffin  r.  Coffin,  4  Mass.,  1 ;  Odgers,  Libel  & 
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Slander,  185;  13  Am.  &  Eng.  Encyc.  of  Law,  406.)  The 
same  rule  applies  to  acts  required  of  the  legislature  which 
are  purely  of  a  ministerial  character. 

But  it  is  said  that  the  legislature  is  a  co-ordinate  branch 
of  the  government,  and  that  it  is  entitled  to  construe  the 
constitution  and  statutes  for  itself,  and  therefore  is  not  gov- 
erned by  the  construction  placed  upon  it  by  the  supreme 
court.  That  it  is  a  very  important,  co-ordinate  branch  of 
the  government  is  true,  and  the  supreme  court  has  never, 
except  when  its  action  was  invoked  in  some  of  the  modes 
pointed  out  by  law,  sought  to  construe  statutes  or  constitu- 
tional provisions  for  the  legislature.  It  is  the  province  of 
the  legislature,  however,  to  pass  laws,  and  of  the  courts  to 
construe  the  constitution  and  laws.  This  power  has  been 
recognized  from  the  inception  of  our  state  government 

One  of  the  duties  imposed  upon  the  supreme  court  is  to 
construe  the  constitution  and  laws  of  the  state.  To  aid  in 
the  performance  of  this  duty  the  state  possesses  a  law  li- 
brary of  nearly  or  quite  30,000  volumes.  It  is  the  duty 
of  the  court  to  carefully  investigate  every  case  brought  be- 
fore it,  and,  after  due  consideration,  place  what  is  believed 
to  be  a  correct  construction  upon  the  language  of  any  of 
the  provisions  of  the  constitution  or  of  the  statutes,  and 
such  construction  binds  every  department  of  the  govern- 
ment, including  the  legislature,  and  every  person  within 
the  state.  The  construction  given  by  the  supreme  court 
becomes  the  standaixl  to  be  applied  in  all  cases.  If  this 
were  not  so,  no  person  would  know  what  the  law  was  upon 
any  given  point,  as  the  legislative  department  might  con- 
strue it  in  one  way,  the  attorney  general  in  a  different  man- 
ner, while  the  state  treasurer,  auditor  of  state,  and  others, 
place  their  own  construction  upon  it,  and  in  effect  refuse  to 
conform  to  the  construction  placed  thereon  by  the  court  of 
last  resort.  However  unpleasant  the  duty,  therefore,  the 
court  cannot  shirk  the  responsibility  of  extending  its  aid 
when  its  power  is  invoked  to  enforce  a  public  duty  or  the 
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protection  of  private  rights.  If  it  refuses,  it  does  so  in 
plain  contravention  of  the  letter,  spirit,  and  scope  of  tiie 
constitution.  The  power  is  placed  in  its  hands  to  be 
wisely  exercised  without  discrimination  as  to  persons  or 
officers — all  being  equal  before  the  law  ;  and  let  it  perform 
its  duty  faithfully  and  efficiently  as  fur  as  possible,  how- 
ever disagreeable  such  performance  may  be. 

In  the  answer  of  the  respondent  it  is  alleged  in  sub- 
stance that  a  contest  has  been  instituted  against  the  relator 
and  other  state  officers  named,  and  that  tiiey  are  deferring 
the  canvass  of  the  votes  until  after  the  determination  of 
sucli  contest.     This,  however,  is  clearly  in  violation  of  the 
constitution.     That  instrument  requires  the  parties  elected 
on  the  face  of  the  returns  to  be  declared  elected  and  in- 
ducted into  office.     It  is  said  that  the  supreme  court  has  no 
supervision  over  other  departments   of  the  government. 
That  is  conceded.    It  has  not  sought  to  exercise  any.    Nor 
has  it  any  supervision  oyer  the  affiiirs  of  any  educational 
institution,  railway  company,  bank,  partnership,  or  indi- 
vidual in  the  state;  nevertheless,  if  any  person  aggrieved  by 
any  of  these  parties  or  others   invokes  its  power  in  the 
manner  provided  by  law  to  redress  his  wrongs  and  grant 
him  relief,  the  courts  have  authority  to  entertain  jurisdic- 
tion and  render  a  decision  ^confirming  his  rights  and  re- 
dressing his  wrongs.     The  law  covers  the  whole  state.    It 
applies  alike  to  every  individual  therein,  be  he  rich  or  poor, 
black  or  white.     The  remedy  is  as  broad  as  the  law,  and 
the  courts  apply  the  remedy.     If  this  were   not  so   the 
wealthy  corporation  or  individual  might  trample  upon  the 
rights  of  the  weak  or  poor  and  override  the  law,  and  justice 
be  despised  and  defeated. 

Every  denial  of  justice,  when  the  relief  has  been  sought 
in  a  proper  manner,  is  an  act  of  tyranny,  which  tends  to 
the  subversion  of  free  government.  Sup()ose  a  party 
should  purchase  from  the  state  a  portion  of  its  school 
lands,  and  pay  for  the  same,  and  on  applying  to  the  secre- 
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tary  of  state  and  governor  for  a  patent  should  be  in- 
formed that  these  officers  would  not  execute  a  jxiteut  and 
the  state  would  retain  the  purchase  money.  Would  the 
purchaser  be  remediless  ?  If  the  sale  had  been  fairly  made 
in  pursuance  of  law  it  would  be  the  duty  of  these  officials 
to  make  and  deliyer  a  patent  for  the  land,  and  if  they  re- 
fused to  do  so  the  purchaser  might  with  confidence  invoke 
the  aid  of  the  courts  and  compel  the  execution  and  delivery 
of  such  patent.  There  would  be  a  plain  duty  which  the 
officers  had  refused  to  perform,  and  if  upon  any  pretext 
the  court  should  refuse  its  aid  because  the  respondents 
were  governor  and  secretary  of  state,  it  to  that  extent 
would  deny  justice  and  permit  the  law  to  be  trampled  upon 
with  impunity  and  the  rights  of  parties  to  be  sacrificed. 
Such  a  court  would  not  be  worthy  of  the  name.  In  a 
free  government,  courts  are  the  means  through  which  ac- 
tionable wrongs  are  redressed,  and  it  is  no  part  of  their 
business,  except  when  the  matter  is  in  issue,  to  inquire  as 
to  the  social  or  other  standing  of  the  parties  before  it;  and 
any  court  that  stops  to  make  such  inquiry  weakens  respect 
for  the  law,  blunts  its  own  sense  of  justice,  and  is  in  danger 
of  perverting  the  law.  The  questions  for  the  courts  are, 
What  are  the  rights  of  the  plaintiff  in  the  premises  as 
against  the  defendants?  and,  after  calm,  careful,  patient  in- 
vestigation of  the  facts  of  the  case,  that  it  declare  the  law 
faithfully  and  fearlessly  as  it  shall  be  found  to  be. 

But  we  are  told  in  the  answer  that  a  contest  is  pending, 
etc.  A  contest  is  instituted  by  concurrent  resolution.  Sec. 
11,  art.  3^  of  the  constitution  provides  "that  every  bill 
and  concurrent  resolution  shall  be  read  at  large  on  three 
different  days  in  each  house. '^  This  would  require  at  least 
six  days  aft^er  the  result  had  been  declared  and  the  party 
had  taken  possession  of  his  office  before  the  trial  could 
take  place.  The  form  of  the  resolution  is  a  matter  for 
consideration,  and  is  subject  to  change  at  any  time  before 
its  passage.     No  doubt  such  resolution  may  be  referred  to 
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a  oommittee,  and  is  subject  to  debate  like  any  other  meas- 
ure brought  before  either  bouse.  In  deciding  the  contest 
the  legislature  should  be  governed  by  the  evidence,  as  from 
that  it  is  to  determine  the  rights  of  the  party  contested. 
Suppose  one  of  the  grounds  of  contest  is  fraud  at  certain 
points  in  the  election,  or  in  receiving  ballots,  the  specific 
fraud  must  be  pointed  out  and  the  fraudulent  votes  in 
some  manner  designated.  In  weighing  evidence  it  must 
do  so  calmly  and  dispassionately,  like  a  court,  and  unless 
fraudulent  votes  are  proved  to  have  been  cast,  sufficient  to 
change  the  result,  sustain  the  election  as  declared  by  board 
of  canvassers.  The  l^islature  is  a  lawful  body,  elected 
and  organized  in  pursuance  of  the  constitution  and  laws 
for  a  lawful  purpose,  and  while  within  the  limits  and  re- 
strictions of  the  constitution  it  may  pass  any  measure  it 
may  deem  proper,  yet  morally  it  is  bound  by  the  same 
consideration  of  fairness  and  justice  which  control  the 
courts,  and  it  is  its  duty  to  dispose  of  election  contests  in 
this  manner.  This  not  unfrequently  requires  patient  in- 
vestigation of  the  evidence,  which  may  require  weeks  or 
even  months,  in  connection  with  the  other  duties  of  the 
members,  and  is  wholly  irreconcilable  with  the  theory 
that  the  declaration  of  the  result  of  the  election  should  be 
postponed  until  the  termination  of  the  contest. 

It  seems  to  be  assumed  in  the  answer  that  the  Wisla- 
ture  has  the  power,  and  that  therefore,  at  its  option,  it  may 
declare  whomsoever  of  the  candidates  voted  for  elected. 
This  is  a  government  of  the  people,  by  the  })eople,  and  for 
the  people.  The  constitution  and  laws  have  provided  a 
mode  in  which  the  will  of  the  people  shall  be  ascertained, 
viz.,  by  a  canvass  of  the  votes,  and  the  persons  whom  the 
people  have  elected  as  shown  by  such  returns  are  to  be  of- 
ficers for  the  succeeding  two  years,  unless,  for  causes  which 
appear  behind  the  returns,  they  are  not  entitled  to  exercise 
the  duties  of  such  officers.  To  ascertain  such  facts  a  con- 
test is  instituted  by  persons  who  claim  that  they  were  in 
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fact  elected  in  place  of  those  who  have  been  so  declared. 
This  question  is  to  be  determined  from  the  evidence^  and 
is  not  one  of  power  but  of  right.  Should  the  procedure 
set  forth  in  the  answer  be  adopted^  the  tendency^  if  not 
the  effect,  would  be  to  transfer  from  the  people  the  election 
of  its  own  officers  and  invest  the  legislature  with  that 
duty.  If,  however,  the  l^islature  should  find  from  the 
evidence  that  the  party  holding  the  office  had  not  been  law- 
fully elec^ted  thereto,  it  may  so  declare,  that  he  may  be 
ousted  from  such  position. 

Evidently  it  is  the  duty  of  the  respondent,  in  the  pres- 
ence of  a  majority  of  the  members  of  each  house,  to  open 
and  publish  the  returns  of  the  election  and  declare  the 
result,  and  a  writ  to  that  effect  should  be  granted. 

Writ  allowed. 
NoRVAL,  J.,  concurs. 


Louis  Bradford  v.  Grace  E.  Higgins  et  al. 

eo §6  [Filed  Janitabt  20,  1891.] 

The  finding  complained  of  and  the  eTidenoe  upon  which  the 
same  was  made,  examined  and  held,  that  there  was  no  error  in 
the  finding. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Congdorij  Clarkson  &  Hurdy  for  plaintiff  in  error,  cited : 
McCormick  v.  Lawton,  3  Neb.,  449;  WheaUm  v,  IHmbh 
145  Mass.,  346;  Schwartz  v,  SaunderSy  46  111.,  18;  An- 
det'son  v.  Armstead,  69  Id.,  453 ;  Collins  v.  Megraw,  47 
Mo.,  495;  Jones  v.Potha8t,72  Ind.,  158;  Bartow^ s  App., 
55  Pa.  St.,  386 ;  Lauer  v.  Bandow,  43  Wis.,  556 ;  Wright 
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t.  Hood,  49  Id.,  235 ;  Heath  v.  Sollea,  40  N.  W.  Rep.,  804; 
AoreA  V.  LaFlesh,  41  Id.,  633;  SmUh  v.  GiU,  37  Minn., 
455;  Beihell  v.  Bethell,  17  Pac.  Rep.,  813. 

Ritchie  &  Kaempfer,  contra^  cited,  on  the  question  of  im- 
plied agency:  Redman  v,  Williams,  2  la.,  490;  HeaJth  v. 
Solles,  40  N.  W.  Rep.,  805;  Willard  v.  Magoon,  30  Mich., 
279 ;  Lauer  v.  Bandow,  43  Wis.,  556;  Weston  v.  MoMiUan, 
42  Id.,  567;  Starke  v.  Cheesemxin,  1  Ld.  Raymond  [Eng.], 
538 ;  Wheeler  v.  HaU,  41  Wis.,  447;  Davis  v.  Sch.  Dist., 
24  Me.,  340;  Wells  v.  Banister,  4  Mass.,  514;  Spaun  v. 
Mercer,  8  Neb.,  357;  Davis  v.  Bank,  5  Id.,  246 ;  Wendt  v. 
ilartin,  89  111.,  139 ;  Oilman  v.  Disbrow,  45  Conn.,  563 ; 
Flannery  v.  Rohrmayer,  46  Id.,  558 ;  Price  v.  Seydell,  46 
la.,  696;  Nelson  v.  Cover,  47  Id.,  250;  McLaren  v.  Hall, 
26  Id.,  297;  Wright  v.  Hood,  49  Wis.,  235;  Holmes  v. 
Branson,  6  N.  W.  Rep.,  5 ;  Oetty  v.  Framd,  25  Id.,  245 ; 
DoolUile  V.  Goodrich,  13  Neb.,  297;  Scales  v.  Paine,  Id., 
521;  Jones  v.  Walker,  63  N.  Y.,  612;  Bliss  v.  PaUen,  5 
R.  I.,  576 ;  Fetter  v.  Wilson,  12  Ky.,  90 ;  Hughes  v.  Peters, 
1  Coldw.  [Teun.],  66. 

Cobb,  Ch.  J. 

On  February  4,  1888,  the  plaintiff  in  error  filed  his  pe- 
tition in  the  court  below,  alleging  that  on  July  27,  1887, 
he  entered  into  an  oral  contract  with  the  defendant  Grace 
E.  Higgins,  through  her  husband  and  agent,  Charles  S. 
Higgins,  to  furnish  and  deliver  on  lot  6  of  block  197,  of 
Omaha,  certain  lumber  and  materials  for  the  erection  of  a 
barn  and  improvements  on  said  lot. 

2.  In  pursuance  of  which,  between  July  27  and  Decem- 
ber 10  following,  he  furnished  and  delivered  on  said  lot, 
owned  in  fee  by  said  Grace  E.  Higgins,  lumber  and  mate- 
rials to  the  amount  of  $2,002.95. 

3.  The  defendant  Charles  S.  Higgins  is  the  husband  of 
Grace  E.  Higgins. 
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4.  On  January  13,  1888,  within  four  months  from  the 
delivery  of  said  lumber  and  material,  the  plaintiff  made 
an  account  in  writing  of  the  same,  under  oath,  and  filed 
the  same  in  the  office  of  register  of  deeds  of  Douglas 
county,  claiming  a  mcclianic's  lien  therefor  on  said  lot  and 
the  buildings  and  improvements  thereon. 

5.  That  the  sum  of  $2,002.95,  with  interest  from  De- 
cember 10  last,  is  due  and  unpaid  on  said  account. 

6.  That  the  original  lien  as  recorded  in  the  office  of  the 
register  of  deeds  is  hereto  attached,  marked  Exhibit  A. 

That  the  following  liens  attach  to  said  premises: 


o 


7 
8 
9 
10 
II 
12 
13 
It 
15 
16 
17 
18 
19 


Creditor'!  Lien. 


J.  W.  Squire,  trustee.. 

J.  W.  and  E.  L.  Squire 

J.  J.  Johnson  &  Co. 

John  Svacina.....«,.......M 

John  Thompson 

Geo.  W.  Rogers 

Pax  ton  &  Vierllng  Iron  Worki ... 

Omaha  Paying  Co.„ 

Andrew  Moyer 

John  Rowe  &  Co 

Schall  Si  Refregier^ 

Barbed  Wire  &  Iron  Works......... 

James  8.  Carter 


Quality. 


Mortgage 

Mortgage 

Mechanic's..... 

Mechanic's 

Mechanic's..... 

Mechanic's 

Mechanic's 

Mechanic's..... 

Mechanic's 

Mechanic's..... 

Mechanic's 

Mechanic's..... 
Mortgage 


I 

^ate. 

Amount. 

June 

4, 18S7 

$10,000  00 

June 

4,1887 

7r«0  0i) 

Oct. 

8,  1887 

173  30 

Nov. 

19,  1887 

742  85 

Nov. 

26,  1887 

2.047  50 

Nov. 

29,  1887 

217  50 

Dec. 

10,  1887 

146  50 

Dec. 

28,1887 

170  80 

Dec. 

29,  1887 

49  23 

Dec. 

80.1887 

161  53 

Jan. 

10,1888 

4S2  00 

Jan. 

11,1888 

17L43 

Jan. 

6,1888 

12,000  00 

The  plaintiff  prays  judgment  against  the  defendant 
Grace  E.  Higgins  for  the  amount  of  his  lien  with  interest 
and  costs,  and  that  the  liens  against  her  said  premises  be 
marshalled,  and  that  the  plaintiff's  be  declared  a  lien  sub- 
ject only  to  the  mortgages  of  J.  W.  Squire,  as  trustee,  and 
J.  W.  and  E.  L.  Squire;  that  the  premises  be  sold  and  the 
proceeds  applied  to  the  payment  of  plaintiff's  judgment. 

Exhibit  "A"  is  a  copy  of  the  plaintiff's  statement  of 
lumber  and  material  furnished  Grace  E.  Higgins,  under 
verbal  contract  through  Charles  S.  Higgins,  from  July  27 
to  October  10,  1887,  on  lot  6,  block  197,  Omaha,  to  be 
used  in  the  construction  of  a  barn  and  improvements 
thereon,  amounting  to  $2,002.95,  all  of  which  was  so  used, 
and  the  amount  stated,  with  interest  from  the  latter  date, 
is  due;  that  he  took  from  Charles  S.  Higgins,  for  a  per- 


^ 


J 


Vol.  31]         JANUARY  TERM,  1891.  195 


Bradford  v.  Higgins. 


tion  of  the  lumber  and  materials,  three  notes  aggregating 
$1,500,  taken  on  the  dates  of  the  same,  except  that  of  No- 
vember 16, 1887,  due  in  sixty  days,  for  $500,  is  a  renewal 
of  a  similar  note  due  at  that  date,  none  of  which  were 
paid,  and  that,  therefore,  there  is  due  the  sum  of  $2,002.95, 
with  interest.  Statement  under  oath,  January  11,  1888: 
First  note,  $500,  dated  November  28,  1887,  due  in  forty 
days,  with  interest  at  ten  per  cent;  second,  $500,  dated 
November  28,  1887,  due  in  eighty  days,  with  interest  at 
ten  per  cent;  third,  $500,  dated  November  16,  1887,  due 
in  sixty  days,  with  interest  at  ten  per  cent. 

The  defendant  Grace  E.  Higgins  answered,  denying 
each  and  every  allegation  in  the  petition  contained  charg- 
ing an  indebtedness  or  personal  liability  on  her  part  to  the 
plaintiff,  and  denying  that  the  plaintiff  furnished  to  her 
any  material  or  lumber  for  the  erection  or  improvement  of 
any  barn  or  other  building,  between  July  27  and  Decem- 
ber 10,  1887,  or  at  any  other  time,  or  for  any  amount; 
but  admitting  that  on  July  27, 1887,  she  was  the  owner  in 
fee  of  said  lot,  and  that  Charles  S.  Higgins  is  her  husband. 
She  admits  the  mortgage  liens  set  forth,  and  denies  the 
mechanics'  liens  in  the  petition  charged  against  her  said 
premises,  and  sets  up  that  her  husband,  C.  S.  Higgins,  is 
indebted  in  various  sums  to  different  parties  on  account  of 
materials  and  labor  furnished  in  the  erection  of  a  barn  on 
said  lot,  but  has  no  information  as  to  the  amounts  thereof, 
and  alleges  that  the  same  are  the  personal,  individual,  and 
separate  indebtedness  of  her  husband,  and  that  any  mate- 
rial and  labor  furnished  for  the  erection  of  said  barn  and 
improvement  were  furnished  wholly  on  his  personal  credit 
and  not  otherwise. 

The  defendant  Charles  S.  Higgins  answered,  denying 
that  his  co-defendant,  Grace  E.  Higgins,  his  wife,  either 
through  himself,  as  her  agent,  or  otherwise  in  any  manner 
contracted,  or  on  any  account,  with  the  plaintiff,  to  furnish 
lumber  or  materials  for  said  lot  in  the  city  of  Omaha,  on 
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July  27,  1887,  or  at  any  other  time;  and  denying  every 
allegation  in  the  petition  charging  indebtedness  on  the  part 
of  Grace  E.  Higgins  to  the  plaintiff  or  to  other  co-defend- 
ants, but  admitting  that  on  his  own  personal  account, 
through  his  agent,  George  Waddell,  he  did  purchase  mate- 
rials and  lumber  of  the  plaintiff  in  a  sum  exceeding  $1,500, 
but  as  to  the  exact  sum  he  has  no  knowledge;  that  he 
gave  his  personal  notes,  aggregating  the  sum  of  $1,500, 
as  stated  in  the  Exhibit  A  to  the  petition,  and  that  the 
note  of  November  16,  1887,  due  in  sixty  days,  is  a  re- 
newal note,  as  stated  in  said  exhibit,  and  are  true  copies. 
He  denies  that  the  lumber  and  material  were  delivered  on 
said  lot,  admits  that  Grace  E.  Higgins  was  the  owner  iu 
fee,  and  alleges  that  the  plaintiff  extended  credit  to  him 
for  all  materials  and  lumber  sold  for  said  lot,  and  that  any 
indebtedness  therefor  is  the  personal  and  individual  in- 
debtedness of  himself,  and  not  of  his  wife.  He  denies  the 
allegations  of  the  4th,  5th,  and  6th  counts  of  the  petition ; 
admits  the  7ih  and  8th,  and  denies  all  others  except  the 
19th;  or,  in  effect,  he  admits  the  mortgages  and  denies  the 
mechanics'  liens  as  stated  in  the  petition. 

On  January  9,  1889,  there  was  a  trial  to  the  court  in 
which  the  following  entry  was  made: 

''In  this  cause,  the  action  of  the  United  States  National 
Bank  of  Omaha  against  Grace  E.  Higgins  and  others, 
having  heretofore  been  consolidated  herewith,  came  on  to 
be  heard  upon  the  petition  of  Louis  Bradford,  the  separate 
answers  and  cross-petitions  of  the  defendants,  Grace  E. 
and  Charles  S.  Higgins,  J.  W.  Squire,  trustee,  J.  W.  & 
E.  L.  Squire,  J.  J.  Johnson  &  Co.,  John  Svacina,  United 
States  National  Bank,  George  W.  Rogers,  Paxton  & 
Vierling  Iron  Works,  Omaha  Paving  Company,  John 
Rowe  &  Co.,  Andrew  Moyer,  Schall  &  Refrcgier,  Barbed* 
Wire  &  Iron  Works,  Charles  S.  Carter,  Himebaugh  &  Tay- 
lor, I.  &  I.  Hodgson,  A.  L.  Strang  &  Co.,  and  Fred.  W. 
Gray,  the  replies  of  the  plaintiff  and  the  defendants,  and 
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the  evidex>ce,  and  a  jury  being  waived,  except  as  to  the  is- 
sues between  Gray  and  Grace  E.  and  Charles  S.  Higgins^ 
was  submitted  to  the  court,  and  the  court  finds: 

"I.  That  Grace  E.  Higgins  has  been  at  all  times  re- 
ferred to  the  owner  in  fee  of  the  real  estate  and  premises 
mentioned  and  described,  lot  6,  block  197,  in  Omaha. 

*'  II.  That  in  the  erection  of  the  barn  and  improvements 
of  said  lot,  Charles  8.  Higgins  was  not  the  agent  of  his 
wife,  and  none  of  the  materials  or  labor  mentioned  were 
furnished  to  or  for  her. 

"III.  That  on  June  4,  1887,  Grace  E.  and  Charles  S. 
Higgins  executed  for  borrowed  money  the  note  for  $10,000, 
and  the  mortgage  upon  the  lot  as  set  up  in  the  answer  of 
J.  W.  Squire,  trustee;  that  Grace  E.  Higgins  borrowed  the 
said  sum  from  J.  W.  Squire,  trustee,  for  the  purpose  of 
paying  off  an  incumbrance  and  to  erect  a  barn  upon  the  lot; 
that  on  said  date  said  Squire  entered  into  an  arrangement 
with  Grace  E.  Higgins  to  pay  her  on  said  date  $5,000  of  the 
loan,  and  the  remainder  when  the  barn  should  be  completed 
and  paid  for;  that  Squire  has  paid  her  of  the  loan  $6,- 
335.60,  and  there  is  now  in  the  hands  of  Squire,  as  trustee 
of  said  loan,  $3,664.40,  and  his  mortgage  is  the  first  lien 
on  said  lot. 

"IV.  That  on  June  4,  1887,  Grace  E.  and  Charles  S. 
Higgins  executed  to  J.  W.  &  E.  L.  Squire  the  note  for 
$750  and  the  mortgage  on  the  lot  securing  the  same,  which 
is  the  second  lien  on  said  lot. 

"V.  That  the  plaintiff  furnished  lumber  and  materials 
which  were  used  in  the  construction  of  the  barn,  and  on 
January  13,  1888,  within  four  months  from  the  time  of 
furnishing  the  last  article  of  materials,  made  .an  account 
in  writing,  as  set  forth,  and  after  making  oath  thereto, 
filed  the  same  in  the  register's  office  of  Douglas  county, 
and  it  is  duly  recorded  therein,  but  the  same  is  not  a  lien 
upon  said  premises;  that  the  plaintiff's  claim  which  is  not 
paid  is  in  the  sum  of  $2,002.95  with  interest  from  Janu- 
ary 1,  1888,  and  costs  $2,  total,  $2,102.97. 
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Claims  Found  IhUy  but  not  Liens  on  the  Premises. 


1 

2 
8 

4 
6 

7 

8 

9 

10 

11 

12 

18 


Andrew  Mover 

Schall  &  Refregier 

J.  J.  Johnson  &  Co 

Ulmebaugh  &  Taylor 

Barbed  Wire  and  Iron  Works 

Thompnon  &  Delaney 

George  W.  Rogers 

Paxtoii  &  Vierling  I.  Works.. 

John  Howe  <b  Go 

Omaha  PaTingCk) 

I.  &  I.  Hodgson 

George  Waddell 

A.  L.  Strang  &  €k> 


For  labor 

For  material... 

For  labor 

For  labor 

For  material.... 

For  material 

For  material... 

For  iron 

For  material 

For  material 

For  architects 

For  labor  and  ma- 
terial   

For  elevator 


Dec. 

Jan. 

Oct. 

Jan. 

Nov. 

Nov. 

Nov. 

Sept. 

Dec 

Dec 

Jan. 


30,1887 
6,1888 
1,  1887 
1,1888 
5,1887 

26,1887 
1,  1887 
1,1887 
1,  1887 
1,1887 
1.1888 


Dec.  21, 1887 
Oct.     1, 1887 


$52  98 
452  25 
IS)  80 
374  60 
183  65 
1,979  60 
l37  60 
157  50 
170  60 
191  :o 
544  95 

9^8  45 
464  50 


"The  claim  of  John  Svacina  as  the  subcontractor  with 
Thompson  &  Delaney,  for  brick  furnished  the  barn  on 
said  lot,  was  presented  and  registered  on  November  19, 
1887,  more  than  sixty  days  from  the  time  of  furnishing 
the  material,  and  is  therefore  disallowed. 

"All  other  defendants  above  stated  have  each  a  pro  rata 
equitable  lien  upon  the  money  of  Grace  E.  Higgins  now 
in  the  hands  of  J.  W.  Squire  as  trustee. 

"On  January  6, 1888,  after  the  performance  of  all  work 
and  the  furnishing  of  all  materials  above  mentioned,  Grace 
E.  Higgins  made  and  delivered  the  note  for  $12,000,  and 
with  Charles  S.  Higgins  made  and  delivered  the  mortgage 
securing  the  note  on  said  lot  to  James  S.  Carter,  as  set  up 
in  his  answer,  and  which  is  the  third  lien  on  said  lot. 

"  It  was  therefore  ordered  and  adjudged  that  J.  W.  Squire 
as  trustee,  forthwith  turn  over  to  the  clerk  of  the  court 
the  money  of  the  defendant  Grace  E.  Higgins  in  his  hands, 
amounting  to  $3,664.40^  and  after  paying  the  costs  of  this 
suit,  the  clerk  shall  pay  said  money  pro  rata  to  the  plaint- 
iff and  to  the  defendants  as  above  stated.  To  all  of  which 
findings  and  the  decree  of  the  court  the  plaintiff  and  the 
defendants  excepted  on  the  record  and  appealed  the  auise 
to  this  court." 

On  October  16,  1889,  the  motion  of  Grace  E.  Higgins 
et  aL,  to  dismiss  the  appeal  was  heard,  considered,  and 
sustained,  with  Jeave  to  the  plaintiff  to  file  his  petition  in 
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error,  which  was  filed  on  October  22  following,  assigning 
as  error  that  the  judgment  is  not  sustained  by  the  evidence 
and  is  contrary  to  law,  and  the  cause  was  submitted  to  the 
court.  On  October  13,  1890,  the  plaintiff*  in  error  moved 
to  set  aside  the  order  of  submission  and  remand  the  cause 
to  the  court  below  for  judgment,  which  last  motion,  with 
the  issues  of  the  record,  was  submitted  to  the  court. 

Upon  the  submission  of  this  case  I  examined  it  and 
was  of  the  opinion  that  the  record  contained  no  judgment 
adverse  to  the  appellant  upon  which  an  appeal  or  proceed- 
ing in  error  would  lie,  and  it  was  upon  an  intimation  from 
the  bench  to  that  effect  that  the  motion  to  vacate  the  order 
of  submission,  that  the  cause  might  be  remanded  to  the 
district  court  for  final  decree  as  to  the  rights  of  the  appel- 
lant, was  made.  Upon  the  argument  of  the  motion  the 
majority  of  the  court  was  of  the  opinion  that  the  record 
was  sufficient  to  present  all  the  points  arising  in  the  case, 
and  that  the  motion  to  vacate  the  order  of  submission 
should  be  denied. 

The  error  assigned  raises  the  question  whether  the  dis- 
trict court  did  not  err  in  its  fifth  finding  of  fact,  that  the 
plaintiff's  claim  for  building  material  used  in  the  construc- 
tion of  the  barn  "was  not  a  lien  upon  said  premises." 

The  first  section  of  chapter  54,  Com  p.  Stats.,  as  to  me- 
chanics' and  laborers'  liens  provides  that  "Any  person  who 
shall  perform  any  labor  or  furnish  any  material  or  ma- 
chinery or  fixtures  for  the  erection,  reparation,  or  removal 
of  any  house,  mill,  manufactory,  or  building  or  appurte- 
nance, by  virtue  of  a  contract  or  agreement,  expressed  or 
implied,  with  the  owner  thereof,  or  his  agent,  shall  have  a 
lien  to  secure  the  payment  of  the  same  upon  such  iiouse, 
mill,  manufactory,  building,  or  appurtenance,  and  the  lot 
of  land  upon  which  the  same  shall  stand." 

It  is  not  denied  that  the  plaintiff  furnished  building 
material  of  the  value  of  $2,002.95,  which  was  used  in  the 
erection  of  the  barn  n|)on  the  lot  of  land  upon  which  he 
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seeks  to  establish  a  lien,  nor  that  he  furni^hed  the  same 
by  virtue  of  a  contract,  but  it  is  denied  that  such  contract 
was  with  the  owner  of  such  building,  or  her  agent. 

The  substance  of  the  evidence  on  the  part  of  the  plaint- 
iff is,  that  one  Waddell  had  the  contract  with  C.  S.  Hig- 
gins  for  the  erection  of  the  barn,  and  C.  S.  Higgins  told 
the  plaintiff  to  let  Mr.  Waddell  have  the  lumber  for  its 
erection,  and  he  did  so,  charging  the  same  to  C.  S.  Hig- 
gins; that  G.  S.  Higgins  was,  at  the  time,  also  engaged 
in  the  erection  of  a  restaurant  building  on  Douglas  street 
(Omaha),  and  told  plaintiff  to  keep  the  items  of  account  for 
lumber  furnished  for  the  barn,  and  that  furnished  for  the 
restaurant  building,  separate,  so  that  he  could  settle  with 
Mr.  Waddell ;  that  plaintiff  did  not  ascertain,  at  the  time, 
the  number  of  the  lot  on  which  the  barn  was  to  be  erected, 
but  delivered  the  lumber  therefor,  at  the  site  of  the  build- 
ing, according  to  plaintiff's  method  of  doing  business,  with 
tlie  exception  of  some  which  Mr.  Waddell  came  and  got 
with  his  own  teams ;  that  witness  went  up  at  two  different 
times  and  took  C.  S.  Higgins's  note  for  $1,000  each  time; 
that  he  did  not  ascertain  that  the  title  to  the  lot  was  in 
Grace  E.  Higgins  until  fibout  the  time  of  C.  S.  Higgins's 
failure,  soon  after  which  time  the  lien  in  the  case  was  filed 
against  Grace  E.  Higgins  and  C.  S.  Higgins. 

Upon  his  cross-examination,  in  answer  to  the  question 
whether  Waddell  or  Higgins  first  spoke  to  him  about  the 
lumber,  he  answered  that  it  was  Mr.  Higgins;  that  Hig- 
gins did  not  say  anything  about  sending  up  any  particular 
lumber;  that  he  said  Mr.  Waddell  was  to  build  a  barn  for 
him;  that  Mr.  Higgins  had  been  buying  lumber  of  him 
right  along  prior  to  that;  that  his  orders  were  good;  that 
when  he  took  the  notes  one  of  tliem  applied  on  some  other 
property ;  that  tlie  lumber  was  charged  on  the  books  to  C. 
S.  Higgins;  that  when  he  came  to  file  his  lien,  he  changed 
his  account  from  C.  S.  Higgins  to  Grace  E.  Higgins. 

C.  S.  Higgins,  who  was  sworn  as  a  witness  on  the  part 
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of  the  plaintiff,  testified  that  he  made  the  contract  for  the 
erection  of  the  barn  and  for  furnishing  the  lumber  with 
Mr.  Waddell ;  that  he  did  not  have  anything  to  do  with 
the  plaintiff  whatever,  about  getting  the  lumber,  until  he 
wanted  some  pay,  and  then  Mr.  Waddell  came  to  me  and 
wanted  to  know  if  I  could  let  him  have  some  money;  that 
he  then  went  to  the  plaintiff  and  gave  him  a  note,  at  ninety 
days,  which  he  said  he  was  willing  to  take. 

Mrs.  Grace  E.  Higgins  was  also  sworn  as  a  witness  on 
the  part  of  the  plaintiff,  and  testified  that  she  was  the  owner 
of  the  lot  on  which  the  barn  in  question  is  situated.  Be- 
ing requested  to  state  whether  she  or  Mr.  Higgins  hired 
the  men  or  entered  upon  the  erection  of  the  barn,  she  an- 
swered :  '^  I  had  nothing  to  do  with  it,  and  did  not  know 
anything  about  it;''  that  she  knew  that  he  built  a  barn 
there;  that  no  conversation  took  place  between  herself  and 
Mr.  Higgins  prior  to  the  commencement  of  the  erection  of 
the  barn  concerning  it;  that  she  had  nothing  to  do  about 
the  property  or  the  care  of  it;  that  she  was  living  on  the 
lot  when  the  barn  was  being  built,  was  at  home  the  most 
of  the  previous  year ;  that  she  resides  there  permanently  as 
her  homestead ;  that  she  had  seen  material  brought  there 
on  the  ground ;  never  made  any  objection  to  any  one  bring- 
ing material  there,  to  any  one ;  that  she  had  nothing  to  do 
with  it  in  any  shape  or  form ;  that  she  did  not  know  any- 
thing about  it;  that  she  could  not  help  but  see  that  the 
barn  was  being  erected ;  but  that  if  she  had  had  any  say 
about  it  she  would  not  have  had  it  done;  that  she  never 
made  any  objection  to  any  of  the  different  parties  that  fur- 
nished material  or  workmen ;  that  she  had  nothing  to  do 
with  them  at  all. 

There  is  a  vast  amount  of  other  evidence,  but  the  forego- 
ing is  all  that  it  is  deemed  necessary  to  set  out.  With  this 
evidence  before  it  the  district  court  virtually  found  that 
the  plaintiff  did  not  furnish  the  building  material  for 
which  he  seeks  to  establish  a  lien,  "by  virtue  of  a  con- 
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tract,  expressed  or  implied,  with  the  owner  thereof,  or  his 
agent." 

I  have  examined  the  cases  cited  by  counsel  for  plaintiff 
in  error. 

In  the  case  of  Schwartz  et  ux,  v.  Saunders^  46  111.,  18, 
while  there  was  some  question  raised  as  to  the  rights  of 
Mrs.  Schwartz  in  the  premises,  what  is  said  in  the 
opinion  upon  that  point  comes  in  after  the  case  had  been 
decided  on  other  points  and  so  declared.  So  that  the 
prominence  given  this  point  in  the  syllabus  is  not  justified. 

The  case  of  Anderson  v,  Arvutead,  69  Id.,  452,  turned 
upon  the  fact,  that  the  wife  withheld  her  deed  from  the 
records,  thereby  enabling  her  husband  to  hold  out  that  he 
was  the  owner  of  the  lot  and  house  at  the  time  he  entered 
into  the  contract  for  painting  the  house  for  which  the  lien 
was  allowed. 

In  the  case  of  Jones  v.  Pothast  et  al,,  72  Ind.,  158,  the 
supreme  court,  without  reciting  either  the  facts  or  evidence, 
held  that  there  was  evidence  before  the  trial  court  which 
justified  it  in  holding  that  the  husband  acted  as  the  agent 
of  the  wife,  who  was  the  owner  of  the  property,  in  making 
the  contract,  although  she  testified  that  she  never  intended  to 
charge  her  separate  estate.  That  "  If  she  authorized  her 
husband  to  act  for  her,  and  as  her  agent  to  contract  for  the 
building  of  the  house,  the  fact  gives  the  mechanics  the 

■ 

lien,  though  she  may  not  have  intended  to  charge  the 
property.'^ 

Neither  the  Massachusetts  nor  the  Pennsvlvania  oases 
cited  are  deemed  to  be  in  point. 

The  sole  question  for  our  consideration  is  as  above  st4ited : 
whether,  upon  the  evidence  before  the  district  court,  it  could 
without  error  make  the  finding  which  it  made  as  showu. 

It  cannot  be  denied  that  the  circumstances  relied  on  to 
estop  Mrs.  Higgins  to  deny  that  in  ordering  the  lumber 
for  the  barn  her  husband  acted  as  her  agent,  are  worthy  of 
serious  consideration,  and  possibly  standing  alone  would 
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be  deemed  sufficieDt.  But  upon  the  evidence  oi  the  plaintiff, 
either  alone,  or  taken  in  connection  with  that  of  C.  S.  Hig- 
gins, I  think  the  trial  court  was  justified  in  finding  that  in 
ordering  the  lumber  by  Higgins,  or  in  filling  the  orders  by- 
Bradford,  neither  of  them  gave  a  thought  of  Mrs.  Higgins, 
or  of  the  lot,  or  the  title  to  it.  Wlien  he  received  the  lumber 
for  the  building  Bradfoixl  did  not  know,  nor  did  he  in- 
quire, where  the  building  was  to  be  erected.  It  does  not 
appear  that  he  knew  of  the  existence  of  Mrs.  Higgins 
until  afler  C.  S.  Higgins  failed,  which  circumstance  seems 
to  have  put  him  upon  inquiry  as  to  the  title  to  the  lot 
to  which  his  lumber  had  gone.  Higgins's  credit  was  good 
with  Bradford;  it  does  not  appear  how  Mrs.  Higgins's 
credit  was,  with  or  without  the  title  to  the  lot.  Qualify- 
ing what  is  said  above  as  to  acts  of  estoppel  on  the  part  of 
Mrs.  Higgins,  they  were  merely  negative  or  passive  and 
do  not  appear  to  have  come  to  the  knowledge  of  Bradford. 
It  does  not  appear  that  she  ever  knew  that  any  of  the 
building  material  was  being  placed  on  the  lot  by  Mr.  Brad- 
ford, or  that  any  circumstance  or  opportunity  occurred  call- 
ing upon  her  to  speak  to  him  as  to  her  title  to  the  lot.  It 
may  be  the  law  that  where  an  insolvent  husband,  known 
to  be  insolvent  by  his  wife,  uses  the  means  which  ought  to 
go  to  his  creditors  in  putting  improvements  on  her  sepa-. 
rate  property  with  her  knowledge,  she  is  estopped  to  deny 
the  equitable  interest  of  the  creditors  in  such  improvement 
and  property.  But  that  is  not  this  case ;  Higgins  was  not 
insolvent,  in  fact,  nor  does  it  appear  that  Mrs.  Higgins 
doubted,  or  had  any  cause  to  doubt,  his  entire  financial  re- 
sponsibility at  the  date  of  the  furnishing  of  the  lumber  by 
the  plaintiff.  (See  Bartons  Appeal,  55,  Pa.  St.,  386,  cited 
by  plaintiff  in  error.)  I  do  not  think  there  is  reversible 
error  in  the  finding. 

The  decree  of  the  district  court  is 

Affirmed. 

The  other  judges  concur. 
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Joel  Hull  v.  E.  G.  Godfrey  et  al. 

[Filed  January  20, 1891.] 

Chattel  Mortgages:  Juniok  Mortqagbs:  RsDEMPnoK:  Bb- 
PLEViN.  J.  H.,  janior  mortgagee  of  chattel  property  in  the 
posaession  of  G.  and  M.  senior,  who  had  adrertiaed  the  same 
for  sale  eight  months  before  their  mortgage  debt  wonld  become 
dne,  refosed  the  tender  bj  J.  H.  of  the  amount  due.  The  jun- 
ior bronght  replevin  for  the  property  before  a  justice  of  the 
peace,  who  found  for  the  defendants,  entered  judgment  for  the 
amount  of  the  appraisement  of  the  property,  double  that  of  the 
debt,  with  the  cost  of  advertising  as  damages  for  detention,  and 
for  costs  of  suit.  The  district  court,  having  affirmed  the  judg- 
ment, held,  error,  and  that  the  circumstances  and  facts  of  the 
mortgagee's  insecurity  of  his  debt  must  be  apparent  to  justify 
the  advertisement  and  sale;  that  the  tender  of  the  debt  and  re- 
demption of  the  prior  mortgage  was  the  leg^l  right  of  the  jun- 
ior mortgagee;  that  judgment  should  have  been  given  for  the 
amount  of  the  debt  only,  without  damages,  and  all  the  costs 
against  the  defendants  who  refused  the  tender. 

Error  to  the  district  court  for  Kearney  county.  Tried 
below  before  Gaslin,  J. 

Joel  Hull,  for  plaintiff  in  error. 

Godfrey  &  Godfrey,  contra, 

Cobb,  Ch.  J. 

The  plaintiff  in  error  brought  this  action  originally,  in 
replevin,  before  a  justice  of  the  peace  of  Lincoln  town- 
ship, in  Kearney  county,  alleging  a  special  ownership  in 
the  goods  and  chattels,  twelve  cottage  bedsteads,  twelve 
sets  of  bed-springs,  six  mattresses,  twelve  hard-bottom 
chairs,  seven  washstands,  one  six-lid  cook  stove,  and  one 
refrigerator,  on  account  of  a  chattel  mortgage,  filed  for 
record  January  21,  1888,  given  by  Emma  E.  Warner,  the 
owner,  to  secure  promissory  notes  for  $150,  held  by  plaint- 
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iff,  subject  to  a  prior  mortgage  of  defendants  for  $42.38, 
dated  December  20,  1887,  and  due  November  1,  1888, 
which  sum  was  tendered  in  accord  and  satisfaction  of  the 
prior  mortgage  and  deposited  in  the  justice's  court. 

The  plaintiff  set  up  in  his  affidavit  that  he  has  a  special 
ownership  in  the  property  and  is  entitled  to  the  immediate 
possession  of  the  same;  that  the  goods  and  chattels  are 
wrongfully  detained  from  him  by  the  defendants,  and  were 
not  taken  in  execution,  or  on  any  order  or  judgment 
against  him,  or  for  the  payment  of  any  tax,  fine,  or 
amercement  assessed  against  him,  or  by  virtue  of  any  or- 
der of  delivery  issued  under  sec.  182  of  the  Code  of  Civil 
Procedure,  or  on  any  other  mesne  or  final  process  issued 
against  him.     . 

On  March  6,  1888,  there  was  a  trial  to  the  justice,  all 
parties  being  present,  who  found  the  right  of  property  and 
right  of  possession  thereto,  at  the  commencement  of  the 
action,  in  the  defendants,  and  in  case  a  return  of  the  prop- 
erty could  not  be  had,  entered  judgment  for  the  amount  of 
the  appraised  value  thereof,  $109.25,  and  assessed  the  dam- 
ages of  defendants  by  reason  of  the  detention  thereof  at 
$4,  and  costs  taxed  at  $22.65. 

On  April  23,  1888,  the  plaintiff  in  error  brought  the 
ease  to  the  district  court  on  his  petition  in  error,  assigning : 

1.  That  the  court  erred  in  awarding  judgment  for  de- 
fendants. 

2.  In  awarding  $4  damages  against  the  plaintiff. 

3.  In  awarding  the  costs  against  the  plaintiff. 

4.  The  judgment  is  contrary  to  law  and  not  sustained 
by  the  evidence,  it  being  shown  by  defendants  that  their 
interest  in  the  property  was  $42.38  and  interest  from  De- 
cember 20,  1887,  due  November  1, 1888. 

5.  Their  claim  not  yet  due,  the  defendants  were  not  en- 
titled to  damages  for  cost  of  advertising  the  property  for 
sale,  and  had  no  authority  to  sell,  and  were  not  entitled  to 
$4  judgment  for  costs  of  advertising. 
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6.  No  claimants  for  the  property,  except  the  parties  to 
the  suit  and  Emma  E.  Warner,  the  mortgagor,  ap()eariDg 
at  the  trial,  tlie  court  erred  in  giving  judgment  for  the 
appraised  value  of  the  property. 

On  June  25,  1888,  diminution  of  record  having  been 
suggested  and  filed  in  said  court  by  the  plaintiff  in  error, 
in  obedience  to  the  order  of  the  court  the  following  addi- 
tional transcript  and  findings  of  fact  were  sent  up  from 
the  justice's  court  below  :  • 

'^  That  the  defendants  at  the  commencement  of  the  action 
had  possession  of  the  goods  and  chattels,  obtained  by  re- 
plevin against  Emma  E.  Warner  in  January,  1888,  be- 
cause they  felt  insecure,  and  held  possession  under  a  chat- 
tel mortgage  to  D.  B.  Muir  to  secure  a  note  of  $42.38, 
dated  December  20,  1887,  due  November  1,  1888. 

^'  That  the  plaintiff  claims  the  goods  and  chattels  under 
a  chattel  mortgage  by  Emma  E.  Warner  to  secure  notes  of 
$200 ;  that  prior  to  the  suit  the  plaintiff  tendered  in  cash 
to  defendants  the  full  amount  of  their  claim,  and  interest 
thereon,  and  made  a  demand  for  the  goods  and  chattels 
in  question  ;  that  the  plaintiff's  mortgage  was  executed  Jan- 
uary 7, 1888,  and  filed  for  record  in  the  county  clerk's  office 
January  21  following. 

"  That  the  damages  adjudged  to  defendants  were  for  costs 
of  publication  of  the  sale  of  the  goods  at  public  auction 
on  February  21,  1888,  which  was  without  the  consent  of 
the  mortgagor.  There  was  no  evidence  by  either  party  as 
to  the  value  of  the  goods,  and  the  only  evidence  was  that 
of  the  valuation  of  the  appraisers  called  by  the  officer  who 
executed  the  order  of  replevin." 

There  was  a  trial  to  the  court,  without  a  jury,  and  the 
judgment  of  the  justice's  court  was  affirmed  with  costs, 
and  execution  awarded  therefor,  to  which  the  plaintiff  in 
error  excepted  on  the  record  and  assigned  as  errors : 

1.  The  court  erred  in  affirming  the  judgment  of  the  jus- 
tice's court,  and  in  judgment  for  costs  against  the  plaintiff. 
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From  this  record  we  gather  that  the  first  mortgagees  of 
the  chattels  described^  feeling  insecure  of  a  debt  of  $42.38, 
due  November  1,  1888,  replevied  the  property  from  the 
mortgagor  and  without  her  consent  advertised  it  to  be  sold 
at  public  auction  on  February  21,  1888,  eight  months  be- 
fore the  debt  was  to  become  due,  at  a  charge  of  $4  for  ad- 
vertisement. It  does  not  appear  that  the  defendants 
claimed,  at  the  trial,  that  the  mortgagor  was  impecunious, 
or  in  failing  circumstances,  to  have  challenged  their  se- 
curity ;  nor  does  it  appear  that  any  default  in  the  conditions 
of  their  mortgage  had  occurred  by  which  their  power  to 
sell  became  operative,  as  required  by  sec.  2,  ch.  12,  Comp. 
Stats. 

In  the  case  of  Lod>  &  Hirsch  v.  MUner,  21  Neb.,  392, 
it  was  held  that  '^  a  provision  in  a  mortgage  that  the  mort- 
gagee may  take  possession  of  the  property  at  any  time  he 
feels  insecure,  and  advertise  and  sell  the  same,  does  not  au- 
thorize him  to  apply  the  proceeds  to  the  payment  of  a  note 
not  then  due.''  And  in  this  opinion  Chief  Justice  Max- 
well said  that,  '^  while  the  rule  is  well  settled  that  a  chat- 
tel mortgage  transfers  to  the  mortgagee  the  legal  title  to 
the  chattels,  subject  only  to  be  defeated  by  the  performance 
of  the  condition,  yet  the  mortgagor  has  an  equity  of  re- 
demption in  the  chattels  and  may  redeem  the  same  at  any 
time  before  the  sale." 

In  the  case  oi  Newlean  &  Hoard  r.  Olson j  22  Neb.,  719, 
it  was  held  by  the  same  justice  that  a  provision  in  a  chattel 
mortgage  that,  if  the  mortgagee  shall  at  any  time  feel  un- 
safe or  insecure,  he  may  seize  and  sell  the  property,  will 
not  authorize  such  mortgagee,  without  cause,  to  seize  and 
sell  such  property  before  the  debt  becomes  due;  and  fur- 
ther, that  "  the  words  '  feels  unsafe  and  insecure '  do  not 
mean  that  he  may  exercise  an  arbitrary  discretion  in  the 
premises,  but  the  mortgagor  must  be  about  to  do,  or  have 
done,  some  act  which  tends  to  impair  the  security  of  the 
mortgagee,  and  unless  such  fiusts  exist  the  right  does  not 
become  operative." 
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It  appears  from  the  record  that  the  plaintiff  commeDced 
this  action  on  February  21,  the  day  advertised  by  defend- 
ants for  the  sale  of  the  property  ;  that  prior  to  the  action 
he  tendered  in  cash  to  the  defendants  the  full  amount  of 
their  mortgage  claim,  with  interest,  made  a  demand  of 
them  for  the  property,  and  kept  his  tender  good  on  going 
to  trial.  It  would  seem  then  that  he  had  all  the  law  of 
the  case  against  the  adverse  party.  The  right  of  a  junior 
mortgagee  to  redeem  the  property  from  a  prior  mortgage 
will  not  be  disputed,  if  he  acquires  that  right  and  stands 
in  the  place  of  the  mortgagor.  His  right  continues  until 
the  foreclosure  of  the  first  mortgage  in  accordance  with 
law,  unless  defeated  by  some  other  paramount  title.  He 
has  no  better  title  than  the  mortgagor,  as  against  the  prior 
mortgage,  duly  recorded,  but  he  has  the  right  to  redeem. 
{Jordan  v.  Hamilton  Co.  Bank,  1 1  Neb.,  504 ;  Pecker  r. 
Sihby,  123  Mass.,  108;  Howard  v.  Chase,  104  Id.,  249. 
DwigJU  V.  Scrantony  36  N.  W.  Rep.,  752;  Treat  v.  Gilmore^ 
49  Me.,  34.) 

If  the  plaintiff  had  the  right  of  redemption,  was  his  ten- 
der to  the  defendants  of  the  amount  of  their  debt  a  dis- 
charge of  the  prior  mortgage?  In  the  case  of  Knox  r. 
Williams,  24  Neb.,  630,  it  was  held  that  "  An  absolute 
tender  of  the  amount  due  upon  a  promissory  note  secured 
by  cliattel  mortgage,  the  tender  being  made  the  day  after 
the  debt  is  due,  but  kept  good,  will  have  the  effect  to  di- 
vest the  lien  of  the  mortgage."  This  rule  seems  to  be  that 
of  the  plaintiff's  case,  and  to  justify  his  action.  His  tender 
was  made,  and  his  action  brought,  in  the  very  exigency  of 
an  unauthorized  sale  of  the  mortgaged  property.  If  the 
tender  was  refused,  for  the  reason  that  it  did  not  include 
the  charge  for  advertising  the  unauthorized  sale,  it  was  not 
less  gross  than  the  numerous  other  errors  of  the  defend- 
ant's case. 

The  judgment  of  the  trial  court  for  the  amount  of  the 
appraised  value  of  the  property,  and  damages  for  its  de- 
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tentioD,  was  erroneous.  The  judgment  of  the  court  should 
have  been  for  the  amount  due  of  the  mortgagor's  note  to 
defendants^  and  as  that  amount  was  tendered  by  the  plaint^ 
iff,  the  judgment  could  carry  neither  damages  nor  costs. 
The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded,  with  an  order  to  enter  judg* 
ment  for  the  defendants  for  the  amount  due  on  the  mort- 
gagor's note  of  $42.38,  dated  December  20,  1887,  with 
interest  to  March  6,  1888,  less  the  taxable  costs  paid  by 
the  plaintiif,  the  defendants  to  pay  all  the  costs  of  suit. 

JUDGMEl^T  AOCORDINaLT. 

Maxwell,  J.,  concurs. 

NoBYAL,  J.^  did  not  sit  in  the  case. 


State,  ex  rel.  George  W.  Farmer,  v.  Grand  Isl- 
and &  W.  C.  R.  Co.  ET  AU 

[Filed  January  20, 1891.] 

Eminent  Domain:  Damages  :  Deposit  of  Award.  In  an  ap- 
plication for  mandamus  to  compel  a  railway  company  to  deposit 
with  the  county  jndge  the  amonnt  of  an  award  to  the  relator  for 
damages  on  acoonnt  of  the  location  and  operation  of  the  railway 
acTOflB  hifl  premises,  it  appeared  in  eridence  that  the  right  of  way 
had  been  appropriated  and  nsed  and  the  award  duly  made  nn- 
dcr  sec  97,  chap.  16,  Comp.  Stats.,  from  which  no  appeal  had 
been  taken,  and  the  amount  not  deposited  as  required  by  stat- 
ute. Beldf  That  the  relator  take  his  writ  to  enforce  the  duty 
against  the  railway  company.    (27  Neb.,  694). 

Original  application  for  mandamus. 

jRobert  RyaUy  for  relator. 
14 
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T.  M.  Marqaetty  and  J.  W.  Deweese,  contra^ 

Cobb,  Ch.  J. 

This  proceeding  is  brought  bj  the  relator  for  mandamuB 
against  the  Grand  Island  &  Wyoming  Central  Railroad 
Company  to  pay  for  its  occupation  and  right  of  way  of  the 
relator's  land,  described  as  the  south  half  of  the  southeast 
quarter  of  the  southwest  quarter  of  section  6,  township  22 
north,  range  25  west,  6th  principal  meredian,  in  Blaine 
county  under  section  97,  p.  305,  Comp.  Stats.,  which 
provides :  "  If  the  owner  of  any  real  estate  over  which 
said  railroad  corporation  may  desire  to  locate  their  road 
shall  refuse  to  grant  the  right  of  way  through  his  or  her 
premises,  the  county  judge  of  the  county  in  which  said 
real  estate  may  be  situated,  as  provided  in  this  subdi- 
vision, shall,  upon  the  application  of  either  party,  direct 
the  sheriff  of  said  county  to  summon  six  disinterested  free- 
holders of  said  county,  to  be  selected  by  said  county  judge, 
and  not  interested  in  a  like  question,  unless  a  smaller 
number  shall  be  agreed  upon  by  said  parties,  whose  duty 
it  shall  be  to  carefully  inspect  and  view  said  real  estate 
and  assess  the  damages  which  said  owner  shall  sustain  by 
the  appropriation  of  his  or  her  land  to  the  use  of  said  rail- 
road corporation,  and  make  report  in  writing  to  the  county 
judge  of  said  county,  who,  after  certifying  the  same  under 
his  seal  of  office,  shall  transmit  the  same  to  the  county 
clerk  of  said  county  for  record,  and  said  county  clerk 
shall  file,  record,  and  index  the  same  in  the  same  manner 
provided  for  the  record  of  deeds  in  this  state,  and  such 
record  shall  have  the  like  force  and  effect  as  the  record  of 
deeds  in  pursuance  of  the  statute  in  such  cases  made  and 
provided.  And  if  said  corporation  shall  at  any  time,  be- 
fore they  entep  upon  said  real  estate,  for  the  purpose  of 
constructing  said  road,  pay  to  said  county  judge  for  the  use 
of  said  owner,  the  sum  so  assessed  and  returned  to  him  as 
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aforesaid,  they  shall  thereby  be  authorized  to  construct  and 
maintain  their  said  road  over  and  across  said  premises; 
Provided^  That  either  party  may  have  the  right  to  appeal 
from  such  assessment  of  damages  to  the  district  court  of 
the  county  in  which  such  lands  are  situated,  within  sixty 
days  afler  such  assessment.  And  in  case  of  such  appeal, 
the  decision  and  finding  of  the  district  court  shall  be  trans- 
mitted by  the  clerk  thereof,  duly  certified  to  the  county 
clerk,  to  be  filed  and  recorded  as  hereinbefore  provided,  in 
his  office.  But  such  appeal  shall  not  delay  the  prosecution 
of  the  work  on  said  railroad,  if  such  corporation  shall 
first  pay  or  deposit  with  such  county  judge  the  amount  so 
assessed  by  said  freeholders.  Such  railroad  compauy  shall 
in  all  cases  pay  the  costs  of  the  first  assessment;  Promded, 
That  if,  on  appeal,  the  appellant  shall  not  obtain  a  more 
favorable  judgment  and  award  than  was  given  by  said 
freeholders,  tlien  such  appellant  shall  be  adjudged  to  pay 
all  the  costs  made  on  such  appeal;  Provided  further  y  That 
either  party  may  appeal  from  the  decision  of  the  district 
court  to  the  supreme  court  of  the  state,  and  the  money  so 
deposited  shall  remain  in  the  hands  of  the  county  judge 
until  the  final  decision  be  had,  subject  to  the  order  of  the 
supreme  court." 

Under  this  statute,  application  was  made  to  the  county 
judge  of  Blaine  county  by  the  relator  for  the  appointment 
of  six  disinterested  freeholders  of  the  county  to  appraise 
the  damages  to  the  lands  described,  and  notice  was  given 
to  the  Grand  Island  &  Wyoming  Central  Railroad  Com- 
pany, that  on  February  15,  1889,  James  Hanna,  James 
Loughron,  F.  N.  Norton,  Rush  Minor,  James  McMilleu, 
and  William  Rittenhouse,  commissioners  duly  appointed 
by  the  county  judge  of  Blaine  county,  would  proceed  to 
assess  the  damages  accruing  to  the  relator  by  reason  of  the 
appropriation  of  a  strip  of  land  for  right  of  way  upon  and 
through  the  land  hereinbefore  described,  which  said  com- 
missioners made  their  report  in  writing  to  the  county  court 
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that  on  February  15,  1889^  the  time  fixed  in  the  notices 
to  the  owners  and  interesed  parties^  they  together  person- 
ally examined  the  several  parcels  and  tracts  of  land  and 
lots  described^  together  with  the  improvements  thereon,  and 
upon  such  view,  assessed  the  damages  which  the  owners 
and  parties  interested  would  sustain,  by  the  appropriation 
thereof,  to  George  W.  Farmer's  timber  culture  entry,  dam- 
ages $400. 

The  relator  alleges  that  he  is  a  citizen  and  resident  of 
this  state  and  has,  continuously,  for  four  years,  been  in  pos- 
session of  the  lands  described,  and  that  on  March  9,  1885, 
he  filed  upon  the  same,  under  the  laws  of  the  United 
States,  his  timber  culture  claim  of  title  therieto,  and  has 
ever  since  remained  in  possession,  complying  in  all  respects 
with  the  provisions  of  law  granting  title  thereto,  and  fully 
expects  to  perfect  his  title  to  the  same ;  that  on  July  15, 
1886,  the  said  railroad  company  entered  upon  his  said 
claim  and  appropriated  six  acres  for  its  railroad  purposes 
without  compensation  to  the  relator,  or  ad  quod  damnum 
proceedings  for  that  purpose. 

The  answer  of  the  railroad  company,  as  respondent,  ad- 
mits that  the  relator  has  a  timber  claim  filing  on  the  land 
described,  and  had  the  same  at  the  time  of  locating  the  line 
of  railroad  thereon ;  that  at  the  time  of  the  location  the  tract 
was  wild  and  uncultivated,  and  what  rights  the  relator  had 
were  unknown.  The  respondent  admits  that  it  has  never 
paid  the  relator,  or  any  one  else,  any  consideration  for  its 
right  of  way,  nor  taken  any  steps  of  condemnation  under 
the  laws  of  this  state,  and  denies  that  the  damages  for  its 
appropriation  and  occupancy  of  the  right  of  way  have  ever 
been  legally  determined  under  ad  quod  damnum  proceed- 
ings as  provided  by  statute.  The  respondent  sets  up  that 
it  never  had  notice  of  the  proceedings  by  commissioners, 
appointed  by  the  county  judge  of  Blaine  county,  awarding 
damages  for  right  of  way  to  the  relator,  and  had  no  oppor- 
tunity to  oflTer  objection  to  any  of  the  commissioners,  nor 
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had  it  any  notioe  of  the  time  and  phre  that  such  commis- 
sioners would  inspect  the  premises  ancl  award  the  damages; 
that  the  commission  was  not  I^al  nor  competent  under  the 
statutes,  but  that  three,  Norton,  Minor,  and  Rittenhouse, 
were  not  freeholders  at  the  time  of  their  appointment,  as- 
sessment, and  award,  as  required  by  statute,  and  that  their 
proceedings  were  null  and  void,  and  further  that  the  rela- 
tor had  no  title,  but  merely  a  possessory  right  under  the 
timber  culture  laws  of  the  United  States. 

This  cause  was  first  heard  at  the  September  term,  1889, 
of  this  court  (27  Neb.,  694)  on  the  respondent's  demurrer 
to  the  information  on  the  grounds : 

First — That  the  relator  has  not  1^1  capacity  to  sue. 

Second — ^That  the  petition  fails  to  state  a  cause  of  ac- 
tion. 

Third — ^That  tho  relator  has  a  complete  remedy  at  law. 

It  was  held  in  the  opinion  cited  that  if  the  allegations 
of  the  relator  are  true,  that  the  railway  is  located,  and  in 
operation  across  liis  premises,  and  if  the  damages  have  been 
lawfully  assessed,  the  respondent  is  in  duty  bound  to 
deposit  the  amount  of  the  award  with  the  county  judge 
And  further,  that  the  relator  claims  possession  of  the  land 
in  question  as  a  timber  claim,  not  as  the  owner  of  the  fee, 
but  for  injury  to  his  possession  he  is  entitled  to  compensa- 
tion now,  and  presumably  the  damages  awarded  were  for 
such  injury.  And  also,  that  the  amount  of  damages  hav- 
ing been  legally  ascertained,  it  was  unnecessary  for  the  re- 
lator to  bring  an  action  to  recover  it,  as  mandarmis  would 
lie  to  enforce  the  performance  of  the  duty  against  the  rail- 
way company. 

The  respondent  cites  the  case  of  the  U.  P.  Ry.  Oo.  v. 
B.  &  M.  Ry.  Co,,  19  Neb.,  389,  wherein  it  was  held,  in 
construing  the  proviso  to  subdivision  18  of  sec.  69,  ch. 
14,  that  the  five  disinterested  householders  therein  pro- 
vided should  be  elected  in  pursuance  of  an  ordinance  pre- 
scribing the  manner  of  their  election  and  compensation  as 
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assessors.  That  decision  grew  out  of  oerfeain  proceedings 
of  the  mayor  and  council  of  the  city  of  Kearney,  in  con- 
demning the  improved  property  of  a  citizen,  to  extend  one 
of  the  streets  of  the  city  through  his  grounds.  The  city 
had  this  power,  upon  making  adequate  compensation  to  the 
citizen.  And  the  proviso  considered  was  in  the  words  that 
''  in  all  cases  the  city  or  village  shall  make  the  person  or 
persons  whose  property  shall  be  taken  or  injured  thereby 
adequate  compensation  therefor,  to  be  determined  by  the 
assessment  of  five  disinterested  householders,  who  shall  be 
elected  and  compensated  as  may  be  prescribed  by  ordi- 
nance.*^ 

An  ordinance  was  passed,  the  first  two  sections  of  which 
declared  the  necessity  of  the  opening  and  extension  of 
Nebraska  avenue,  and  for  that  purpose  the  condemnation 
of  certain  land,  describing  it  The  3d  section  declared 
five  persons,  naming  them,  and  describing  them  as  ''five 
disinterested  householders  of  said  city  elected  to  determine 
by  assessment  the  damages  sufiered  by  the  owner  or  owners 
of  said  property  through  which  the  said  street''  was 
thereby  opened  and  extended.  There  was  no  provision 
for  compensating  said  freeholders.  Therefore  their  com- 
pensation would  be  fixed  by  the  mayor  and  council  af- 
ter the  performance  of  the  services.  The  case  turned 
upon  the  proposition  that  the  naming  of  the  five  freehold- 
ers in  aolido  in  the  ordinance  was  not  an  election  of  such 
persons  in  accordance  with  a  provision  therefor  previously 
made  as  contemplated  by  the  statutes,  which  provision 
should  also  settle  and  provide  for  the  compensation  of  such 
freeholders  for  the  services  to  be  performed  by  them.  In 
that  case  there  was  a  provision  for  notice  to  the  owners  of 
the  property  to  be  condemned.  But  certainly  the  legality 
of  the  ordinance  appointing  the  freeholders  as  commission- 
ers would  not  be  settled  or  considered  by  them  at  their 
meeting  to  determine  the  amount  of  damages  sustained  by 
the  property  owners,  by  reason  of  its  taking,  at  which 
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meeting  only  were  such  owners  entitled  to  attend^  or  be 
heardy  by  virtue  of  such  notice.  To  make  that  case  appli- 
cable to  the  case  at  bar^  as  an  authority^  there  must  have 
been  an  election  of  the  five  persons  as  freeholders  pursuant 
to  the  provisions  of  an  ordinance  previously  passed  for 
that  purpose.  In  such  case,  although  it  might  have  hap- 
pened that  one  or  more  of  the  persons  elected  were  lacking 
in  the  character  of  freeholder,  yet  if,  in  their  selection  and 
the  framing  and  passage  of  the  ordinance  therefor,  the 
statute  above  quoted  was  strictly  pursued,  the  proceeding 
would  be  strietissimi  juris  in  the  sense  in  which  that  term 
was  used  in  that  case. 

From  the  record  it  appears  that  the  application  of  plaint- 
iff to  the  county  judge,  as  the  initiatory  proceeding  for  the 
assessment  of  damages,  was  strictly  in  accordance  with  the 
statute,  and,  so  far  as  appears^  the  six  freeholders  were  se- 
lected by  the  county  judge  to  act  as  the  jury  to  assess  such 
damages;  the  warrants  for  their  summonings,  and  its  serv- 
ice by  the  sheriff,  were  all  in  due  form. 

It  will  be  observed  that  the  duty  of  selecting  the  six  free- 
holders to  serve  as  a  jury  in  the  appraisement  of  damages^ 
by  section  97  of  chapter  16,  is  one  to  be  performed  by  a 
county  judge,  upon  the  ex  parte  application,  either  of  the 
railroad  company  or  the  land-owner.  la  either  case,  it 
would  seem  that  the  jury  they  selected  to  appraise  the 
damages  to  all  the  lands  in  the  county  which  may  have 
been  taken  without  compensation  in  the  one  case,  or  which 
the  railroad  company  desired  to  take  for  use  of  its  road  in 
the  other,  and  it  is  probably  for  this  reason,  and  with  re- 
gard to  the  fact  that  the  application  for  the  selection  is,  in 
nearly  all  cases,  made  by  the  railroad  company,  that  the 
statute  does  not  provide  for  the  giving  of  notice  in  any  case 
except  where  the  railroad  runs  through  the  land  of  non- 
resident owners.  And  the  notice  required  in  such  case^ 
seems  to  be  intended  as  a  substitute  for  a  pei*sonal  applica- 
tion for  a  grant  of  such  right  of  way  without  legal  pro- 
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feedings.  But  in  all  other  cases  a  record  is  made  up  with- 
out necessary  notice  of  attendance  by  the  opposite  party. 
And  while  the  opposite  party  must  take  notice  of  the  rec- 
ord, when  filed  in  the  office  of  the  county  clerk,  and  either 
party  may  appeal  from  the  assessment  of  damages,  the 
record  they  made  cannot  otherwise  be  attacked  in  a  legal 
proceeding.  I  concede  the  contention  of  defendant  that 
this  is  not  a  collateral,  but  a  direct  proceeding;  but  one  of 
the  objects  and  purposes  for  the  making  of  such  record  is 
chat  it  may  serve  as  the  foundation  for  the  relief  to  either 
party  as  provided  by  law.  Besides  the  mere  setting  of 
the  law  in  motion  by  the  initiatory  application  it  is  scarcely 
proper,  and  certainly  not  necessary,  that  party  should  be 
an  actor  in  the  making  up  of  the  record,  the  responsibility 
for  it  being  thrown  upon  the  county  officers  and  the  jury. 
Of  course,  in  cases  of  fraud,  the  record  may  be  impeached, 
but  that  must  be  in  an  action  against  the  officers  or  per- 
:sons  guilty  of  the  fraud. 

As  to  the  allegation  of  the  answer,  that  damages  awarded 
are  gready  in  excess  of  the  damages  recoverable  by  the 
plaintiff,  it  must  be  answered  that  appeal  is  the  only  rem- 
<'(\y  provided  by  statute  in  case  of  an  excessive  award  of 
<1amages. 

While,  as  above  stated,  the  statute  does  not  provide  for 
notice  to  the  opposite  party  of  the  time  when  the  assess- 
ment of  damages  in  such  cases  will  be  made,  yet  it  appears 
from  the  record,  and  the  returns  of  the  sheriff  therein,  that 
such  notice  was,  in  fact,  duly  served  in  the  case  at  bar  upon 
a  local  agent  of  the  defendant. 

It  appears  that  there  is  an  adverse  affidavit  on  file  of 
the  person  who,  as  such  agent,  is  shown  to  have  been 
served.  But  evidence  of  that  character  is  quite  incompe- 
tent to  disprove  a  record.  The  same  may  be  said  of  the 
affidavit  and  admission  relied  upon  to  prove  that  some 
members  of  jury  were  not,  in  fact,  freeholders  at  the  date 
of  their  selection.     All  other  points  in  the  case  were  de- 
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dded  when  the  case  was  before  us  on  demurrer.     The  writ 
will  be 

Issued  as  prayed. 

The  other  judges  concur. 


Omaha  Habdware  Co.  v.  Duncan  &  Jeffries. 

[Filed  January  20,1891.] 

Fraudulent  Conveyances:  Attaghmbnt.  The  defendants 
were  engaged  in  the  mercantile  hasiness  and  were  indebted  to 
the  plaintiff  in  the  sam  of  $708.76.  Soon  after  thia  debt  be- 
came dne  they  executed  a  chattel  mortgage  on  their  entire  stock 
of  goods,  fixtures, safe,  etc.,  to  the  father  of  one  of  the  defend- 
ants and  an  uncle  of  the  other,  then  residing  in  Iowa,  to  secure 
the  sum  of  $2,217.82.  This  mortgage  was  made  in  the  absence 
of  the  mortgagee.'*,  ap|>arentlj  without  their  knowledge  or  ac- 
ceptance, and  wa^  filed  for  record  on  the  day  it  was  made.  An 
attachment  was  thereupon  levied  upon  the  goods  of  the  defend- 
ants, who,  to  sustain  the  mortgage,  filed  an  affidavit  stating  that 
■aid  mortgage  was  given  to  secure  a  valid  indebtedness  from 
tliese  defendants  to  said  W.  H.  Butler  and  Edmund  Jeffries  of 
$2,317.82.  Held,  That  to  sustain  the  mortgage  the  facts  should 
have  been  alleged  showing  how  and  for  what  the  indebtedness 
was  incurred,  and  that  in  the  absence  of  such  showing  the  proof 
was  not  sufficient  to  establish  the  fact  that  the  mortgage  was 
bona  fide. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before,  Gaslin,  J. 

Kennedy,  Learned  &  Barnard^  and  Bailey  &  Chinning- 
ham,  for  plaintiff  in  error,  cited:  Turner  v.  Killian,  12 
Neb.,  681 ;  Ahlnuin  v.  Meyer ^  19  Id.,  65;  Bullis  v.  Drake, 
20  Id.,  170;  Davis  v.  Scott,  22  Id.,  155;  Jones,  Chat. 
Mort  [2d  Ed.],  sec.  104;  Miller  v.  Blinebury,  21  Wis., 
676  ;    Welch  v.  SackeU,  12  Id.,  70;  Day  v.  Griffith,  15  Id., 
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104;   Cobb  v.  Chase^  64  Id.,  263;  Hedman  v.  Anderson,  6 
Neb.,  400;    White  v.  Woodn^,  26  Id.,  797. 

TibbeUj  Morey  &  Ferris,  contra,  cited :  Blakesleev.  Ross- 
man,  43  Wis.,  124;  Wade,  Attachment,  sees,  96,  97,  203, 
208,  209;  Rosenfeld  v.  Howard,  15  Barb.  [N.  Y.],  546; 
Clark  V.  Tennant,  5  Neb.,  557;  Clemens  v,  BriUhart,  17 
Id.,  337;  Broum  v.  Herr,  21  Id.,  128;  Connelly  v.  Edger- 
ton,  22  Id.,  84;  Grimes  v.  Farrington,  19  Id.,  45;  PecMn- 
baugh  V.  Quillin,  12  Id.,  686;  Jones,  Chat  Mort.  [4th 
Ed.],  sees.  49,  340,  356,  and  p.  556 ;  Eggleston  v.  Mundy, 
4  Mich.,  295;  Hilton  v.  Ross,  9  Neb.,  406;  Ellison  v.  Talr 
Ion,  2  Id.,  14;  Steele  v.  Dodd,  14  Id.,  496;  Olds  Wagon 
Co.  V.  Benedict,  25  Id.,  375;  Davis  v.  SooU,  22  Id.,  167; 
Turner  v,  KiUian,  12  Id.,  580;  Nelson  v.  Garey,  15  Id., 
531 ;  Lininger  v.  Raymond,  Id.,  19;  Id.,  580;  Chouteau  v, 
Sherman,  11  Mo.,  385;  Bump,  Fraud.  Conv.  [3d  Ed.],  603 
and  cases. 

Maxwell,  J. 

The  plaintiff  brought  an  action  against  the  defendants, 
hy  attachment  in  the  county  court  of  Adams  countj,  to  re- 
cover the  sum  of  $708.75  for  goods,  wares,  and  merchan- 
dise sold  and  delivered  by  the  plaintiff  to  the  defendants. 
The  attachment  was  sought  on  the  ground  that  the  defend- 
ants "are  about  to  convert  their  property  or  a  part  thereof 
into  money  for  the  purpose  of  placing  it  beyond  the  reach 
of  their  creditors,  and  have  assigned,  removed,  or  disposed 
of,  or  are  about  to  dispose  of,  their  property,  or  a  part 
thereof,  with  the  intent  to  defraud  their  creditors,  and  are 
about  to  remove  their  property,  or  a  part  thereof,  out  of 
the  jurisdiction  of  the  court  with  the  intent  to  defraud  their 
creditors.'' 

The  defendants  filed  a  motion  to  dissolve  the  attachment, 
and  in  support  thereof  filed  their  joint  affidavit  denying  the 
grounds  stated  in  the  petition,  etc. 
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The  plaintiffs^  to  sastain  their  attachment,  filed  certain 
affidavits,  and  on  the  hearing  the  attachment  was  dissolved 
and  the  property  released. 

The  case  was  taken  on  error  to  the  district  court,  where 
the  judgment  of  the  county  court  was  affirmed. 

It  appears  from  the  record  that  on  the  2d  day  of  Oc- 
tober, 1889,  the  defendants  were  engaged  in  the  mercantile 
business  at  Pauline,  in  Adams  county ;  that  on  that  day 
they  executed  a  chattel  mortgage  to  W.  H.  Butler  and  Ed- 
mund Jeffries  upon  '^our  entire  stock  of  merchandise,  in- 
cluding and  consisting  of  dry  goods,  groceries,  queensware, 
and  hardware;  also,  all  fixtures,  consisting  of  three  show 
cases,  one  chandelier,  one  stove,  all  shelving,  four  counters, 
three  pair  scales,  one  Hosier  &  Bahman  safe;  all  of  said 
goods,  fixtures,  etc.,  are  now  owned  by  us,  and  being  in  a 
frame  store-room  on  lot  15,  block  3,  in  Pauline,  Adams 
county,  Nebraska;  the  mortgagors  to  remain  in  posses- 
sion of  said  goods,  etc.,  and  to  sell  the  same  at  retail  or 
wholesale  and  apply  the  proceeds  to  the  satisfaction  of  the 
debt  secured  by  this  mortgage.''  The  mortgage  was  filed 
for  record  on  the  same  day.  It  purports  to  be  security  for 
the  sum  of  $2,217.82  as  evidenced  by  six  promissory  notes. 
The  mortgagees,  nor  any  of  them,  were  present  when  the 
mortgage  was  executed,  nor  does  the  proof  before  us  show 
any  acceptance  thereof  on  their  part,  or  that  it  was  filed 
with  their  knowledge  or  consent. 

In  support  of  the  attachment  the  affidavit  of  one  M.  L. 
Ijearned  was  filed,  in  which  he  says  ^Uhat  about  12:30  A. 
M.,  Friday,  October  4,  1889,  he  had  a  conversation  with 
W.  J.  Jeffries,  a  member  of  Duncan  &  Jeffrie^,  above 
named  defendants,  at  the  store  of  said  Duncan  &  Jeffries 
in  Pauline,  Nebraska;  that  this  affiant  asked  said  Jeffries 
if  said  Duncan  &  Jeffries  had  not  given  a  mortgage  on 
their  entire  stock  of  merchandise  and  fixtures  situate  in 
their  store-room  in  Pauline,  and  said  Jeffries  in  reply  said 
that  the  firm  of  Duncan  &  Jeffries  had,  on  October  2,  given 
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to  W.  A.  Butler  and  Edmand  JeflFries  a  mortgage  for 
$2,217.82,  and  the  said  Jeffries  further  stated  in  said  con- 
versation that  Edmund  Jeffries,  one  of  the  mortgagees, 
was  his  father,  and  that  W.  H.  Butler,  the  other  mort- 
gagee, was  his  partner,  Duncan's  uncle;  that  his  father 
had  not  been  in  Pauline  for  more  than  two  months  prior 
to  giving  the  mortgage,  and  that  Butler  had  not  been  there 
for  some  time  prior  to  the  giving  of  the  mortgage. 

^'Jeffries  further  said  to  this  affiant  that  neither  of  the 
mortgagees  were  present  when  the  mortgage  was  given, 
and  that  the  mortgagees  never  had  been  in  possession  of 
the  stock  at  all,  but  that  he  and  Duncan  had  continued  in 
possession  just  as  before  the  mortgage  was  given,  and  were 
conducting  the  business  in  just  the  same  manner  as  before 
the  mortgage  was  given.  In  answer  to  the  question  of 
this  affiant  as  to  why  he  gave  such  a  mortgage,  he  said 
that  they  gave  the  mortgage  to  prevent  any  creditor 
from  levying  on  the  stock  and  selling  it  out  at  forced 
sale,  as  in  that  way  it  would  not  bring  what  it  was 
worth.  During  the  conversation  between  this  affiant 
and  Jeffries,  Jeffries  stated  that  the  traveling  man  of  the 
above  named  plaintiff  promised  them  eight  months'  time 
in  which  to  pay  for  the  goods  ordered,  but  when  asked  by 
this  affiant  if  the  partner  Duncan  had  not  been  to  see  the 
Omaha  Hardware  Company,  at  Omaha,  and  upon  stating 
there  that  the  traveling  man  had  promised  them  eight 
months'  time,  was  told  that  the  Omaha  Hardware  Com- 
pany never  gave  more  than  thirty  or  sixty  days'  time  to 
any  one,  and  that  the  traveling  man  had  no  authority  to 
promise  more  than  thirty  or  sixty  days,  and  that  Dnu- 
nn  was  told  if  that  order  was  filled,  or  the^  bought  goods 
of  the  company,  it  must  be  with  the  understanding  that 
tliey  were  to  pay  in  thirty  or  sixty  days  and  that  the  order 
would  only  be  filled  with  that  understanding.  In  reply  to 
this  question  Jeffries  said,  in  substance,  *  Yes,  he  supposed 
that  the  debt  was  due  and  that  he  would  go  down  to 
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Omaha  on  the  morning  train  and  fix  it  up/  During  the 
said  conversation  Jewries  did  not  once  claim  that  the  debt 
was  not  due  until  February.  Jeffries  stated  to  the  affiant 
that  his  partner  Duncan  was  the  postmaster  at  Pauline^  and 
pointed  out  to  this  affiant  the  part  of  the  store  used  as  a 
postoffioe.'* 

This  witness  is  corroborated  in  his  principal  statements 
by  a  number  of  others. 

In  support  of  the  motion  to  discharge  the  attachment 
the  defendants  made  the  following  affidavit : 

"  W.  E.  Duncan  and  W.  R.  Jeffries,  being  duly  sworn, 
each  for  himself  deposes  and  says  that  they  are  the  defend- 
ants in  the  above  entitled  action ;  that  neither  of  the  de- 
fendants herein,  or  the  firm  of  Duncan  &  Jeffries,  is  as  yet 
indebted  to  the  plaintiff  in  any  sum  whatsoever ;  that  the 
said  sum  set  out  in  plaintiff's  petition  as  being  due  from 
the  defendants  Duncan  and  Jeffries  is  not  yet  due,  but,  on 
the  contrary,  will  not  be  due  for  about  the  space  of  four 
months  from  this  date ;  that  the  goods  purchased  from  the 
plaintiff  by  defendants,  for  the  payment  of  which  plaintiff 
claims  the  said  sum  of  $708.76  as  now  due  and  owing 
from  defendants  to  plaintiff,  were  purchased  by  defendant 
from  the  agent  of  plaintiff  on  or  about  the  10th  day  of 
June,  1889,  and  it  was  then  and  there  stipulated  and  agreed 
to  by  and  between  these  defendants  and  said  agent  for 
plaintiff,  one  A.  A.  Melanson,  that  these  defendants  were 
to  have  eight  months  from  said  10th  day  of  June,  1889, 
in  which  to  pay  for  said  goods  so  purchased,  and  that  said 
Bum  will  not  be  due  till  on  or  about  the  10th  day  of  Feb- 
ruary, 1890. 

"Affiants  further  say,  that  they  are  not  about  to  convert 
their  property, \)r  any  portion  thereof,  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  their  creditors,  or 
that  they  have  assigned,  removed,  or  disposed  of,  or  are 
about  to  dispose  of,  their  property,  or  any  portion  tliereof, 
with  intent  to  defraud  their  creditors,  or  about  to  remove 
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their  property,  or  any  part  thereof,  out  of  the  jurisdiction 
of  the  court  with  intent  to  defraud  their  creditors. 

"Affiants  further  say  that  on  the  2d  day  of  October, 
1889,  they  made,  executed,  and  delivered  a  certain  chattel 
mortgage  to  W.  H.  Butler  and  Edmund  Jeffries  on  the 
stock  of  goods  contained  in  the  store  building  situate  on 
lot  15,  block  3,  in  Pauline,  Adams  county,  Nebraska,  be- 
ing the  same  stock  of  goods  taken  under  an  order  of  at- 
tachment issued  in  this  cause;  that  said  mortgage  was  given 
to  secure  a  valid  indebtedness  from  these  defendants  to  said 
W.  H.  Butler  and  Edmund  Jeffries  of  $2,217.82,  and 
that  it  is  provided  in  said  chattel  mortgage  that  these  affi- 
ants were  to  remain  in  possession  of  said  goods  and  sell 
the  same  at  public  or  private  sale  and  apply  the  proceeds 
*  of  such  sales  in  liquidation  of  the  said  sum  of  $2,217.82 
so  secured ;  that  said  mortgage  was  filed  in  the  office  of  the 
county  clerk  of  Adams  county,  Nebraska,  on  the  2d  day 
of  October,  1889,  and  these  defendants  have  in  all  respects 
fulfilled  the  conditions  of  said  chattel  mortgage." 

This  is  substantially  all  the  testimony  upon  the  hearing 
for  dissolution  of  the  attachment,  and  it  was  insufficient 
for  that  purpose. 

The  chattel  mortgage,  if  valid,  withdrew  the  property 
of  the  defendants  from  levy  and  sale  upon  either  an  attach- 
ment or  execution.  The  circumstances  under  which  this 
mortgage  was  made  were  such  as  to  require  proof  from  the 
mortgagees  as  to  the  actual  consideration  paid  by  them  to 
the  defendants.  In  other  words,  how  was  the  debt  in- 
curi'ed,  and  for  what?  These  questions  are  not  answered 
by  the  allegation  of  the  defendants  that  the  debts  were 
bona  fide.  They  should  have  stated  the  facts  in  regard  to 
the  creation  of  the  debt,  and  a  consequent  giving  of  security 
for  the  same,  and  the  court  would  have  drawn  conclusions 
of  law  from  such  facts.  On  the  face  of  the  papers,  there- 
fore, unless  this  mortgage  was  a  bona  fide  transaction,  there 
was  an  attempt  on  the  part  of  the  defendants  to  place  their 
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property  beyond  the  reach  of  their  creditors^  which  would 
fully  justify  an  attachment. 

The  claim  that  the  debt  was  not  due  does  not  appear  to 
be  well  taken,  as  the  proof  clearly  shows  that  it  was  due. 
If  the  proof  clearly  showed  that  the  goods  had  been  sold 
upon  eight  months^  credit^  we  are  not  prepared  to  say  that 
an  action  brought  before  that  period  had  elapsed  could  be 
maintained;  in  other  words,  a  party  selling  goods  by  an 
agent,  in  approving  a  contract  made  by  such  agent  must 
adopt  the  same  as  a  whole,  and  not  that  part  aloue  which 
is  beneficial  and  reject  that  which  is  detrimental.  The 
proof,  however,  clearly  shows  that  the  goods  were  sold  on 
not  to  exceed  sixty  days'  time,  and  the  defendants  evidently 
so  understood. 

There  is  some  testimony  in  the  record  tending  to  show 
that  the  defendants  are  young  men  of  good  character,  al- 
though one  of  them  seems  to  be  somewhat  inexperienced 
in  the  business.  Whatever  their  ultimate  aims  may  have 
been  in  regard  to  paying  their  debts,  it  is  evident  they 
made  a  mistake  in  attempting  to  cover  up  their  property. 
Honesty  and  fair  dealing  require  good  faith  on  the  part  of 
debtors  as  well  as  creditors,  and  a  chattel  mortgage  or 
other  security  made  to  cover  up  property  but  opens  the 
way  for  its  application  to  the  payment  of  attaching  cred- 
itors. 

The  judgment  of  the  district  court  is  reversed,  the  at- 
tachment reinstated^  and  the  cause  remanded  for  further 

proceedings. 

Judgment  AOooBDiNaLT* 


The  other  judges  concur. 
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Jesse  E.  Morse  v.  Friend  Carpenter, 

[Filed  January  20,  1891.] 

Buminoxui :  Skbvick  by  Special  Constablx.  Sec  1094  of  the 
Code  aathorizee  a  justice  of  the  peace  in  certain  cases  to  depu- 
tize a  person  to  senre  a  summons.  In  making  the  appointment 
it  is  not  necessary  to  state  therein  that  the  justice  ivas  requested 
to  make  it,  nor  that  it  was  expedient  to  do  so,  as  these  facts  will 
he  presumed  from  the  appointment  itself.  All  that  the  statute 
requires  is  that  the  writ  itself  show  the  deputation,  and  this 
may  he  done  hy  addressing  the  writ  to  a  particular  person. 
{Haskim  v.  Citizena  Bankf  12  Neb.,  41.) 

Error  to  the  district  court  for  Perkins  county.  Tried 
below  before  Church,  J. 

A.  F.  Parsons^  and  W.  H,  Purdy,  for  plaintiff  in  error, 
cited:  Repine  v,  McPheraoUy  2  Kan.,  340;  Dutton  v.  Hob- 
son,  7  Id.,  96;  Barry  v.  Hoveyy  30  O.  St.,  348;  Newlove 
V.  Woodward,  9  Neb.,  504;  McMillan  v.  Rowe^  16  Id., 
523;  Haskina  v.  Bank,  12  Id.,  39. 

Saunders  &  Primes  and  Stewart  A  Rose,  contra,  cited: 
Haskina  v.  Bank,  12  Neb.,  41 ;  Degering  ».  Flicky  14  Id., 
449:  RawaU  v.  Brewer,  16  Id.,  446. 

Maxwell,  J. 

This  action  was  brought  before  a  justice  of  the  peace  to 
recover  the  sura  of  $107.60,  claimed  to  be  due  from  the 
plaintiff  in  error  to  the  defendant  in  error.  A  summons 
was  duly  issued  as  follows : 

"  The  state  of  Nebraska,  Perkins  county,  to  John  D. 
Dayton,  special  constable  of  said  county : 

''You  are  hereby  commanded  to  summon  Jesse  E. 
Morse  to  appear  before  me,  Burtin  E.  Lee,  a  justice  of  the 
peace,  at  my  office  in  Madrid,  Perkins  county,  on  the  15th 
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day  of  April^  1889^  at  1  o'clock  in  the  afternoon  of  said 
day,  to  answer  the  action  of  Friend  Carpenter,  wherein  he 
has  sued  you  for  money  due  him  for  work  and  labor  done, 
to  the  amount  of  $107.60.  Tou  will  make  due  return  of 
this  writ  on  the  11th  day  of  April,  1889. 

"Witness  my  hand,  this  10th  day  of  April,  1889. 

"BuRTiN  E.  Lee, 

^^  Justice  of  the  Peace" 

The  transcript  of  the  justice  is  as  follows: 

"Issued  summons  April  10,  1889,  to  appear  April  15, 
1889,  at  1  o'clock  in  the  afternoon.  I  appointed  John.  D. 
Dayton  as  special  constable  to  serve  summons  and  delivered 
the  same  to  him.  Summons  returned  with  the  following 
indorsements : 

"*  Received  this  writ  April  10,  1889.  As  commanded 
by  this  writ,  I,  on  the  10th  day  of  April,  1889,  summoned 
the  within-named  Jesse  E.  Morse  by  delivering  to  him, 
said  defendant,  a  certified  copy  of  this  summons  and  of 
the  indorsements  thereon. 

"'Service  and  return  ...$0.50 

"'Copy 25 

"'Mileage,  24  miles 1.20 

"'Dated  this  10th  day  of  April,  1889. 

"^JoHN  D.  Dayton, 

*'' Special  Omatable.  . 

"'Subscribed  in  my  presence  and  sworn  to  before  me, 
this  10th  day  of  April,  1889. 

"'BuRTiN  E.  Lee, 

'^^  Justice  of  the  Peace. 


"^BILL  OP   PARTICULARS. 

"'The  plaintiff  says  that  on  the  6th  day  of  February, 
1889,  he  commenced  work  for  the  defendant  at  his  re- 
quest as  well  borer,  and  continued  in  his  employment  for 
the  period  of  21 J  days,  for  which  the  defendant  agreed  to 
15 
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pay  him  the  sum  of  $5  per  day.  No  part  thereof  has 
been  paid^  and  there  is  due  the  plaintiff  for  said  services 
the  sum  of  $107.50,  with  interest  from  the  9th  day  of 
March,  1889.  D.  B.  Brierly, 

'''AU'yfor  Pkibvtiff, 

"'Bill  of  particulars  filed  April  15,  1889,  at  1  o'clock 
P.  M.,  Burtin  E.  Lee,  Justice  Peace.' 

"April  15,  1889,  1  o'clock  P.  M.,  parties  appeared  and 
case  called  within  the  hour.  Defendant  filed  motion  to  set 
aside  the  summons. 

" '  MOTION. 

"'Jesse  £.  Morse  makes  special  appearance  for  himself 
and  by  his  attorney,  and  objects  to  the  jurisdiction  of  the 
court  for  want  of  service,  and  state  that  John  D.  Dayton, 
whose  name  appears  upon  the  summons  as  special  constable 
in  the  case  of  Friend  Carpenter  v.  Jesse  E.  Morse  was  not 
duly  authorized  and  deputed  to  serve  said  summons  ac- 
cording to  and  in  compliance  of  sec.  No.  1094  of  the  Code 
of  Civil  Procedure,  Compiled  Statutes  of  the  State  of  Ne- 
braska, and  moves  the  court  to  set  aside  the  summons. 

" '  Jesse  E.  Morse, 
"'By  W.  H.  Brierly, 

'''HisAWy: 

"  Which  motion  the  court  overruled,  to  which  the  de- 
fendant excepted  and  immediately  left  the  court  room.'' 

The  justice  rendered  judgment  in  favor  of  the  defendant 
in  error  and  against  the  plaintiff  in  error.  The  case  was 
then  taken  on  error  to  the  district  court,  where  the  judg- 
ment of  the  justice  was  affirmed. 

The  sole  question  presented  is  the  sufficiency  of  the  ap- 
pointment of  the  constable  who  served  the  summons. 

Section  1094  of  the  Code  provides  that  "A  justice,  at 
the  request  of  a  party,  and  on  being  satisfied  that  it  is 
expedient,  may  specially  depute  any  discreet  person  of  suit- 
able age,  and  not  interested  in  the  action,  to  serve  a  sum- 
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mons  or  execution  with  or  without  an  order  to  arrest  the 
defendants  or  to  attach  property.  Such  deputation  must 
be  in  writing  on  the  process." 

This  section  was  under  consideration  in  Haskins  v.  OUi- 
zena  Bank,  12  Neb.,  41.  In  that  case,  on  the  face  of  the 
summons  served  upon  the  defendant,  we  find  this  direction 
to  the  person  who  served  it,  viz. :  "  The  state  of  Nebraska 
to  Job  Hathaway,  of  said  county,  specially  deputized  to 
serve  these  papers,  greeting :  You  are  hereby  commanded 
to  summon  D.  W.  Haskins  to  appear  before  me,"  etc. 
LiAKE,  J.,  speaking  for  the  court,  says :  '^  It  is  true  that 
this  deputation  is  rather  informal,  but  it  is  quite  sufficient 
to  show  that  the  person  named  was  selected  by  the  justice 
to  make  the  service,  and  is  a  substantial  compliance  with  the 
statute  in  this  particular.  The  appointment  does  not  show 
that  the  justice  was  requested  to  make  it,  nor  that  he  was 
satisfied  that  it  was  expedient  to  do  so,  but  these  facts  will 
be  presumed  from  the  appointment  being  made.  The  stat- 
ute does  not  require  these  precedent  conditions  to  the  dep- 
utation to  be  certified  by  the  justice,  nor  entered  upon  the 
writ,  but  only  the  deputation  itself." 

The  case  cited,  in  our  view,  states  the  law  correctly.  The 
particular  mode  in  which  a  person  shall  be  deputed  in 
writing  to  serve  the  summons  is  not  provided  in  the  sec- 
tion above  referred  to.  Section  910,  however,  requires  a 
summons  to  be  directed  to  the  constable  or  sheriff  of  the 
proper  county,  except  in  case  a  person  be  deputed  to  serve 
it,  in  which  case  it  shall  be  directed  to  such  person.  The 
justice  in  this  case  did  direct  the  summons  to  the  person 
named,  who  served  the  same  on  the  defendant  below,  plaint- 
iff in  error.  The  appointment  is  informal  but  is  sufficient. 
The  defendant  below  was  apprised  of  the  time  and  place  of 
trial  and  appeared  and  sought  to  enter  into  collateral  in- 
quiry as  to  the  appointment  of  the  person  who  served  the 
summons;  in  other  words,  he  said  to  the  justice:  "Your 
appointment  of  the  constable  is  not  as  full  as  it  should  be, 
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and  therefore,  although  properly  summoned,  we  will  make 
no  defense  in  the  case."  It  is  not  the  policy  of  the  law  to 
encourage  the  practice  of  relying  upon  trivial  or  technical 
errors,  but  as  far  as  possible  to  encourage  the  trial  of  cases 
upon  the  merits.  The  defendant  below  had  a  fair  oppor- 
tunity to  make  his  defense,  if  he  had  any,  and  his  objection 
is  unavailing.     The  judgment  of  the  court  below  is  right 

and  is 

Affirmed. 

The  other  judges  concur. 


Edvigo  Sock  v.  Michael  Suba, 


[Filed  Januaby  20,1891.] 


Action  Qiua  Timet :  Pabtition:  Impbovembitts:  Estoppel. 
One  H.  having  purchased  certain  lands  on  an  Indian  reserTa- 
tion  on  which  he  had  made  the  first  payment,  wrote  to  a  married 
■ister  in  Poland  stating  that  if  she  and  her  hnshand  would  re- 
move onto  the  land  and  make  their  home  there  he  woald 
give  it  to  them.  In  pnrsaance  of  this  promise  the  sister  and 
her  husband  moved  upon  the  land,  built  a  house  thereon,  eulti- 
Tated  and  improred  a  considerable  portion  of  the  same,  and 
paid  the  taxes.  Prior  to  the  arrival  of  his  sister,  H.  myste- 
riously disappeared  and  was  supposed  to  be  dead.  Several  years 
after  the  sister  had  moved  on  the  land  one  S.,  claiming  to  have 
furnished  one-half  the  purchase  money,  instituted  proceedings 
in  partition  against  H.,  neither  the  sister  nor  her  husband  being 
made  parties,  and  a  decree  was  entered  dividing  the  land  equally. 
Afterwards  the  sister  brought  an  action  to  quiet  title.  Meld, 
That  she  was  entitled  to  relief,  and  that  a  reference  would  be 
ordered  to  t«ke  testimony  and  find  the  amount  of  money  paid 
by  the  plaintiff  and  defendant  and  the  value  of  the  improve- 
ments, and  on  the  coming  in  of  the  report  the  court  would  order 
the  land  divided,  less  the  improvements,  according  to  the  amount 
paid  by  each;  or,  if  deemed  more  just  and  equitable,  require 
the  repayment  to  the  defendant  of  the  money  advanced  with 
interest  thereon. 
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Error  to  the  district  court  for  Nance  county.  Tried 
below  before  Post,  J. 

Jf.  V.  Moudy,  and  W.  F.  CHtchfield,  for  plaintiff  in  er- 
ror, cited  :  Dawson  v.  McFaddin,  22  Neb.,  131 ;  Potter  v. 
Smith,  35  N.  W.  Rep.  [Mich.],  916  ;  PoxUlain  v.  PoiMain, 
4  8.  E.  Rep.  [Ga.],  92 ;  Hurley  v.  Cox,  9  Neb.,  232  ;  Uhi 
V,  May,  5  Id.,  160  ;  FiUey  v.  Duncan,  1  Id.,  134;  Knapp, 
Partition, 79, 310, 377-8, 381 ;  3  Wait,  Actions*  Defenses, 
149,  176;  Rmsell  v.  Mandell,  73  111.,  140;  Rawson  v. 
Fox,  66  Id.,  200. 

SuUivan  &  Reeder,  oontra,  cited  :  Kerr,  Fraud  &  Mis- 
take, 315,  316 ;  Hennessy  v.  Woolworth,  128  U.  8.,  438; 
Burke  V,  Ray,  41  N.  W.  Rep.,  240 ;  Pieraon  v,  Ballard, 
20  Id.,  193 ;  Munadl  v.  Loree,  21  Mich.,  497  ;  Thomas  v. 
OriffUh,  25  N.  W.  Rep.,  900 ;  Edwards  v.  Fry,  9  Kan., 
417  [26  Am.  Dec,  664,  and  note]  ;  Wright  v.  Wrigld,  31 
Mich.,  380;  Appeal  of  HoUhouse,  12  Atl.  Rep.,  340; 
Nippolt  V,  Kammon,  40  N.  W.  Rep.,  266  ;  Devlin,  Deeds, 
aecs.  145,  150;  Jervis  v.  Smith,  1  Hoffman  Ch.  [N.  Y.], 
470 ;  Lord  v.  Underdunck,  1  8andf.  Ch.  [N.  Y.],  46. 

Maxwell,  J. 

This  is  an  action  to  quiet  title  to  real  estate.  The  plaint- 
iff alleges  in  her  amended  petition  that  ^'for  that  hereto- 
fore on  the  24th  day  of  August,  1886,  the  said  defendant, 
wickedly  contriving,  and  with  intent  to  defraud  the  said 
plaintiff  in  the  premises,  commenced  an  action  in  the  dis- 
trict court  of  said  Nance  county  against  one  8teinlau3 
Handzyl,  and  for  and  in  that  behalf  filed  his  pretended 
aud  fraudulent  petition  in  said  court,  charging  the  follow- 
ing matters  and  things,  to-wit:  That  on  the  10th  day  of 
March,  1879,  the  lands  hereinafter  described  belonged  to 
the  United  8tates  and  were  a  part  of  the  public  domain; 
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that  at  said  time  the  said  Handzyl  and  said  Siiba  muta- 
ally  agreed  to  purchase  a  quarter  section  of  government 
land  situated  in  Nanoe  county,  Nebraska,  each  to  pay  one- 
half  of  the  purchase  price  of  such  land  and  be  joint  owners 
thereof,  the  said  Handzyl  agreeing  to  examine  and  select 
the  land,  and  make  the  purchase;  that  in  pursuance  of  said 
i^reement^  the  said  Suba  advanced  to  the  said  Handzyl 
the  sum  of  seventy-five  dollars,  which  was  to  be  used  in 
making  the  first  payment  on  the  land  intended  to  be  pur- 
chased; that  the  said  Handzyl,  after  receiving  said  money 
pursuant  to  the  agreement  aforesaid,  did  on  the  13th  day 
of  March,  1879,  with  said  money,  and  certain  money  of 
his  own,  purchase  of  the  United  States  government,  for  the 
agreed  consideration  of  $396,  the  premises  situated  in  Nance 
county,  Nebraska,  and  described  as  follows :  The  southwest 
quarter  of  section  30,  in  township  17,  range  3  west,  of  the 
6th  principal  meridian;  that  the  purchase  price  of  said 
land  was  to  be  paid  in  three  equal  installments,  and  that 
the  said  Handzyl  at  the  said  time  paid  the  first  installment, 
taking  therefor  a  receipt  in  his  own  name  from  the  receiver 
of  the  United  States  land  office  at  Grand  Island,  Nebraska^ 
and  that  at  least  one-half  of  the  said  sum  of  $132  was  the 
money  given  as  aforesaid  by  the  said  Suba  to  the  said 
Handzyl;  that  afterwards,  to- wit,  on  January,  1880,  the 
said  Handzyl  and  Suba  mutually  agreed  to  purchase  twenty 
other  acres  of  govern  nVent  land  in  said  Nance  county,  each 
to  pay  one-half  the  purchase  price,  and  be  joint  and  equal 
owners  thereof;  that  in  pursuance  of  said  agreement,  the 
said  Suba  delivered  to  said  Handzyl,  for  the  purpose  of 
paying  his  share  of  said  installment  of  the  purchase  price 
of  the  land  first  above  described,  and  his  half  of  the  first 
installment  of  the  purchase  price  of  said  twenty  acres,  the 
sum  of  $130;  that  said  Handzyl,  upon  the  receipt  of  said 
sum  of  $130,  purchased  with  a  portion  thereof,  and  for  the 
use  and  benefit  of  the  said  Suba  and  said  Handzyl  the  fol- 
lowing described  premises:  lots  6  and  7  in  the  southeast 
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quarter  of  said  section  3  ^^  in  the  township  and  range  afore- 
said ;  that  said  twenty-acre  tract  was  to  be  paid  for  in  three 
equal  installments,  and  the  said  Handzyl^  at  the  time  of 
said  purchase,  paid  the  sum  of  $16.91,  the  same  being  the 
first  installment,  and  took  therefor  the  said  receiver's  re- 
oeipt  in  his  own  name;  that  the  said  Handzyl  did  not  pay 
the  second  installment  of  the  purchase  price  of  the  lands 
first  herein  described,  nor  has  the  said  Handzyl  paid  any 
portion  of  the  second  or  third  installments  of  the  purchase 
price  of  either  of  said  tracts,  but  a  third  person,  a  stranger 
and  mere  volunteer,  has  made  said  payments  for  the  said 
Handzyl,  and  the  register  and  receiver  of  said  land  office 
have  issued  to  the  said  Handzyl,  and  in  his  name,  a  final 
receipt  for  the  payment  of  the  entire  purchase  price  of  both 
of  said  tracts,  and  a  patent  for  all  of  said  lands  has  been 
issued  by  the  president  of  the  United  States,  conveying  the 
same  in  fee  simple  to  the  said  Handzyl;  that  the  said  Suba 
has  always  been,  and  still  is,  ready  and  is  willing  to  pay 
his  share  of  the  purchase  price  of  said  lands  according  to 
his  agreement  with  the  said  Handzyl,  and  he  now  here  of- 
fers to  the  court  for  the  said  Handzyl's  use  so  much  of  the 
purchase  price  of  said  land  as  the  court  shall,  upon  an  ac- 
counting, find  is  due  from  the  said  Suba;  that  the  said 
Suba  charges  that  he  is  in  equity  the  real  owner  of  said 
undivided  one-half  of  said  lands,  under  and  by  virtue  of 
his  agreement  with  the  said  Handzyl,  and  the  payments 
made  in  pursuance  thereof  as  aforesaid,  and  that  the  said 
Handzyl  possesses  the  l^al  title  to  the  whole  of  said  lands, 
and  refuses  and  n^Iects  to  convey  an  undivided  one-half 
thereof  to  the  said  Suba,  and  under  said  petition  the  said 
Suba  prayed  that  he  might  be  adjudged  the  owner  of  the 
undivided  one-half  of  said  lands,  and  to  that  extent  the 
said  Handzyl,  in  this  case,  be  adjudged  to  hold  the  legal 
title  to  said  lands  as  trustee  for  the  said  Michael  Suba,  and 
that  the  said  Handzyl  herein  be  required  to  convey  the 
same  to  said  Suba. 
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"Second— That  on  the  11th  day  of  December,  1886,  the 
said  Michael  Suba,  as  plaintiff,  filed  another  fraudulent 
and  pretended  paper  in  said  court,  against  the  said  Hand- 
zyl  herein,  which  purports  to  be  a  petition,  and  he  fraud- 
ulently charges  therein  the  following  matters  and  things, 
to-wit :  that  the  said  Handzy  1  is  the  owner  in  fee  of  an 
undivided  one-half  of  the  following  described  real  estate 
to-wit,  the  southwest  quarter  of  section  number  30,  and 
lots  numbers  6  and  7  in  the  southeast  quarter  of  said  sec- 
tion number  30,  all  in  township  17,  range  3  west,  of  the 
6th  principal  meridian,  in  Nance  county,  Nebraska;  that 
the  said  Suba  is  the  oiyner  in  fee  of  the  remaining  one- 
half  of  said  real  estate;  that  no  person  other  than  the  said 
Handzyl  and  said  Suba  has  or  claims  any  lien  upon  or  in- 
terest in  said  proj)erty ;  that  under  the  allegations  in  said 
Suba's  petition  he  prays  for  judgment  confirming  the 
shares  of  the  said  Handzyl  and  Suba  as  set  forth  above, 
and  for  a  partition  of  the  respective  rights  of  the  parties 
aforesaid,  or  if  the  said  premises  cannot  be  equitably  di- 
vided, that  said  premises  may  be  sold  and  the  proceeds 
thereof  be  divided  between  the  parties  according  to  their 
respective  rights. 

"Third. — That  under  and  by  reason  of  said  several 
pretended  and  fraudulent  papers  purporting  to  be  petitions, 
and  which  were  so  filed  against  the  said  Handzyl  in  said 
court  by  the  said  Suba,  the  said  Suba  fraudulently  pro- 
cured an  order  and  decree  of  said  district  court  for  a  par- 
tition of  said  premises,  and  that  thereafter  and  pursuant 
to  said  order  and  decree  he  fraudulently  procured  three 
referees  to  be  appointed  by  said  court,  in  due  form  of 
'  law,  to  make  the  partition  of  said  premises,  and  on  the 
25th  day  of  April,  1887,  the  said  referees  so  appointed 
admea.sure<l  and  allotted  to  the  said  Suba  as  his  portion  of 
said  premises,  the  west  half  of  the  southwest  quarter,  and 
lot  number  7  in  the  southeast  quarter,  all  situated  in  town- 
ship number  17  north,  of  range  number  3  west,  of  the 
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6th  principal  meridian^  in  Nance  county^  the  same  being 
one^half  of  the  entire  premises  heretofore  described  and 
the  said  referees  at  the  same  time  set  off,  admeasured^  and 
allotted  to  the  said  Handzyl  in  the  said  premises  the  east 
half  of  the  southwest  quarter  of  said  section  30  and  lot 
number  6,  in  said  section  30,  situated  in  the  town  and 
range  aforesaid,  as  said  Handzyl's  share  in  the  partition 
of  said  premises,  and  that  thereafter  the  said  court  ren- 
dered a  decree,  confirming  the  report  of  said  referees,  par- 
titioning said  real  estate  as  above  set  forth  according  to  the 
report  of  said  referees. 

Fourth — Th^  plaintiff  herein  denies  that  the  said  Hand- 
zyl and  the  defendant  Suba  entered  into  an  agreement  to 
purchase  said  premises,  or  any  other  premises  or  lands,  with 
the  joint  funds  of  the  said  Handzyl  and  the  said  defend- 
ant Suba,  as  alleged  in  the  said  Suba's  several  fraudulent 
and  pretended  petitions,  or  in  either  of  them,  and  denies 
that  the  said  Suba  advanced  or  paid  any  sum  of  money 
whatever  to  the  said  Handzyl  for  the  purpose,  or  with  the 
understanding  that  the  said  Handzyl  should  invest  the 
aame  in  the  premises  aforesaid,  or  in  any  other  lands  for 
the  mutual  benefit  and  use  of  said  parties,  as  claimed  and 
allied  in  said  Suba's  pretended  petitions,  filed  as  aforesaid 
in  said  court,  and  the  plaintiff  herein  deni&s  that  at  the 
time  the  said  Handzyl  purchased  said  lands«of  the  United 
States,  that  he  was  indebted  to  the  said  Suba  for  money  or 
other  valuable  things  had  or  received  by  him  from  the 
said  Suba,  and  the  plaintiff  herein  denies  each  and  every 
allegation  contained  in  said  Suba's  pretended  petitions  and 
in  each  of  them,  not  herein  expressly  admitted,  except  that 
the  said  Handzyl  entered  and  purchased  said  lands  of  the 
United  States  at  or  about  the  times  alleged  in  said  pretended 
petition  of  Suba's. 

"Fifth — The  plaintiff  herein  avers  that  the  said  Hand- 
zyl purchased  and  paid  for  all  of  said  lands  with  his  own 
individual  funds  in  the  first  instance,  which  includes  the 
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first  payment  made  to  the  United  States  at  the  times  of  en- 
tering the  same,  amounting  to  the  sum  of  $132  paid  on  the 
southwest  quarter  of  said  section  30,  and  the  sum  of  $18.33 
paid  on  said  lots  6  and  7,  above  de8cril)ed,  and 'that  the  alle- 
gations in  said  Suba's  petitions,  and  in  each  of  them,  con- 
cerning the  payment  of  money  by  said  defendant  to  said 
Handzyl  for  the  purpose  of  buying  lands  on  the  mutual 
account  of  the  said  Suba  and  the  said  Handzyl,  are  false 
and  fraudulent,  which  the  said  Suba  well  knew  at  the 
time  he  made  the  same,  and  the  same  were  made  with  the 
intent  and  for  the  purpose  of  defrauding  the  plaintiff 
herein. 

''Sixth — The  plaintiff  herein,  Edvigo  Sock,  avers  that 
she  is  the  sister  of  the  said  Steinlaus  Handzyl,  and  that  at 
the  time  the  said  Handzyl  purchased  the  lands  above  de- 
scribed, she  was  a  resident  of  Austria-Poland,  in  Europe, 
and  was  then  living  with  her  hu:eband,  Martin  Sock,  and 
that  at  the  written  request  of  the  said  Handzyl  she,  together 
with  her  said  Inisband,  came  to  this  country  in  the  winter  of 
1881,  and  at  a  like  request  of  the  said  Handzyl  the  plaintiff 
and  her  said  husband  entered  upon  and  took  possession  of 
the  lands  hereinbefore  described  with  the  express  under- 
standing and  agreement  with  the  said  Handzyl  that  if  she, 
the  plaintiff,  would  go  upon  the  said  lands,  improve  the 
same,  and  make  a  permanent  home  thereon,  and  would  pay 
tlie  second  and  third  installments  of  the  purchase  money, 
due  to  the  United  States  as  part  of  the  purchase  price  of 
said  lands,  and  pay  the  taxes  levied  against  the  same,  that 
she  should  then  become  the  owner  of  said  lands  and  should 
have  the  title  to  the  same  in  fee  simple,  discharged  of  all 
claim,  title,  and  interest  whatsoever  of  the  said  Handzyl  or 
any  other  person  in  and  to  said  lands;  that  pursuant  to 
said  understanding  and  agreement  with  said  Handzyl, 
plaintiff,  together  with  her  husband  and  family,  entered 
upon  said  lands  in  the  early  part  of  the  year  1881,  and  at 
once  commenced  making  valuable  improvements  thereon 
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with  a  view  of  making  a  home  for  herself  and  family  as 
aforesaid;  that  during  the  year  1881  the  plaintiff  erected 
apon  the  said  premises  a  dwelling  house  of  the  value  of 
$175,  and  together  with  her  family  moved  into  the  same, 
and  has  since  occupied  it  as  her  residence  and  cultivated 
said  premises,  and  has  been  in  open,  notorious,  continuous, 
and  exclusive  possession  of  all  of  said  described  lands 
since  the  winter  of  1881,  during  all  of  which  time  the  said 
Suba  has  had  full  notice  and  personal  knowledge  of 
plaintiff's  occupancy,  improvement,  and  possession  of  said 
premises. 

"Seventh — That  plaintiff  avers  that  during  the  time 
she  has  been  in  possession  of  and  occupying  said  premises 
as  aforesaid  she  has  caused  to  be  broken  out  at  her  own 
expense  about  fifty-seven  acres  of  wild  prairie  land  on 
said  premises  at  cost  of  about  $142.50,  and  that  she  has  paid 
all  taxes  assessed  against  said  lands  for  the  years  since  the 
said  lands  yfere  purchased  from  the  United  States  aforesaid, 
amounting  to  some  $60,  and  that  pursuant  to  the  agree- 
ment entered  into  with  the  said  Handzyl,  and  in  fulfill- 
ment of  the  same  on  her  part,  she  has  paid,  as  second  and 
third  installments  of  the  purchase  money  due  to  the  United 
States  on  said  lands,  the  sum  of  about  $390,  and  has  in  all 
things  fulfilled  and  performed  the  agreement  on  her  part 
made  with  the  said  Handzyl  as  aforesaid. 

'*  Eighth — The  plaintiff  avers  that  the  part  of  said 
premises  set  off  and  allotted  to  Suba  in  said  partition  pro- 
ceedings contains  thirty  acres  of  the  breaking  and  land 
under  cultivation,  which  was  made  and  was  paid  for  by 
plaintiff  at  a  cost  of  $76  prior  to  the  partitioning  of  the 
same  as  aforesaid. 

"  Ninth — The  plaintiff  further  avers  that  she  was  never 
summoned  or  notified  of  the  action  and  proceedings  of  the 
said  Suba  in  this  court  for  the  partition  of  said  lands,  and 
that  she  was  not  made  a  party  to  said  suit,  and  was  never 
notified  of  the  filing  and  pendenoy  of  said  pretended  peti- 
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tions ;  at  the  same  time  the  said  Suba  was  personally  well 
acquainted  with  the  said  plaintiff  Sock,  and  knew  of  the 
right,  title,  interest,  and  possession  of  the  said  Sock  in  said 
premises  prior  to  the  commencement  of  said  partition  pro- 
ceedings in  this  court,  but  that  he  never  has  claimed  at  anj 
time  prior  to  commencing  said  partition  proceedings  to 
have  any  interest,  right,  or  title  in  or  to  any  portion  of 
said  lands. 

"  Tenth — That  no  personal  service  was  had  upon  the 
said  Handy zl  in  the  suit  commenced  by  the  said  Suba 
aforesaid  for  the  partition  of  said  real  estate,  but  that  serv- 
ice was  had  therein  constructively,  by  publication  of  notice 
in  the  Nance  County  Journal,  a  newspaper  printed  and 
published  in  said  Nance  county,  of  which  notice  the  said 
Handyzl  had  no  knowledge. 

^'Eleventh — That  the  partitioning  of  said  premises  afore- 
said, and  the  decree  and  orders  made  in  said  partition  pro- 
ceedings by  this  court,  cast  a  doud  upon  the  title  of 
plaintiff  in  and  to  said  lands. 

"  Wherefore,"  etc. 

The  facts  set  forth  in  the  petition  are  fully  sustained  by 
the  evidence  except  upon  two  points,  viz.,  the  furnishing 
of  certain  money  by  Suba  to  Handzyl,  which,  it  is  claimed, 
was  to  purchase  land  from  the  United  States.  It  is  prettj 
well  established  that  Suba  furnished  to  Handzyl  al)out  the 
sum  of  $200  near  the  time  that  the  land  in  question  was 
purchased.  It  is  claimed  on  behalf  of  the  defendant  that 
this  money  was  furnished  to  Handzyl  in  pursuance  of  an 
express  agreement  that  he  should  own  one-half  of  the 
land.  Other  proof,  however,  tends  to  show  that  the  money 
was  a  loan,  and  that  Suba  afterwards  claimed  that  he  did 
not  want  the  land,  that  he  wanted  his  money.  He  seems 
to  have  made  no  claim  for  the  land  when  the  plaintiff  and 
her  husband  moved  upon  it,  nor  at  any  time  before  bring- 
ing the  action  in  partition.  He  was  well  aware  that  the 
plaintiff  had  erected  a  house  on  the  premises,  had  broken 
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up  and  was  cultivating  a  considerable  portion  of  the  land, 
and  were  in  possession  at  the  time  he  instituted  his  action, 
jet  neither  of  them  were  made  parties  in  that  case.  The 
decree  of  partition  therefore  is  void,  and  of  no  effect  as  to 
them. 

Shortly  before  the  plaintiff  came  to  this  country  Hand- 
ay  1  went  away — there  being  a  mystery  about  the  cause — 
and  he  is  supposed  to  be  dead.  No  person  knowing  the 
actual  facts,  therefore,  could  controvert  the  claims  put 
forth  by  the  defendant,  and  were  it  not  for  an  express  re- 
ceipt of  f  130  there  would  be  considerable  doubt  as  to  his 
furnishing  the  money  alleged. 

The  plaintiff,  however,  in  pursuance  of  the  allied 
promise  on  the  part  of  her  brother,  moved  upon  the  land, 
and  has  made  all  payments  due  thereon,  including  the 
taxes,  while  the  defendant  stood  by  and  saw  all  this  being 
done  withont  making  a  claim  to  any  interest  in  the  prop- 
erty. In  this  he  was  not  acting  in  good  faith.  The 
plaintiff,  therefore,  is  clearly  entitled  to  relief. 

The  proof  fails  to  show  the  present  value  of  the  prop- 
erty, and,  in  view  of  the  conclusion  which  we  have  reached, 
it  will  be  necessary  to  order  a  reference  to  ascertain  the 
amount  of  money  paid  by  the  defendant  for  the  purchase 
of  said  land,  the  amount  paid  by  the  plaintiff  thereon,  to- 
gether with  taxes,  and  the  value  of  the  improvements  to 
the  time  of  instituting  the  proceedings  in  this  case;  the 
amount  due  the  defendant,  including  interest  at  seven  per 
cent  to  the  first  day  of  this  term  of  court;  and  on  the  com- 
ing in  of  the  report  a  judgment  will  be  rendered  appor- 
tioning the  land  according  to  the  sums  paid  by  each  or 
awarding  the  defendant  such  sum  of  money  as  may  be 
deemed  just  and  equitable  in.  the  premises. 

The  judgment  of  the  district  court  is  reversed  and  a 
judgment  will  be  entered  as  provided  in  this  opinion. 

Judgment  accordingly. 
The  other  judges  concur. 
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W.  L.  TuBBS  V.  D.  R.  Mackintosh. 

[Filed  Januabt  20,  1891.] 

Beal  Estate  Agents:  Commissions:  Review.  In  an  action bj 
a  real  estate  agent  to  recover  commissions  for  the  sale  of  a  house 
and  lot  belonging  to  the  defendant  there  is  bat  little  conflict  in 
the  testimony,  and  a  clear  preponderance  thereof  snstaina  the 
plaintiff's  claim  for  a  commission.  Hdd^  That  the  judgment 
was  right  and  is  affirmed. 

Error  to  the  district  court  for  Furnas  county.  Tried 
below  before  Cochran,  J. 

J.  P.  Lindsay,  and  W.  S.  Morlan,  for  plaintiff  in  error. 

O,  W,  Nonns,  and  J.  T.  McClure^  contra. 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  commission  for  the 
sale  of  a  house  and  lot  in  Wilsonville,  Nebraska.  On  the 
trial  of  the  cause  the  jury  returned  a  verdict  in  favor  of 
the  defendant  in  error  for  the  sum  of  )^50,  upon  which 
judgment  was  rendered.  There  is  but  little  conflict  in  the 
evidence. 

The  testimony  tends  to  show  that  in  December,  1887, 
the  plaintiff  in  error  was  possessed  of  a  house  and  lot  in  the 
town  of  Wilsonville,  that  he  was  anxious  to  sell  or  trade 
this  property,  and  for  that  purpose  employed  the  defendant 
in  error  to  find  a  purchaser.  The  testimony  shows  tliat 
the  defendant  in  error  made  considerable  effort  and  finally 
effected  a  sale  to  one  Williams  on  the  following  terms,  viz.: 
Williams  to  give  the  plaintiff  in  error  a  stallion  at  $600 
and  a  note  for  $500,  secured  by  a  mortgage  on  the  prem- 
ises. 
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'  The  plaintiff  in  error  had  spent  a  portion  or  all  of  the 
summer  of  1887  at  Wilsonville  and  had  seen  the  horse  in 
question  and  spoken  of  him  in  terms  of  commendation. 
It  does  not  appear,  however,  that  at  that  time  he  had  made 
a  critical  examination  of  the  horse.  After  the  sale  or  trade 
was  effected  by  the  defendant  in  error,  the  plaintiff  in  error 
directed  the  horse  to  be  placed  in  a  livery  stable  in  Wilson- 
ville. In  pursuance  of  such  directions  the  horse  was  placed 
in  such  stable.  The  plaintiff  in  error  went  to  Wilsonville 
with  the  deed  duly  signed  and  acknowledged  by  himself 
and  wife,  apparently.  In  the  morning  after  his  arrival 
he,  in  company  with  the  defendant  in  error  and  Williams:, 
went  to  the  livery  staUe  to  look  at  the  horse,  and  he  objected 
to  him  because  he  claimed  that  the  horse  was  ten  years  old. 
He  offered,  however,  to  take  the  horse  if  a  deduction  was 
made  in  the  price.  This,  Mr.  Williams  refused  to  make. 
The  plaintiff  in  error,  defendant  in  error,  and  Williams 
thereu[)pn  started  towards  the  house  in  question,  but  the  de- 
fendant in  error  stopped  on  the  way,  while  the  plaintiff  in 
error  and  Williams  went  on  towards  the  house.  Will- 
iams stated  to  the  defendant  in  error  that,  relying  on  the 
pu1*cliase  or  trade,  he  had  prepared  to  vacate  the  house  in 
which  he  resided^  and  to  move  into  the  house  that  he  was 
to  obtain  from  the  plaintiff  in  error,  and  a  failure  to  do  so 
would  be  a  disappointment  to  him.  He  testifies  that 
thereupon  the  plaintiff  in  error  said  that  he  would  adhere 
to  the  trade  as  made  and  that  Williams  could  move  in. 
The  plaintiff  in  error  denies  this  to  this  extent:  He  says 
in  substance,  that  he  told  defendant  in  error  and  Williams 
that  he  would  affirm  the  trade  if  they  could  sell  the  horse 
for  $600,  and  that  he  said  to  Williams  at  the  time  above 
spoken  of,  that  he  would  rent  the  house  to  him  for  $10  a 
month  and  that  he  could  move  in  as  he  had  expected  to  do. 
He  testifies  that  he  believes  Williams  is  a  truthful  man, 
but  that  his  hearing  is  somewhat  impaired  and  therefore 
that  be  had  not  understood  him. 
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This  much  is  certain  from  all  the  evidence:  That  he  said 
to  the  defendant  in  error  and  Williams,  on  the  morning 
that  he  went  with  them  to  the  livery  stable  to  examine  the 
horse^  that  he  would  take  the  horse  at  a  certain  deduction 
in  price,  or  at  $600,  if  they  could  sell  him  for  that  sum; 
then  apparently  without  notice,  certainly  without  any 
further  communication  with  the  defendant  in  error  and 
Williams,  he  traded  the  horse  and  lot  to  a  Dr.  Gibson  for 
land,  and  the  following  morning  left  the  place  for  home. 
Taking  his  own  testimony  as  true,  and  it  fails  to  show 
good  faith  on  his  part,  and  does  show  that  the  defendant 
in  error  is  entitled  to  compensation  for  his  services.  Tak- 
ing the  entire  testimony  together  we  do  not  see  how  the 
jury  could  have  returned  a  different  verdict  from  what 
they  did,  and  it  is  unnecessary  to  review  the  instructions. 
The  judgment  evidently  is  right  and  is 


Affibk^d. 


The  other  judges  concur. 
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Sherman  Davis  v.  State  of  Nebraska. 

[Filed  Januabit  20, 1891.] 

1.  Self-Defense.     While  a  person  has  the  right  when  assnnlted  bj 

another  in  sach  a  manner  as  to  excite  in  him  a  rensooable  belief 
that  he  is  in  danger  of  losing  his  life  or  receiving  great  bodily 
injury,  to  resist  the  attack  by  using  sach  force  as  is  apparently 
necessary  to  defend  himself,  yet,  if  after  he  has  secured  himself 
from  danger,  he  takes  the  life  of  his  assailant,  in  the  spirit  of 
reyenge,  he  cannot  claim  exemption  from  punishment  on  the 
ground  of  self-defense. 

2.  A  motion  for  a  new  trial  in  a  criminal  case,  to  avail  the 

party  making,  must  be  filed  at  the  term  of  court  at  which  the 
verdict  ia  returned,  and,  except  for  newly  discovered  evidence. 


Vol.  31]        JANUARY  TERM,  1891.  241 


DaTii  T.  State. 


within  three  days  after  the  verdict  WM  rendered,  nnleas  un- 
avoidably prevented. 

&  Beview.    Edd^  That  the  verdict  la  sustained  by  the  eridence 
and  that  the  sentence  was  not  excessive. 

Errob  to  the  district  court  for  Richardson  county. 
Tried  below  before  Appelqet,  J. 

E.  W.  Thomas^  and  C,  Gillespie,  for  plaintiff  in  error, 
dted :  VoUmer  v.  State,  24  Neb.,  838 ;  Pharr  v.  State,  9 
Tex.,  129;  Bryant  v.  State,  7  N.  E.  Rep.  [Ind.],  217;  2 
Thompson,  Trials,  15-41,  sec.  1548,2160,  note;  StcOe  v. 
Turpin,  77  N.  Car.,  473,  477;  Desty's  Am.  Crim.  Law, 
sec.  31a. 

William  Leese,  Attorney  General,  conira,  cited :  Sweeney 
V.  State,  35  Ark.,  586 ;  Murphy  v.  People,  37  III,  447 ; 
Stale  V.  Brown,  12  Minn.,  538 ;  Clark  v.  State,  35  Ga.,  75 ; 
State  V.  McDonnell,  32  Vt.,  491 ;  Hague  v.  State,  34  Miss., 
616;  StaUv.  Gillich,  7  la.,  287;  State  v.  Knight,  43  Me., 
11;  ^ate  v,  Johnson,  3  Jones  [N.  Car.],  266;  State  v. 
Turner,  Wright  [Ohio],  28;  HUCs  Case,  2  Gratt.  [Va.], 
594;  Milt(m  v.  State,  6  Neb.,  136. 

NORVAL,  J. 

The  plaintiff  in  error  was  indicted  in  the  district  court 
of  Richardson  county  for  the  murder  of  James  W.  Har- 
per. He  was  tried  at  the  March,  1889,  term  of  said  court, 
a  verdict  of  manslaughter  was  returned,  and  he  was  sen- 
tenced to  imprisonment  in  the  penitentiary  for  eight  years. 

On  Deceml)er  10,  1888,  the  date  of  the  tragedy,  the  de- 
fendant and  deceased  resided  in  the  town  of  Humboldt,  in 
this  state.  About  3  o'clock  in  the  aflernoon  of  that  day. 
Harper  and  Davis  had  a  quarrel  in  Kohns's  saloon.  It  ap- 
pears that  ti.e  deceased  had  accused  Davis  of  stealing,  and 
the  charge  had  come  to  the  ears  of  the  latter.  When  they 
met  in  the  saloon  angry  words  passed  between  them. 
16 
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Davis  took  hold  of  Harper  and  invited  him  to  go  with 
him  out  of  the  corporation  and  they  would  settle  the  mat- 
ter, to  which  Harper  replied,  "I  will  go  with  you  at  any 
time  and  fight  with  you,  but  if  you  go  out  with  me  your 
folks  won't  know  you  afterwards."  Mr.  Bullis,  the  mar- 
shal, interfered  and  st<fpped  the  quarrel. 

Shortly  afterwards  the  deceased  borrowed  a  revolver, 
stating  that  he  wanted  it  to  kill  a  dog  that  had  been  visit- 
ing his  meat  house.  Davis  had  been  informed  that  Harper 
had  the  weapon.  About  dark  the  same  day  Davis  met 
Harper  at  Bacon's  livery  stable,  the  latter  being  somewhat 
intoxicated.  The  quarrel  was  here  renewed.  Harper 
called  Davis  a  thief  and  other  hard  names.  The  marshal 
threatened  to  arrest  Harper,  who  replied :  "  We'll  go  out- 
side of  the  corporation/'  and  addressing  the  accused  he 
said,  "You  dars'nt  go."  Davis  answered,  "By  Grod,  I 
will  go,"  and  both  started  south  in  the  direction  of  their 
homes,  with  Davis  a  step  or  two  in  the  lead.  They  bad 
gone  but  a  short  distance  from  the  barn  when  Davis  told 
Harper  to  come  up  beside  him  or  walk  on  ahead,  as  he  had 
somethhig  in  his  pocket.  Harper  replied  with  an  oath  it 
was  none  of  his  business  what  he  had  in  his  pocket  and 
for  him  to  walk  on  ahead.  This,  Davis  declined  to  do, 
and  Harper  said,  "  We'll  settle  this  right  now  and  you  are 
a  damned  son  of  a  bitch."  The  defendant  then  caught 
Harper,  and  about  the  same  instant  the  deceased  drew 
his  revolver  from  his  pocket.  In  the  struggle  that  fol- 
lowed both  fell  with  Harper  underneath.  Davis  wrenched 
the  revolver  out  of  his  hands  and  hit  the  deceased  two  or 
three  times  with  it,  breaking  his  skull.  John  Cowman, 
who  witnessed  the  entire  transaction,  ran  up  and  told  Davis 
to  stop,  and  made  him  give  up  the  revolver.  The  defend- 
ant, after  the  revolver  had  been  taken  away,  hit  Harper 
with  his  fist,  and  aft;er  Cowman  had  pulled  Davis  up,  the 
defendant  kicked  the  deceased.  From  the  effect  of  the 
blows  Harper  died  in  about  ten  days  or  two  weeks  after 
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receiving  the  injury.  The  plea  of  the  defendant  was  self- 
defense.  The  deceased  was  over  fifty  years  old,  weighing 
not  more  than  125  pounds,  and  physically  was  not  the 
equal  of  the  defendant. 

The  evidence  shows  that  after  the  weapon  had  been 
taken  from  the  deceased,  he  was  in  the  power  of  the  de- 
fendant, and  that  Davis  was  not  then  in  any  real  or  appar- 
ent danger.  The  fatal  blows  were  given  without  any  legal 
excuse  or  justification  therefor.  The  defendant  •  had  the 
right  to  employ  such  reasonable  means  within  his  power 
as  were  apparently  necessary  to  prevent  the  deceased  from 
killing  him  or  inflicting  great  bodily  harm ;  yet,  after  the 
defendant  had  secured  himself  from  danger,  which  he  did 
by  taking  the  revolver  from  the  deceased,  he  was  not  justi- 
fied in  taking  his  life.  After  the  defendant  had  been  taken 
aff  of  the  deceased,  he  kicked  the  helpless  victim.  The 
facts  and  circumstances  disclosed  by  the  testimony  show 
that  the  accused  struck  the  fatal  blows  in  revenge.  The 
verdict  is  sustained  by  the  evidence. 

Several  errors  are  assigned  upon  the  giving  and  refusing 
of  certain  instructions,  and  upon  the  rulings  of  the  court 
apon  the  admission  of  testimony.  To  entitle  the  defend- 
ant to  review  these  alleged  errors,*  a  motion  for  a  new  trial 
pointing  out  the  errors  complained  of  must  have  been  filed 
in  the  district  court  within  the  time  provided  by  statute. 
The  record  shows  that  the  verdict  was  rendered  March  14, 
1888,  and  that  the  motion  for  a  new  trial  was  filed  March 
18. 

Section  490  of  the  Criminal  Code  confers  authority  upon 
a  district  court  to  grant  a  new  trial,  after  a  verdict  of  con- 
viction, on  the  application  of  the  defendant.  Section  491 
provides  that  ''The  application  for  new  trial  shall  be  by 
motion  upon  written  grounds,  filed  at  the  term  the  verdict 
is  rendered,  and  shall,  except  for  the  cause  of  newly  dis- 
covered evidence  material  for  the  party  applying,  which  he 
could  not  with  reasonable  diligence  have  discovered  and 
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produced  at  the  time,  or  [be]  within  three  days  after  the 
verdict  was  rendered,  unless  unavoidably  prevented.  In 
assigning  the  grounds  of  such  motion,  it  shall  be  sufficient 
to  a&sign  the  same  in  the  language  of  the  statute,  and  with- 
out further  or  other  particularity." 

The  provisions  of  the  statute,  limiting  the  time  within 
which  a  motion  for  a  new  trial  in  a  criminal  case  must  be 
made,  are  mandatory.  The  court  has  no  power  to  extend 
the  time  for  filing  such  a  motion  beyond  three  days  exoepi 
for  newly  discovered  evidence,  unless  the  party  "  was  una- 
voidably prevented"  from  making  the  application  in  time* 
If  the  court  could  grant  an  extension  of  one  day,  it  could 
extend  the  period  for  one  month  or  six  months. 

Section  316  of  Code  of  Civil  Procedure,  relating  to  the 
time  in  which  motions  for  new  trials  must  be  made  in  civil 
cases,  is  identically  the  same  as  section  491,  above  quoted. 
Section  316  has  been  construed  by  this  court  in  numerous 
cases,  and  it  has  been  the  uniform  holding  that  these  pro- 
visions were  mandatory.  {Fox  v.  Mectcliam,  6  Neb.,  530; 
Roggencamp  r.  Dobbs,  15  Id.,  620;  AuUman  v,  LeaJiey,  24 
Id.,  286.) 

It  has  been  held  that  under  section  491  of  the  Criminal 
Code  a  motion  for  a  new  trial,  to  avail  the  party  filing  it^ 
must  be  made  at  the  term  of  court  at  which  the  verdict  ia 
rendered,  and  except  for  newly  discovered  evidence,  within 
three  days  after  the  verdict  was  rendered,  unless  unavoid- 
ably prevented.  {Bradahaw  v.  State,  19  Neb.,  644;  Et 
parte  Holmes,  21  Id.,  324.) 

In  the  case  at  bar  the  motion  for  a  new  trial  was  filed 
the  fourth  day  after  the  return  of  the  verdict.  It  is  not 
based  on  the  ground  of  newly  discovered  evidence.  No 
showing  was  made  excusing  the  delay,  nor  is  there  any 
finding  of  the  trial  court  that  the  defendant  was  unavoid- 
ably prevented  from  filing  his  motion  before  the  time  al- 
lowed him  by  law  had  expired.  The  errors  assigned  in 
the  motion  for  a  new  trial  could  not  be  considei^  by  the 
court  below,  and  cannot  be  reviewed  here. 
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We  are  asked  to  reduce  the  sentence.  Upon  a  carefal 
examination  of  the  evidence  contained  in  the  bill  of  ex- 
'Oeptions^  we  are  satisfied  that  the  imprisonment  imposed 
by  the  trial  court  was  not  excessive,  and  the  application  is 
denied. 

The  judgment  of  the  district  court  is 

Affirmed. 
The  other  judges  concur. 


Phenix  Ins.  Co.  of  Brooklyn  v.  Jacob  Swant- 

KOW8KI. 

[Filed  January  20, 1891.] 

JSrroT  Proceedings :  Limitation:  Stabs  Decisis.  Following 
Hofienbeck  v.  Tarkirtffton,  14  NM>.,  430,  it  was  Jteld,  that  prooeed- 
ingp  ID  error  mast  be  commenced  in  the  supreme  court  within 
one  year  from  the  date  of  the  rendition  of  the  judgment  sought 
to  be  reversed,  without  regard  to  the  time  when  the  motion  for 
a  new  trial  was  passed  upon. 

Motion  for  rehearing. 

T.  R.  WaUaoCy  and  Fawceit  &  Sturdevant,  for  the  mo- 
tion: 

A  motion  for  a  new  trial  and  ruling  thereon  is  necessary 
before  error  proceedings  can  be  prosecuted.  {Hull  v.  Miller, 
^  Neb.,  128 ;  Lichty  v,  Clark,  10  Id.,  475 ;  Kepner  v.  Snive- 
iey,19  O.,  296 ;  Hutchinson  v.  Eaton,  9  Wis.,  205  ;  N. 
Y.,  etc,  iJ.  Co.  V,  Doane,  105  Ind.,  92;  Colchin  v.  Ninde^ 
22  N.  E.  Rep.,  94 ;  BilU  v.  Stanton,  69  III.,  51  and  55 ; 
Nimmo  V.  Kuykendall,  85  III.,  ^76 ;  Hearaon  v.  Orandine, 
S7  Id.,  115  and  121 ;  Hibhard  v.  Mueller,  86  Id.,  258, 
269;  People  v.  Gary,  105  111,269,270;  Tayloi- v.  Fitch, 
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12  O.  St.,  179;  Her  r.  Darnell,  b  Neb.,  193.)  There  is 
nothing  to  prevent  the  the  court  from  holding  the  motion 
under  advisement  for  a  year  (  Wiley  v.  Share,  21  Neb., 
715);  in  which  case  the  right  of  appeal  would  be  entirely 
cut  off.  As  to  what  is  a  final  order  or  judgment :  Code, 
sees.  314, 316,  320, 578, 581, 684, 592.  There  was  no  final 
order  in  this  case  until  the  motion  for  a  new  trial  was  de- 
termined. (Her  V,  Darnell,  5  Neb.,  193  ;  Hearson  v.  Qran- 
dine,  and  other  cases  cited  above.) 

NORVAL,  J. 

This  case  was  submitted  at  the  last  term  on  the  motion 
of  the  defendant  in  error  to  dismiss  the  petition  in  error 
because  the  same  was  not  filed  within  one  year  from  the 
date  of  the  rendition  of  the  judgment  in  the  district  court. 
The  motion  was  sustained  but  no  opinion  was  written. 
Subsequently  an  application  for  a  rehearing  was  made. 

The  record  shows  that  tho  case  was  tried  to  the  court 
without  the  intervention  of  a  jury,  with  finding  and  judg- 
ment against  the  insurance  company,  on  the  27th  day  of 
May,  1889,  and  on  the  following  day  it  filed  a  motion  for 
a  new  trial,  which  was  on  the  same  day  overruled  by  the 
.court  A  transcript  of  the  judgment  and  the  petition  in 
error  were  filed  in  the  supreme  court  on  the  28th  day  of 
May,  1890. 

Section  592  of  Code  of  Civil  Procedure  is  as  follows  : 
"No  proceedings  for  reversing,  vacating,  or  modifying 
judgments  or  final  orders  shall  be  commenced  unless  within 
one  year  after  the  rendition  of  the  judgment  or  making 
the  final  order  complained  of,*'  etc.  It  is  conceded  that 
the  proceedings  were  commenced  in  this  court  one  day  too 
late,  if  the  limitation  commenced  to  run  from  the  date  of  the 
rendition  of  the  judgment.  It  is  contended  that  proceed- 
ings in  error  may  be  commenced  in  the  supreme  court 
within  one  year  from  the  date  of  the  overruling  of  a  mo- 
tion for  a  new  trial. 
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This  question  was  considered  and  decided  at  the  July 

term,  1883,  in  Hollenbeck  v.  Tarkington^  14  Neb.,  430.    In 

that  case  it  was  held,  in  an  opinion  w^ritten  by  the  then  Chief 

Justice  Lake,  that  the  limitation  commenced  to  run  from 

the  date  of  the  rendition  of  the  judgment,  without  regard 

to  the  time  when  the  motion  for  a  new  trial  was  passed 

upon.     We  arc  asked  to  overrule  that  decision.     We  have 

carefully  considered  the  argument  of  counsel  for  plaintiff 

in  error,  as  well  as  the  authorities  cited  in  the  brief,  and 

were  the  question,  before  us  for  the  first  time  we  would  be 

inclined  to  hold  that  the  overruling  of  a  motion  for  a  new 

trial  is  a  final  order  within  the  meaning  of  section  592  of 

the  Code,  and  that  the  statute  began  to  run  from  the  time 

8uch  order  is  entered;  but  the  construction   placed  upon 

the  section  by  the  court  in  Hollenbeck  v.  Tarhington^  supra, 

having  stood  unchallenged  for  so  many  years,  we  are  all  of 

the  opinion  that  we  should  not  now  adopt  a  construction 

opposite  from  that  acquiesced  in  by  the  bar  so  long.     A 

rehearing  is 

Denied. 


The  other  judges  concur. 


William  Davis  v.  State  of  Nebraska. 

[Filed  Januaby  20,  1891.] 

1.  Rape:  Assault  on  Child.  An  assanlt  by  a  male  person  of  the 
age  of  eighteen  years  or  upwards,  with  intent  to  carnally  know 
a  female  child  nnder  the  age  of  fifteen  years  is  punishable  in 
this  state  as  an  assault  with  the  intent  to  commit  a  rape. 


:  :  CoKSENT  Immatebial.     In  a  prosecution  for  an 

assanlt  upon  the  perspn  of  a  girl  under  the  statutory  age  of 
consent,  with  intent  to  commit  a  rape,  it  is  not  necessary  to  al- 
]^;e  or  prove  that  the  acts  were  done  against  her  will.  Whether 
she  consented  or  resisted  is  immaterial. 
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3.  Information:  Verification  bt  Notabt:  Waiver.    An  in- 

formation in  a  criminal  prosecution  mast  be  sworn  to  before  a 
magistrate  authorized  to  administer  oaths,  and  not  before  a  no- 
tary public.  Defects  in  the  yerificstion  of  An  information  not 
raised  until  after  yerdict  are  waived. 

4.  Jury :  Selection:  Objections  to  the  mode  of  selecting  petit 

jurors  must  be  made  before  trial  to  be  of  any  avail. 

£•  Criminal  Law :  Testimony  of  Accused.  When  the  defend- 
ant in  a  criminal  case  testifies  in  his  own  behalf,  it  is  not  error 
to  charge  the  jury  that  in  weighing  his  testimony  they  might 
consider  his  interest  in  the  result  of  the  triftl. 

^  Witnesses:  Competency:  A  Child  possessing  sufficient  capacity 
to  understand  the  nature  and  obligations  of  an  oath  is  a  compe- 
tent witness. 

7.  Evidenoe  examined,  and  hdd^  insufficient  to  sustain  the  yerdict 

Errok  to  the  district  court  for  Greeley  oountj.  Tried 
below  before  Harrison,  J, 

G.  C.  Wrighiy  H.  8.  Sprecher,  and  H.  O.  Bell,  for 
plaintiiT  in  error,  cited:  CfMeara  v.  State,  17  O.  St.,  516; 
Fox  t\  State,  34  Id.,  :i77 ;  U.  S.  v.  Houghton,  14  Fed.  Rep., 
544 ;  State  v.  Canada,  27  N.  W.  Rep.,  288;  ^/-um  v.  StaU, 
28  Id.,  280;  Skinner  v.  State,  28  Neb.,  814 ;  Rash  v.  State, 
61  Ala.,  89;  People  v.  Millard^  53  Mich.,  63;  Bishop, 
Stat.  Crimes,  sees.  487,  489,  495;  DawHnfi  v.  Slate,  58 
Ala.,  376;  Hays  v.  People,  1  Hill  [N.  Y.],  351 ;  Johnson 
V.  State,  27  Neb.,  687;  Burley  v.  State,  I  Id.,  396;  Preuit 
V.  State,  5  Id.,  377;  McElvoy  v.  State,  9  Id.,  157;  Clark 
V,  Saline  Co.,  9  Id.,  516;  Olive  v.  State,  11  Id.,  1;  Barton 
r.  State,  12  Id.,  263. 

William  Leese,  Attorney  Oeneral,  contra,  cited  cases  re- 
ferred to  in  opinion. 

NORVAL,  J.  ^ 

The  plaintiff  in  error  was  convicted  of  an  assault  with 
intent  to  commit  a  rape  upon  Pearl  Mitchell,  a  female 


J 


Vol.  31]        JANUARY  TERM,  1891.  249 


Davis  T.  State. 


child  under  the  age  of  fifteen  years.  A  motion  for  a  new 
trial  was  overruled.  Thereupon  the  defendant  filed  a  mo- 
tion in  arrest  of  judgment,  which  motion  the  court  over- 
ruled, and  sentenced  the  defendant  to  confinement  in  the 
penitentiary  for  the  term  of  two  years. 

The  information  contained  two  counts.  The  first  for 
rape,  and  the  second  for  assault  with  intent  to  commit  that 
crime.  The  county  attorney,  with  the  consent  of  the  court, 
entered  a  noUe  prosequi  as  to  the  first  count,  and  placed 
the  defendant  upon  trial  on  the  second  count  of  the  in- 
formation. This  count  reads  as  follows:  "And  I,  M.  B. 
Gearon,  duly  elected  and  qualified  county  attorney  in  and 
for  Greeley  county,  and  state  of  Nebraska,  who  prosecutes 
for  and  on  behalf  of  said  state  in  the  district  court  of  said 
county  of  Greeley,  and  duly  empowered  by  law  to  inform 
of  offenses  committed  in  the  said  county  of  Greeley,  come 
now  here  and  give  the  court  to  understand  and  be  in- 
formed that  heretofore,  to-wit,  on  the  first  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty  nine,  said  William  Davis,  in  the  county  of  Greeley, 
and  state  of  Nebraska  aforesaid,  did  unlawfully,  know- 
ingly, willfully,  and  feloniously  assault  said  Pearl  Mitch- 
ell, a  female  child  under  the  age  of  fifteen  years,  then  and 
there  with  felonious  intent  to  ravish  and  carnally  know 
the  said  Pearl  Mitchell,  forcibly  and  against  her  will,  con- 
trarv  to  the  form  of  the  statutes  in  such  cases  made  and 
provided,  against  the  peace  and  dignity  of  the  state  of  Ne- 
braska.^' 

It  is  urged  by  counsel  for  plaintiff  in  error  that  the 
matter  stated  in  said  count  does  not  constitute  a  crime  under 
the  Criminal  Code  of  this  state.  In  other  words,  that 
there  is  in  this  state  no  statute  making  an  assault  upon  a 
female  child  under  the  age  of  fifteen  years,  with  intent  to 
carnally  know  her,  a  criminal  offense. 

Section  12  of  the  Criminal  Code  provides  that  "If  any 
person  shall  have  carnal  knowledge  of  any  other  woman. 
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or  female  child,  than  his  daughter  or  sister,  as  aforesaid 
forcibly  and  against  her  will ;  or  if  any  male  person  of  the  age 
of  eighteen  years  or  upwards  shall  carnally  know  or  abuse 
any  female  child  under  the  age  of  fifteen  years  with  her 
consent,  every  such  person  so  offending  shall  be  deemed 
guilty  of  a  rape,  and  shall  be  imprisoned  in  the  peniteu- 
tiary  not  more  than  twenty  nor  less  than  three  years." 

It  is  laid  down  in  the  books  as  a  general  rule  that  to 
constitute  the  crime  of  rape  the  unlawful  carnal  knowl- 
edge must  be  had  forcibly  and  against  the  will  of  the 
woman,  that  she  must  oppose  the  act,  and  that  if  she  con- 
sents to  the  carnal  connection  the  prosecution  must  fail. 
To  the  rule  that  the  woman  must  resist  the  act  there  are 
certain  well  understood  exceptions,  such  as  where  she  is  in- 
sane, or  where  the  consent  has  been  obtained  by  deceit  or 
fraud,  or  by  fear  of  personal  violence. 

The  legislature,  by  section  12,  has  made  another  excep- 
tion, and  that  is  where  unlawful  intercourse  is  had  with  a 
female  child  under  fifteen  years  of  age,  with  her  consent. 
A  child  under  the  age  of  fifteen  years  is  incapable  of  giv- 
ing consent  to  an  act  of  carnal  knowedge.  Sexual  inter- 
course with  a  child  under  the  age  of  consent  constitutes 
a  rape  under  the  laws  of  this  state. 

This  prosecution  is  brought  under  section  14  of  the 
Criminal  Code,  which  provides  that  "If  any  person  shall 
assault  another  with  intent  to  comipit  a  murder,  rape,  or 
robbery  upon  the  person  so  assaulted,  every  person  so  of- 
fending shall  be  imprisoned  in  the  penitentiary  not  more 
than  fifteen  years  nor  less  than  two  years." 

Section  12  quoted  above  defines  the  crime  of  rape,  and  it 
was  the  intention  and  purpose  of  the  legislature,  in  adopt- 
ing section  14,  to  punish  as  a  Crimean  assault  upon  a  female 
child  under  fifleen  years  of  age,  with  intent  carnally  to 
know  her,  whether  she  formally  consent  to  the  assault  or 
not,  as  well  as  an  assault  made  upon  a  female  over  the  age 
of  fifteen  years,  forcibly  and  against  her  will  with  intent  to 
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oomrnit  a  rape.  As  it  is  not  necessary  in  a  prosecution  for 
a  rape  committed  upon  a  child  under  the  age  of  consent  to 
prove  that  the  acts  were  done  against  her  will;  so  an  as- 
sault with  intent  to  commit  a  rape  made  upon  a  girl  un- 
der the  age  of  fifteen  years  is  punishable  under  the  statu te^ 
although  committed  with  the  consent  of  the  child. 
Whether  she  consented  or  resisted  the  assault  is  not  ma* 
terial.  {Fizell  v.  State^  25  Wis.,  364 ;  People  v,  Gordon,, 
11  Pac.  Rep.,  762;  Hays  v.  People,  1  Hill,  361;  Com.  v. 
Roosjiell,  8  N.  E.  Rep.  [Mass.],  747  ;  People  v.  McDonald^ 
9  Mich.,  160;  Mayo  v.  State,  7  Tex.  App.,  342;  State  t\ 
Johnston,  76  N.  Car.,  209 ;  Tmniory  v.  Kcyes,  38  N.  W. 
Rep.  [Dak.],  440;  People  v.  Courier,  44  Id.  [Mich.],  671 ; 
Stephens  t\  SlaU,  11  Ga.,  226;  1  Whart.,  Crim.  Law, 
577 ;  State  v.  Orosshelm,  44  N.  W.  Rep.  [la.],  641.) 

In  Commonwealth  v.  Roosnell,  supra,  Judge  Allen  says : 
''If,  as  all  agree,  it  is  immaterial  upon  a  charge  of  commit- 
ting the  completed  act,  which  includes  an  assault,  no  reason 
but  an  extremely  technical  one  can  be  urged  why  it  should 
not  be  so  upon  a  charge  of  assault  with  intent  to  commit 
the  completed  act.  Indeed,  to  speak  of  an  assault  upon  her 
without  her  consent,  with  intent  to  carnally  know  and 
abuse  her  with  her  consent,  seems  to  involve  a  contradiction 
in  terms.  But  when  it  is  once  considered  that  the  inten- 
tion of  the  law  is  to  declare  that  a  young  girl  shall  be 
deemed  incapable  of  consenting  to  such  an  act  to  her  injury, 
and  that  evidence  of  any  consent  by  her  shall  be  incompe- 
tent in  defense  to  an  indictment  therefor,  and  that  although 
she  gives  a  formal  and  apparent  consent,  yet  in  law,  as  in 
reality,  she  gives  none,  because  she  does  not  and  cannot 
take  in  the  meaning  of  what  is  done,  all  legal  difficulty  dis- 
appears, and  the  conclusion  may  properly  be  reached  that 
the  assault  is  without  her  consent,  and  against  her  will.'' 

In  People  v.  McDonald,  9  Mich.,  160,  the  court  in  con- 
sidering a  question  similar  to  the  one  at  bar  says:  "As act- 
ual consent  of  a  female  child  under  the  age  of  ten  years 
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cannot  be  sliown  upon  a  trial  for  the  crime  of  rape,  because 
the  law  will  not  suffer  the  presumption  of  incapacity  to 
consent  to  be  repelled^  or  even  attacked,  neither  in  case  of 
a  charge  of  assault  with  intent  to  commit  such  crime  can 
consent  be  shown  to  n^ative  such  intent,  for  the  law  will 
neither  suffer  nor  consider  such  evidence.  There  can  be  no 
presumption  or  evidence  of  consent  in  cases  in  which  the 
la^  declares  there  exists  an  absolute  inability  to  consent. 
As  there  can  be  no  such  implication  or  evidence,  so  no 
proof  of  consent  can  be  given  which  shall  ^  waive  the  as- 
sault,' and  the  rule  laid  down  in  the  cases  cited  by  the 
prisoner's  counsel  can  only  apply  when  consent  is  possible.'' 

A  number  of  cases  are  cited  by  counsel  for  plaintiff  in 
error  in  conflict  with  this  doctrine,  but  the  weight  of  au- 
thority in  this  country  holds  that  the  consent  of  a  child 
under  the  statutory  age  to  sexual  intercourse  does  not 
waive  the  assault.  Even  under  most  of  the  authorities, 
cited  in  plaintiff's  brief,  the  information  states  an  offense 
as  it  charges  that  the  assault  was  made  forcibly  and  against 
the  will  of  the  prosecutrix. 

The  point  is  made  that  the  information  is  defective  be- 
cause it  was  verified  by  the  county  attorney  before  a  notary 
public.  It  was  held  in  Richards  v.  State,  22  Neb.,  145, 
that  an  information  must  be  sworn  to  before  a  judicial  offi- 
cer authorized  to  administer  the  oath,  and  not  before  a  no- 
tary public.  Had  the  objection  been  made  in  time  it  would 
have  been  sufficient  ground  for  reversing  the  case.  The 
record  before  us  shows  that  the  defect  was  first  called  to 
the  attention  of  the  trial  court  in  the  motion  in  arrest  of 
judgment.  The  defect  was  therefore  waived.  It  should 
have  been  raised  by  motion  to  quash  before  pleading  to  the 
information.  (Criminal  Code,  sees.  440,  444.) 

Objection  is  made  to  the  manner  in  which  tlie  petit  jury 
was  drawn  to  serve  at  the  term  of  the  district  court  at 
which  the  defendant  was  tried.  It  is  claimed  that  the  list 
of  names  prepared  by  the  county  board,  from  which  the 
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jurors  were  drawn,  was  selected  without  regard  to  equality 
between  the  several  precincts  of  the  county. 

The  sections  of  the  Code  of  Civil  Procedure  governing 
the  selection  of  jurors  are  as  follows: 

"Sec.  658.  In  each  of  the  counties  in  this  state,  wherein 
a  district  court  is  appointed  or  directed  to  be  holden,  the 
county  commissioners  of  the  county  shall,  at  least  fifteen 
days  before  the  first  day  of  the  session  of  the  court,  meet 
together,  or  any  two  of  them  may  meet,  and  select  sixty 
persons  possessing  the  qualifications  prescribed  in  section 
six  hundred  and  fifty-seven,  and  as  nearly  as  may  be  a 
proportionate  number  from  each  precinct  in  the  county 
and  shall,  within  five  days  thereafter,  furnish  to  the  clerk 
of  the  district  court  of  the  county,  or  his  deputy,  a  list  of 
the  names  of  the  persons  selected. 

"  Sec.  659.  The  clerk  or  deputy  clerk  receiving  the  names 
shall  write  the  name  of  each  person  selected  on  a  separate 
ticket  and  place  the  whole  number^f  tickets  into  a  box  or 
other  suitable  and  safe  receptacle,  and  shall  preserve  the 
list  of  names  furnished  by  the  commissioners  in  the  files 
of  his  oGSce. 

*'Sec.  660.  The  clerk  of  the  district  court  or  his  deputy, 
and  the  sheriff  or  his  deputy,  or,  if  there  be  no  sheriff  or 
deputy  sheriff,  the  coroner  of  the  county,  shall,  at  least  ten 
days  before  the  first  day  of  the  session  of  the  district  court, 
meet  together  and  draw  by  lot  out  of  a  box,  a  receptacle 
wherein  shall  be  kept  the  tickets  mentioned  and  referred 
to  in  section  (659)  six  hundred  and  fifty-nine  of  said  title, 
twenty-four  names,  and  the  persons  whose  names  are  drawn 
shall  be  the  petit  jurors.  And  when  a  grand  jury  is 
ordered,  the  clerk  or  deputy  clerk,  and  sheriff  or  deputy 
sheriff,  or  coroner,  if  there  be  no  sheriff  or  deputy  sheriff, 
shall  then  draw  sixteen  (16)  additional  names,  and  the  per- 
sons whose  names  are  drawn  shall  be  the  grand  jury.^' 

It  will  be  observed  that  the  statute  requires  that  the 
list  of  persons  from  which  the  panel  is  drawn  must  be 


254 


NEBRASKA  REPORTS.         [Vol.  31 


Davis  ▼.  State. 


filled  in  due  proportion  from  all  the  precincts  of  the  county. 
It  does  not>  appear  on  the  record,  by  affidavit  or  otiierwise, 
that  the  county  board  in  selecting  the  names  disregarded 
the  rule  of  equality  laid  down  by  the  I^islature.  In  the 
absence  of  such  a  showing  it  will  be  presumed  that  they 
were  properly  distributed  between  the  several  precincts. 
It  however  appears  from  a  copy  of  this  list  set  out  in  the 
record  that  it  contained  only  fifty-nine  names.  The  stat- 
ute requires  that  thecomrais.sioners  shall  select  sixty  names. 
It  has  been  frequently  declared  by  this  court  that  the  pro- 
visions of  the  statute  relating  to  the  selection  of  grand  and 
petit  juries  are  mandatory  and  must  be  strictly  followed. 
(Barley  r.  State,  1  Neb.,  397 ;  PreuU  v  StaU,  5  Id.,  377  ; 
McElvoy  V.  State,  9  Id.,  157 ;  Clark  v.  Saline  Go.,  Id.,  516  ; 
Barton  v.  State,  12  Id.,  260.) 

No  objection  was  made  in  the  court  below  that  the  list 
from  which  the  jurors  were  drawn  did  not  contain  the 
requisite  number  of  names.  The  sole  objection  there  made 
related  to  the  inequality  of  the  selection,  and  that  was 
raised  for  the  first  time  in  the  motion  in  arrest  of  judg- 
ment. This  was  too  late.  It  should  have  been  taken  he- 
fore  the  trial,  by  motion  to  quash  the  panel.  The  defend- 
ant waived  all  errors  in  the  manner  of  selecting  the  jury. 
{McElvoy  v.  State,  9  Neb.,  157.) 

Exceptions  were  taken  by  the  defendant's  attorney  to  the 
4th,  7th,  8th,  and  9th  paragraphs  of  the  charge  of  the 
court.  All  but  the  9th  recognize  the  doctrine  that  a  girl 
under  the  age  of  fifteen  years  is  incapable  of  consenting  to 
an  act  of  sexual  intercourse,  and  that  in  a  prosecution  for 
an  assault  upon  such  a  child  with  intent  to  commit  a  rape, 
whether  or  not  sh^  consented  to  the  assault  was  not  ma- 
terial. What  we  have  said  in  discussing  the  sufficiency  of 
the  information,  disposes  of  the  criticisms  made  upon  these 
instructions. 

The  ninth  instruction  was  in  these  words:  '^You  are 
instructed  that,  in  determining  the  weight  to  be  given  to 


Vol.  31]         JANUARY  TERM,  1891.  255 


Davis  ▼.  State. 


the  testimony  of  the  different  witnesses,  you  should  take 
into  account  the  interest  or  want  of  interest  they  have  in 
the  case,  their  manner  on  the  stand,  the  probability  or  im- 
probability of  their  evidence,  with  all  other  circumstances 
in  evidence  before  you  which  can  aid  you  in  weighing  their 
testimony.  The  law  gives  the  defendant  a  right  to  testify 
in  his  own  behalf,  and  the  defendant  in  this  case  has  testi- 
fied as  a  witness,»and  you  should  weigh  his  testimony  as 
you  weigh  that  of  any  other  witness.  Consider  his  inter- 
est in  the  result  of  the  case  to  him,  his  manner,  and  the 
probability  or  improbability  of  his  evidence,  and  give  it 
such  weight  as  you  consider  it  entitled  to  in  view  of  all 
the  facts  and  circumstances  proved  in  the  trial/' 

It  is  urged  by  counsel  that  '4he  instruction  was  equiva- 
lent to  telling  the  jury  to  disregard  the  testimony  of  the 
defendant,'  and  that  it  was  a  usurpation  by  the  judge  of 
the  power  of  the  jury  in  determining' the  weight  to  be 
given  the  evidence.^'  This  criticism  is  without  merit.  In 
determining  the  weight  to  be  given  to  the  testimony  of  the 
defendant,  the  jury  had  the  right  to  take  into  consideration 
his  interest  in  the  result  of  the  trial,  and  it  was  not  error 
to  so  inform  the  jury.  (JSt,  Louis  v.  StaUy  8  Neb.,  405.) 

It  is  claimed  that  neither  Pearl  Mitchell  nor  her  brother 
Ralph  had  sufiScieut  knowledge  of  the  nature  of  an  oath 
to  entitle  them  to  testify  as  witnesses  in  the  case  against 
the  accused.  At  the  date  of  the  trial  Pearl  was  eleven 
years  old  and  Ralph  nine.  Both  were  examined  as  to 
Uieir  competency  to  testify,  and  from  their  examination 
contained  in  the  reco/d  it  clearly  appears  that  each  had  the 
capacity  to  understand  the  nature  and  obligations  of  the 
oath  they  had  taken,  and  were  competent  witnesses.  No 
fixed  rule  can  be  laid  down  as  to  the  age  a  child  must  be 
to  entitle  it  to  t^tify  as  a  witness  in  a  court  of  justice. 
The  question  of  competency  of  a  person  to  be  a  witness 
must  be  left  to  the  sound  legal  discretion  of  the  trial  judge, 
leaving  to  the  jury  to  determine  the  credit  that  ought  to  be 
given  to  the  testimony. 
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It  is  claimed  that  the  verdict  is  not  supported  by  the 
evidence.  To  establish  the  offense  charged  in  the  informa- 
tion it  was  necessary  for  the  prosecution  to  establish  that 
the  accused  assaulted  the  prosecutrix  and  intended  to  have 
sexual  intercourse  with  her.  The  testimony  introduced  by 
the  state  fails  to  show  that  the  defendant  attempted  to 
gratify  his  passions  upon  the  person  of  the  child  or  that  he 
had  any  such  intention.  If  the  testimo|py  of  the  child  is 
believed  the  defendant  committed  an  indecent  assault,  but 
the  circumstances  detailed  by  her  upon  the  witness  stand 
fail  to  establish  that  he  either  attempted  or  intended  to 
have  sexual  intercourse.  The  defendant  in  his  testimony 
denies  having  made  any  assault.  Evidence  of  his  previous 
good  character  was  given,  and  no  witness  was  called  to 
disprove  the  same.  We  are  clear  in  the  opinion  that  the 
verdict  is  unsupported  by  the  evidence.  The  judgment  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Rb VERSED   AKD   REMANDED. 

The  other  judges  concur. 


Americcs  V.  Durrell  v.  Alvin  Todd. 

[Filed  January  22,  1891.] 

1.  Instructions  givea  and  refased  examined  and  considered,  and 

heldf  properly  given  and  properly  refused. 

2.  The  evidence  examined  and  considered,  and  heldy  that  the  judg- 

ment is  excessiye  to  tbe  amount  of  |132,  which  the  defendant 
is  required  to  remit  or  judgment  reversed,  but  upon  remittitur 
being  filed  within  the  time  limited  the  judgment  to  stand  af- 
firmed as  modified.  • 

Error  to  the  district  court  for  Cass  county.     Tried  be- 
low before  Chapman,  J. 
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Beeson  &  Root,  for  plaintiff  in  error^  cited:  Hall  v. 
Strode,  19  Neb.,  658;  Mutual  Hail  Ins.  Co.  v.  Wilde,  8  Id.^ 
427;  Paine  v.  Kohl,  14  Id.,  580;  Lincoln  v.  Holmes,  20 
Id.,  39;  DeUi-ich  v,  Hutchinson^  Id.,  52;  Hainer  v.  Lee,  12 
Id.,  452;  Romberg  v,  Hughes,  18  Id.,  579;  Hale  v.  Wig- 
Um,  20  Id.,  83;  Auliman  v.  Stickler,  21  Id.,  72;  AuUmart 
V.  Reams,  9  Id.,  487 ;  Long  v.  State,  23  Id.,  33. 

A,  N.  Sxdlivan,  and  H,  D,  Travis,  contra,  cited :  Ault- 
man  v.  Stickler,  21  Neb.,  72;  Ckeneyv.  WkiU,  5  Id.,  261  ; 
Bank  v,  Morrison,  17  Id.,  345. 

Cobb,  Ch.  J. 

On  April  3,  1889,  the  plaintiff  in  error  filed  his  peti- 
tion in  replevin  against  the  defendant  in  error  in  the  dis- 
trict court  of  Cass  county,  alleging  that  by  reason  of  the 
ownership  of  a  certain  promissory  note  and  chattel  mort- 
gage to  secure  it,  given  by  defendant  on  April  17, 1886,  to- 
ll. J.  Doom,  from  whom  he  purchased  the  note  in  the 
usual  course  of  trade,  before  it  matured,  for  a  valuable 
consideration,  and  without  notice  of  any  equities  between 
the  original  parties  to  it,  he  is  entitled  to  the  possession  of 
the  personal  property  described  in  the  mortgage. 

The  answer  is  a  general  denial. 

The  officer  to  whom  was  delivered  the  order  of  replevin 
encoeeded  in  finding  but  a  small  portion  of  the  mortgaged 
property,  described  and  appraised  as  follows: 

One  bay  horse  colt $100 

One  dark  brown  mare 35 

One  bay  mare 110 

One  roan  cow 27 

One  black  horse  colt 125 

One  mower,  complete !.  LO 

One  sulky  hay  rake 10 

One  16-inch  stirring  plow li 

17 
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One  cultivator $2 

Two  sets  double  harness 5 

Two  calves,  increase 5 

Total $442 

The  case  was  tried  to  a  jury  on  the  24th  day  of  Octo- 
ber, 1889.  The  jury  found  that  the  right  of  property  and 
right  of  possession  thereof  at  the  oommencement  of  this 
Miction  was  in  the  defendant;  that  the  value  of  said  prop- 
erty was  $442,  and  that  defendant  had  sustained  $100  dam- 
ages by  reason  of  the  detention  of  said  property.  Motion 
for  a  new  trial  was  duly  filed,  argued,  and  overruled,  to 
which  plaintiff  duly  excepted.  The  court  entered  the  fol- 
lowing judgment  on  the  verdict:  ''That  the  defendant  re- 
<x>ver  of  and  from  said  plaintiff  the  possession  of  the 
property  repleviued  in  this  action  or  the  value  of  the  same, 
amounting  to  the  sum  of  $442,  and  also  his  damages  for 
the  unlawful  detention  of  said  property  as  heretofore  by 
the  jury  found  due  herein,  together  with  interest  thereon 
at  the  rate  of  seven  per  cent  per  annum,  and  also  his  costs 
in  and  about  this  suit  in  that  behalf  expended,  taxed  to  the 
sum  of  $60.89,  for  which  execution  is  hereby  awarded." 
Plaintiff  duly  excepted  and  now  brings  the  cause  to  this 
<jourt  on  error. 

■ 

1 .  That  the  court  erred  in  giving  of  its  own  motion  in- 
structions 1,  2,  3,  4,  and  6. 

2.  In  refusing  to  give  instructions  1,  5,  and  8,  for  the 
plaintiff. 

3.  In  not  instructing  the  jury  fully  as  to  the  issues  of 
the  case. 

4.  In  overruling  the  motion  for  a  new  trial. 

5.  In  entering  judgment  on  the  verdict  giving  defend- 
ant an  alternative  judgment  for  the  return  of  the  property 
or  its  value,  $442,  and  for  $100  damages  whether  the  prop- 
erty was  returned  or  not. 

6.  The  judgment  is  not  sustained  by  sufiBcient  evidence. 
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The  evidence  on  the  trial  supports  the  allegation  that 
the  defendant  made  his  promissory  note  April  17,  1886, 
for  f  200,  payable  October  1 6,  1 886,  to  the  order  of  R.  J. 
Doom,  with  ten  per  cent  interest  from  maturity,  secured  by 
a  chattel  mortgage  on  the  property  set  forth,  for  the  pay- 
ment of  1200  October  16,  1886;  J17.25  due  October  17, 
1886 ;  $50  due  October  18,  1886.  On  this  note  is  in- 
dorsed  the  payment  of  interest  to  December  16, 1886,  also 
to  December  16,  1887,  and  to  February  16  and  August 
16,  1888;  also  indorsed  ''paid  on  this  note  $68.85/' 

The  evidence  tends  to  prove  that  the  note  for  $200,  be- 
fore it  was  due,  was  transferred  to  the  plaintiff,  who  lefl  it 
in  the  hands  of  Doom  Brothers,  of  Ashland,  the  firm  con- 
sisting of  B.  J.  Doom,  the  payee,  and  W.  G.  Doom,  agents 
of  the  plaintiff,  to  receive  payments  of  interest  thereon ; 
that  the  defendant  was  not  informed  and  did  not  know  that 
the  note  had  been  transferred  by  B.  J.  Doom,  or  that  the 
plaintiff  had  any  interest  in  it;  that  the  several  indorse- 
ments of  interest  paid  on  the  note  were  made  at  the  rate  of 
two  per  cent  per  month  on  the  principal  of  the  note,  in 
each  instance  in  advance ;  that  the  payment  of  $68.86  was 
made  by  the  defendant  February  1,  1888,  and  that  on 
April  21,  1888,  the  defendant  sent  to  Doom  Brothers  by 
due  course  of  mail,  $100  in  a  sight  draft  payable  to  his 
order,  and  indorsed  to  them  to  apply  on  the  note,  and  also 
on  August  15,  1888,  a  second  drafl  to  his  order,  and  in- 
dorsed to  them  to  be  applied  on  the  note,  for  $31.15;  that 
Doom  Brothers  received  the  drafts  and  converted  them  to 
their  own  use  without  applying  the  amounts  to  the  pay- 
ment of  the  note.  These  payments  appear  to  have  been 
sufficient,  and  it  is  testified  by  defendant  that  they  paid  off 
the  note  in  full,  to  say  nothing  of  the  usurious  interest  paid, 
which  would  be  legally  appliable  to  the  principal. 

There  is  evidence  of  further  transactions  between  the 
parties,  introduced  by  the  plaintiff,  which  is  not  deemed 
important  to  le  here  considered. 


^ 
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The  first  error  assigned  is  as  to  the  propriety  and  suffi- 
ciency of  the  following  instructions  to  the  jury : 

1.  The  issues  presented  by  the  evidence  are  simple:  Is 
the  defendant  entitled  to  a  credit  upon  the  note  of  the  two 
payments  of  $100  April  28,  1888,  and  $31.15  August  15, 
1888,  paid  to  Doom  Brothers  with  instructions  to  apply 
the  same  to  the  note. 

2.  If  the  defendant  is  entitled  to  such  credit,  the  plaint- 
iif  cannot  maintain  the  present  action,  because  the  note 
would  be  the  property  of  defendant,  and  the  plaintiff  would 
be  fully  satisfied  by  such  payments. 

3.  If  you  find  that  Doom  Brothers  were  the  agents  of 
the  plaintiff,  and  received  the  payments  by  defendant, 
which  are  admitted  to  have  been  received  by  Doom 
Brothers,  with  instructions  from  defendant  to  apply  the 
same  upon  the  note,  as  a  matter  of  law  defendant  would 
have  the  right  to  have  the  same  credited  on  the  note,  and 
the  agents  would  not  have  the  right  to  apply  the  payments 
otherwise  than  as  directed  by  defendant. 

4.  If  the  plaintiff  intrusted  the  note  to  Doom  Bros,  with 
authority  to  collect  the  same,  and  receive  money  in  pay- 
ment for  it,  and  they  in  pursuance  of  such  authority 
received  the  payments  for  the  purpose  of  applying  it  upon 
the  note,  such  acts  on  the  part  of  plaintiff  and  the  agents 
would  constitute  Doom  Bros,  the  plaintiff's  agents,  and 
they  would  be  bound  to  apply  such  payments  in  satisfac- 
tion of  the  note. 

6.  If  you  find  for  the  defendant,  you  will  find  the  value 
of  the  property  in  controversy,  which  is  admitted  to  be 
$442,  and  will  award  the  defendant  the  amount  of  dam- 
ages which  you  find  from  the  evidence  he  has  sustained  by 
reason  of  the  detention  of  his  property  from  his  passession, 
and  you  are  instructed  that  the  measure  of  his  damages,  if 
you  find  he  has  sustained  any,  will  be  the  value  of  the  use 
of  the  property  taken  and  retained  from  his  possession 
from  the  time  of  the  commencement  of  this  action  to  the 
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present  time^  and  any  depreciation  of  value  to  said  prop- 
erty during  such  time,  if  any  be  shown  by  the  testimony. 

These  instructions  are  believed  to  have  fairly  and  suffi- 
ciently presented  the  law  of  the  case,  acx}ording  to  the  facts 
in  evidence,  and  involved  no  error. 

The  second  error  assigned  of  refusing  to  instruct  the 
jury  as  requested  by  the  plaintiff: 

"  1.  If  you  find  there  is  anything  due  the  plaintiff  on 
the  note  secured  by  chattel  mortgage  your  verdict  should 
be  for  the  plaintiff. 

'*  5.  You  are  instructed  that  where  a  party  claims  dam- 
ages he  is  entitled  to  recover  only  such  as  he  proves  has 
been  inflicted  on  him,  and  not  such  as  he  may  think  he  has 
suffered. 

"  8.  If  you  believe  from  the  evidence  that  the  defendant 
sent  Doom  Bros,  certain  sums  of  money  with  instructions 
to  apply  the  same  on  the  note,  and  that  they  refused  to 
make  such  application,  and  demanded  that  such  sums 
should  be  applied  on  an  open  and  unsecured  account  held 
by  them  against  the  defendant,  who  afterwards  agreed  to 
have  such  sums  applied  on  such  account,  then  the  payments 
would  not  be  made  on  the  note  in  controversy  in  this  suit 
unless  the  plaintiff  should  elect  to  treat  it  as  a  payment 
and  look  to  Doom  Bros,  for  the  same,"  is  overruled,  for  the 
reason  that  neither  of  the  propositions  of  the  plaintiff  in 
error's  request  was  warranted  by  the  evidence  at  the  trial, 
and  all  were,  therefore,  properly  refused  by  the  court. 

As  to  the  value  of  the  property  replevied  there  is  in  the 
record  what  purports  to  have  been  an  agreement  between 
the  parties  "  that  the  appraised  value  of  the  property,  $442, 
should  be  taken  as  the  true  value,  and  that  of  each  item  of 
the  whole  as  true."  It  is  to  be  said  that  this  stipulation 
does  not  bear  any  signatures,  but  appearing  as  a  part  of 
the  record  must  be  accepted  as  such.  There  is,  however, 
evidence  tending  to  prove  that  one  cow  valued  at  $27  and 
two  calves  at  $5  had  been  restored  to  defendant,  and  were 
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in  his  possession  at  the  time  of  the  trial.  We  are  of  the 
opinion  also  that  the  damages  of  flOO^  of  verdict  and 
judgment,  is  not  sustained  by  the  evidence.  These  sums, 
amounting  to  $132,  should  have  been  deducted  from  the 
judgment,  which  is  reversed  unless  the  defendant  shall, 
within  sixty  days  from  the  filing  of  this  opinion,  enter  a 
remittitur  in  this  court  for  said  amount  from  the  date  of 
judgment,  whereupon  the  judgment  will  be  modified  to 
draw  interest  at  the  rate  of  seven  per  cent  from  rendition 
to  satisfaction,  and  thereupon  is 

Affibmed. 


The  other  judges  concur. 


In  rb  Qu^re  of  the  Procedure  of  the  Two 
Houses  of  the  Legislature  in  GJontests  of 
the  Election  of  Executive  Officers. 

[Filed  January  27,  1891.] 

1.  Leg^lature :  Contest  Proceedings:  Joint  Resolution: 
Signature  op  Executive.  The  last  claase  of  section  4,  and 
section  15  of  article  5  of  the  constitution,  and  the  last  claase  of 
section  77  of  chapter  26  of  Compiled  Statutes  construecl,  and 
heldj  that  the  passage  and  adoption  by  the  legislature,  in  the 
manner  provided  by  law,  of  a  concurrent  resolution  fixing  a  day 
for  the  uniting  of  both  houses  to  determine  by  joint  vote  con- 
tested elections  for  officers  of  the  executiTe  departments,  its 
signing  by  the  presiding  officer  of  each  house,  its  presentation  to 
and  approval  by  the  governor,  or  in  case  of  his  return  of  the  same 
with  objections  within  five  days,  Sundays  excepted,  its  recon- 
sideration and  approval  by  three* fidhs  of  the  members  elected 
to  each  house,  are  indispensable  proceedings  to  the  legality  of  a 
joint  meeting  of  the  two  houses  to  determine  contested  elections. 


:  .     Held,  Applicable  to  the  procedure  contesting  the 

election  of  persons  declared  elected  to  the  offices  of  governor 
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and  Heatenant  goTeroor,  who  have  qaalified  and  entered  npoii' 
their  duties,  and  applicable  to  all  other  execative  officers. 

3.  ''A  oasiiB  omissus  in  a  statute  cannot  be  supplied  by  a  court 
of  law,  for  that  would  be  to  make  laws. "  (Butler,  J.,  in  «7b»e«  it. 
8mmrt,lT.  R.,  51.) 

QuJSBE  sabmitted  by  I^islature  as  to  constitutionality 
of  contest  proceedings  under  a  joint  resolution  not  signed 
by  governor  and  lieutenant  governor. 

Laviby  Ricketfs  &  Wilson;  Allen,  Robinson  &  Reed,  smd 
V.  0.  SiiHeklei'y  for  constitutionality  of  such  proceed iugSi. 

/.  C.  Cowin,  and  Charles  L,  Hall,  contra. 

The  following  resolutions  were  presented  to  the  court 
by  a  committee  of  the  joint  session  of  the  two  houses  of 
the  l^islature,  requesting  the  opinion  of  the  court  thereon : 

"Whereas,  There  arc  certain  members  of  this  joint 
convention  in  doubt  as  to  the  constitutionality  of  our  pro- 
cedure, without  the  signature  of  the  de  facto  governor  and- 
lieutenant  governor  of  the  state  to  the  joint  resolution  by 
which  we  are  convened,  and 

"Whereas,  There  is  a  general  desire  among  such  mem- 
bers to  have  the  construction  of  the  honorable  supreme 
court  upon  the  matter,  tlierofore,  be  it 

^'Resolved,  That  the  speaker  of  the  house  appoint  a 
committee  of  three  to  wait  upon  the  honorable  judges  of 
the  supreme  court  and  ask  for  an  immediate  opinion  upon 
the  following  questions,  to-wit : 

"  To  the  honorable  the  supreme  court  of  the  state  of  Ne- 
hraska: 

"Be  it  Resolved,  By  the  senate  and  house  of  representatives 
of  the  state  of  Nebraska,  sitting  at  a  joint  convention  under 
section  4,  article  V  of  the  constitution  of  said  state,  to  try 
certain  contests  for  the  executive  offices  named  in  section 
ly  article  V  of  the  constitution,  as  follows: 
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^'  Whereas,  A  question  has  arisen  as  to  the  constitu- 
tional right  of  this  joint  convention  to  proceed  with  the 
trial  of  certain  contests  for  the  several  executive  offices 
named  in  section  1,  article  V  of  the  constitution  of  Ne- 
i)ra8ka,  without  the  joint  or  concurrent  resolution  therefor 
heing  first  signed  by  the  governor  of  the  state,  therefoi-e 
belt 

*^  Resolved,  That  the  opinion  of  the  supreme  court  of 
the  state  of  Nebraska  be  and  the  same  is  hereby  asked  upon 
the  following  questions : 

"First — Where  a  contest  is  pending  before  this  joint 
^convention,  convened  in  the  manner  and  for  the  purpose 
aforesaid,  for  the  office  of  governor  of  the  state  of  Ne- 
braska, and  the  contestee  therefor  is  the  acting  or  defado 
:governor  of  the  state,  is  it  necessary  to  tKe  constitution- 
ality or  validity  of  the  resolution  therefor  named  in  sec- 
tion 77,  chapter  28  of  the  Compiled  Statutes,  that  such 
resolution  shall  first  be  signed  or  approved  under  section 
15,  article  V,  of  the  constitution  of  this  state  by  said  act- 
ing or  de  facto  governor? 

"Second — If  such  resolution  should  l)e  presented  to  the 
acting  or  de  facto  governor  of  this  state,  he  at  the  time 
•being  a  contestee  for  the  office  of  governor,  which  is  to 
<be  determined  by  this  joint  convention  acting  under  said 
resolution!  and  under  the  constitution  and  the  statutes,  and 
lie  should  withhold  such  resolution  or  veto  the  same,  would 
this  joint  convention,  notwithstanding  that  fact,  by  a  ma- 
jority vote,  have  the  legal  power  to  proceed  and  determine 
«aid  contest  under  such  resolution? 

"Third — Where  the  office  of  lieutenant  governor  is  also 
being  contested  before  this  joint  convention,  as  provided  by 
the  constitution  and  the  statutes  of  the  state,  would  it  be 
necessary  to  the  legality  of  the  proceeding  of  this  joint 
•convention  that  the  resolution  for  a  joint  convention  to  try 
the  contested  election  for  said  office  at  the  same  time  that  the 
contest  for  the  office  of  governor  is  to  be  tried,  should  be 
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presented  to  the  acting  or  defddo  lieutenant  governor  for 
his  signature,  and,  if  the  acting  or  de  facto  lieutenant  gov- 
ernor should  withhold  his  signature  from  said  resolution  or 
veto  the  same,  would  this  joint  convention,  notwithstand- 
ing that  fact,  have  a  right  to  proceed  to  try  said  contests? 

"  Fourth — Where  all  of  the  executive  officers  named  in 
section  1,  article  V  of  the  constitution,  are  being  contested, 
and  the  senate  and  house  of  representatives  have  duly  passed 
a  concurrent  or  joint  resolution  fixing  the  time  and  place  for 
the  trial  of  said  contests,  as  provided  by  the  constitution  and 
the  statutes,  is  it  necessary  to  the  validity  of  such  resolu- 
tion or  the  proceedings  in  such  contests  that  such  resolution 
be  pr^ented  to  either  the  acting  or  defado  governor,  or 
de  facto  lieutenant  governor,  each  of  whose  ofl&ces  are  being 
contested,  and  are  mentioned  and  are  embraced  in  said 
resolution?  We  respectfully  ask  an  early  answer  to  these 
questions. 

"Whereas,  This  joint  convention  is  meeting  by  virtue 
of  separate  motions  fixing  the  time  thereof,  passed  by  the 
senate  and  house  of  representatives,  as  well  as  by  virtue  of 
a  concurrent  resolution ;  and 

"Whereas.  Other  questions  may  arise  thereunder  in 
the  minds  of  many  members  which  may  require  the  opinion 
of  the  honorable  supreme  court;  therefore,  be  it 

^^ Resolved^  By  this  joint  convention  that  copies  of  said 
motions  and  this  resolution  be  transmitted  to  said  court, 
and,  under  said  motions  the  court  be  requested  to  answer 
the  following  question,  to-wit : 

"Has  this  joint  convention  the  right  to  sit  and  determine 
the  various  contests  for  executive  state  offices  under  said 
motions,  regardless  of  any  provisions  of  a  joint  or  concur- 
rent resolution? 

"Attest:  C.  H.  Pirtle, 

^'Secretary  of  the  Senate. 

"Whereas,  The  house  of  representatives  has  been  offi- 
cially notified  that  a  contest  for  each  of  the  several  executive 
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offices  of  the  state  of  Nebraska  for  the  term  commeuciDg 
on  the  first  Thursday  after  the  first  Tuesday  of  January, 
1891,  is  now  pending,  wherein  John  H.  Powers  is  con- 
testant and  James  E.  Boyd  is  conte^tee  for  the  office  of 
governor  of  the  state  of  Nebraska;  W.  H.  Dech  is  con- 
testant and  T.  J.  Majors  is  contestee  for  the  office  of  lieu- 
tenant governor  of  the  state  of  Nebraska ;  C.  N.  Mayberry 
is  contestant  and  John  C.  Allen  is  contestee  for  the  office 
of  secretary  of  state  of  the  state  of  Nebraska ;  John  Batie 
is  contestant  and  T.  H.  Benton  is  contestee  for  the  office  of 
auditor  of  public  accounts  of  the  state  of  Nebraska;  J.  V. 
Wolfe  is  contestant  and  J.  E.  Hill  is  contestee  for  the 
office  of  treasurer  of  the  state  of  Nebraska;  J.  W.  Edgerton 
is  contestant  and  Greorge  H.  Hastings  is  contestee  for  the 
office  of  attorney  general  of  the  state  of  Nebraska ;  W.  F. 
Wright  is  contestant  and  A.  R.  Humphrey  is  contestee  for 
the  office  ot  commissioner  of  public  lands  and  buildings  of 
thesUite  of  Nebraska;  and  A.  d'AUemand  is  contestant  and 
A.  K.  Goudy  is  contestee  for  the  office  of  superintendent 
of  public  instruction  of  the  state  of  Nebraska;  and  that  a 
large  amount  of  testimony  has  been  taken  in  said  several 
contests  which  is  awaiting  the  consideration  of  the  senate 
and  house  of  representatives  in  joint  convention ;  therefore, 
be  it 

"  Resolvedf  That  Tuesday,  the  20th  day  of  January, 
1891,  at  the  hour  of  10  o'clock  A.  M.  is  hereby  fixed  for  a 
meeting  of  the  senate  and  house  of  representatives  in  joint 
convention  to  hear  and  determine  said  several  contests,  with 
power  to  do  everything  in  the  premises  necessary  to  the 
full  and  final  determination  thereof,  and  that  the  senate  be 
asked  to  concur  in  this  resolution. 

^'  S.  M.  Elder,  Speakef\ 
"  Attest :   Eric  Johnson, 

''Chief  Clerk 

"In  senate,  January  19,  1891,  read  the  third  time  on 
separate  days  and  passed.       C.  H.  Pirtle,  Secretary" 
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The  following  opinion,  delivered  extemporaneously  from 
the  bench  by  the  chief  justice,  was  reported,  and,  upon  re- 
vision, became  the  opinion  of  the  court : 

Cobb,  Ch.  J. 

Upon  the  adjournment  of  this  court  last  night,  I  was  of 
the  impression,  and  I  believe  so  intimated,  that  we  would 
immediately  commence  and  write  out  an  opinion  in  the 
r^alar  way  upon  the  propositions  submitted.  I  did  not 
expect  then  to  deliver  our  decision  in  the  manner  in  which 
it  is  now  proposed  to  do  it ;  but  there  are  reasons  deemed 
imperative  why  we  should  announce  extemporaneously  the 
decision  we  have  come  to  now,  and  perhaps  take  a  longer 
time  in  the  preparation  of  the  final  opinion  than  we  feel 
at  liberty  to  withhold  our  decision  from  the  parties  inter- 
ested, especially  the  members  of  the  legislature. 

I  may  say  that  we  find  it  a  larger  question  than  we,  or 
perhaps  the  public  supposed  it  to  be.  While  this  matter 
has  been  agitating  the  public  of  the  state  and  attracting  a 
great  deal  of  attention  for  a  month  or  six  weeks,  since 
shortly  after  the  election,  busy  people  have  not  had  the  op- 
portunity of  giving  it  any  of  that  technical  and  special 
examination  which  law  questions  of  importance  demand, 
and  especially  one  of  this  magnitude. 

It  will  be  conceded,  I  think  universally,  that  the  right  of 
contest  of  an  election  otherwise  than  by  legal  proceedings  in 
the  proper  court,  is  a  creature  of  the  constitution  and  statu- 
tory laws.  It  has  been  considered  necessary  to  provide  for 
contests  by  written  law  at  least  since  the  early  settlement  of 
Nebraska.  While  yet  in  a  territorial  form  of  government, 
and  before  the  passing  into  statehood  was  anticipated  as  a 
matter  of  the  near  future,  the  legislature  of  the  territory 
provided  for  this  contingency,  and  pursuant  tliereto,  the 
statute,  a  part  of  which  is  to  be  found  on  page  144  of  the 
old  revised  statutes  of  the  territory,  was  enacted. 
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Section  29  provides :  "  Whenever  any  elector  of  this 
territory  chooses  to  contest  the  validity  of  an  election,  or 
the  right  of  any  person  proclaimed  duly  elected  to  the 
ofiBce  of  territorial  auditor,  territorial  treasurer,  or  terri- 
torial librarian,  he  should  proceed  in  like  manner'^  [the  pre- 
vious sections  having  provided  for  contests]  '^  in  giving 
notice  and  taking  testimony  as  is  provided  in  case  of  con- 
test relative  to  members  of  legislative  assembly,  and  said 
testimony,  when  taken,  shall  be  certified  by  the  persons  be- 
fore whom  the  same  is  taken,  with  a  copy  of  the  notice,  to 
the  secretary  of  the  territory,  who,  with  the  governor  and 
United  States  attorney  of  the  territory,  shall  open  and  ex- 
amine the  same,  and  their  decision  upon  the  matter  shall 
be  final/' 

That  was  the  law  when  we  passed  from  the  territorial  to 
the  state  form  of  government.  Under  the  first  constitution 
and  on  February  27, 1873,  the  legislature  enacted  a  statute 
upon  the  subject  of  elections ;  section  25  of  this  act  provides 
the  method  of  contesting  the  election  of  executive  officers. 
That  section  provides :  "  Whenever  any  elector  of  this 
state  chooses  to  contest  the  validity  of  an  election,  or  the 
right  of  any  person  proclaimed  duly  elected  to  the  office 
of  governor,  secretary  of  state,  state  auditor,  state  treas- 
urer, or  other  state  officer,  lie  shall  proceed  in  like  manner 
in  giving  notice  and  taking  testimony  as  is  provided  incase 
of  a  contest  relative  to  members  of  the  legislative  assem- 
bly, and  said  testimony,  wiien  taken,  shall  be  certified  by 
the  person  or  persons  before  whom  the  same  is  taken,  with 
a  copy  of  the  notice,  to  the  president  of  the  senate,  who, 
in  open  session  of  the  senate,  shall  o[)en  the  same,  and, 
after  due  deliberation  of  the  same  by  the  senate,  they  shall 
decide  which  has  a  right  to  the  office,  and  their  decision 
shall  be  final.'^ 

This  statute  remained  the  law  at  the  time  of  the  adoplio:! 
of  the  new  constitution,  that  under  which  we  are  now  liv- 
ing.    In  1877,  the  first  legislature,  after  the  adoption  of 
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the  new  constitution,  passed  an  act  entitled  "An  act  to  pro- 
vide for  the  canvass  of  election  returns  in  certain  cases,  and 
to  repeal  sections  19  and  25  of  the  act  of  1873."  Section 
3  of  this  act  provided :  "  Whenever  any  elector  of  this  state 
chooses  to  contest  the  validity  of  an  election,  or  the  right 
of  any  person  to  be  proclaimed  duly  elected  to  any  of  the 
executive  offices  of  the  state,  he  shall  proceed  in  like  man- 
Der  in  giving  notice  and  taking  testimony  as  in  cases  of  a 
contest  relative  to  mem  here  of  the  legislature,  provided  for 
iu  section  22  of  an  act  to  provide  a  general  election  law, 
passed  and  took  eflFect  February  27,  1873,  and  said  testi- 
mony, when  taken,  shall  be  certified  by  the  person  or  per- 
sons before  whom  the  same  is  taken,  with  a  copy  of  the 
notice  to  the  speaker  of  the  house  of  representatives,  in  the 
care  of  the  secretary  of  state;  and  the  said  speaker  shall 
open  and  publish  the  testimony  at  the  same  time  and  in 
like  manner  as  he  is  in  this  act  directed  to  open  and  pub- 
lish the  returns  of  said  executive  officers;  the  members  of 
the  legislature  shall  then  by  joint  vote  determine  who  of 
the  persons  voted  for  is  elected  to  the  office  thus  contested, 
and  such  decision  shall  be  final." 

This  act  remained  the  law  until  the  passage  of  the  act  of 
1 879,  entitled  *^An  act  to  provide  a  general  election  law, 
the  procedure  relative  to  contested  elections,  and  the  filling 
of  vacancies  in  office,"  which  was  approved  March  1, 1879. 
This  is  the  act  under  which  the  proceedings  arise  which 
have  given  occasion  for  this  inquiry  and  this  examination 
by  the  court.  The  most  of  these  provisions  are  very  famil- 
iar to  the  gentlemen  whom  I  am  now  addressing  in  partic- 
ular, and  it  will  not  be  absolutely  necessary  to  particularize 
them. 

But  special  attention  is  called  to  section  4  of  article  5  of 
the  constitution  of  the  state,  under  which  that  act  was 
passed,  and  by  the  light  of  which  it  must  be  considered. 
Section  4  of  article  5» reads :  "  The  returns  of  every  election 
for  the  officers  of  the  executive  department  shall  be  sealed 
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up  and  transmitted  by  the  returning  offioers  to  the  secre- 
tary of  state,  directed  to  the  speaker  of  the  house  of  repre- 
sentativeSj  who  shall^  immediately  after  the  organization  of 
the  house,  and  before  proceeding  to  other  business,  open 
and  publish  the  same  in  the  presence  of  a  majority  of  each 
house  of  the  legislature,  who  shall  for  that  purpose  assem- 
ble in  the  hall  of  the  house  of  representatives.  The  per- 
son having  the  highest  number  of  votes  for  either  of  said 
offices  shall  be  declared  duly  elected,  but  if  two  or  more 
have  an  equal  and  the  highest  number  of  votes,  the  legis- 
lature shall,  by  joint  vote,  choose  one  of  such  persons  for 
laid  office.  Contested  elections  for  all  of  said  offices  shall 
be  determined  by  both  houses  of  the  legislature,  by  joint 
vote,  in  such  manner  as  may  be  prescribed  by  law." 

In  pursuance  of  that  clause  of  the  constitution,  the  act  of 
the  legislature  which  we  are  about  to  consider  was  passed. 
It  seems  to  have  been  the  second,  and  it  must  be  presumed, 
the  better  judgment  of  the  people  as  represented  in  the 
legislature  of  the  state ;  and  I  may  say  here  that  this  elec- 
tion law  is  one  of  the  acts — one  of  the  chapters  of  the  stat- 
ute by  which  we  are  now  governed — ^that  was  arranged  by 
the  commission  that  was  appointed  for  the  purpose  of  cod- 
ifying the  laws  by  virtue  of  the  act  of  the  legislature  of 
1877.  Two  of  these  commissioners,  to-wit,  Mr.  Calhoun 
and  General  Conner,  were  members  of  the  convention 
which  drafted  the  constitution,  which,  upon  being  submit- 
ted, was  ratified  by  the  people  of  the  state;  the  other 
member,  as  most  of  you  know,  was  Mr.  Ames  of  this  city, 
all  of  them  lawyers  of  well  known  ability. 

So  far  as  I  know,  or  am  able  to  ascertain,  the  work  of 
that  commission,  especially  that  which  we  are  now  consid- 
ering, was  original.  I  do  not  find  that  it  was  '^borrowed," 
as  the  term  is  used,  from  any  other  state ;  possibly  it  was, 
but  my  advice  is  that  it  was  original  with  the  compilers. 
Of  course,  we  must  believe  tliat,  i^pon  its  being  reported 
to  the  governor  and  by  him  to  the  legislature,  as  the  work 
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of  that  oommissioD,  it  was  duly  considered  and  weighed 
by  the  representatives  of  the  people,  and  thus  became  in  a 
double  sense  the  nature  and  deliberate  enactment  of  the 
people  as  represented  in  the  general  assembly,  the  legisla- 
ture of  the  state. 

Before  we  examine  this  statute,  however,  I  will  state 
that  in  making  up  our  opinion  special  weight  and  consid- 
eration must  be  given  to  the  constitutional  provision  re- 
quiring that  this  function  of  contest  should  be  decided  by 
the  two  houses  of  the  legislature  in  the  manner  provided 
by  law ;  and  while  I  concede  that  that  proposition  is  liable 
to  branch  out  into  a  great  many  considerations,  and  leads 
to  an  almost  ezhaustless  field  of  investigation,  or  may,  yet, 
it  is  perhaps  not  necessary  that  we  should  follow  it  into  all 
to  which  it  may  invite  us. 

In  the  course  of  the  argument  yesterday,  it  was  sug- 
gested by  one  of  the  attorneys  that  the  procedure  of  the 
legislature  was  generally — and  the  argument  was  that  it 
might  be  in  all  cases — regulated  by  the  joint  rules  of  the 
two  houses,  or  by  the  rule  of  that  house  whose  procedure 
might  be  under  consideration.  Now,  in  one  sense  that 
suggestion  is  undoubtedly  true.  It  is,  or  was  once,  the 
universal  rule  that  the  laws  which  are  to  govern  the  pro- 
cedure of  the  legislative  bodies  and  were  not  the  general 
'  standing  laws  governing  all  the  people,  were  to  be  enacted, 
so  to  speak,  in  the  shape  of  rules  which  they  should  form- 
ulate and  prescribe  for  themselves.  Under  that  idea  it 
was  that  the  legislature  in  all  the  older  states,  and  some  of 
the'newer  ones,  were  almost  unlimited  in  their  field  of  leg- 
islation. But  about  forty  years  ago  the  idea  b^an  to  pre- 
vail that  the  practice  of  legislative  bodies  should  be  con- 
trolled by  law  in  many  of  the  most  important  things 
which  they  were  called  upon  to  do.  Before  that  time  all 
chartered  privileges  were  given  out  by  the  l^islature  with 
scarcely  any  restriction  upon  its  actions,  and  at  this  time, 
in  the  state  of  Ohio,  where,  I  believe,  this  reform  started, 
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it  was  believed  that  there  was  too  much  favoritism.  Gen- 
tlemen wrote  out  charters  for  incorporations  and  brought 
them  up  there,  appointing  themselves  as  directors  and  of- 
ficers of  the  corporations^  and  by  manipulation  before  the 
legislature  were  speedily  invested  with  corporate  powera. 
And  it  also  transpired  that  gentlemen  met  at  the  capitol 
from  various  sections  of  the  state,  one  having  a  favorite 
measure  for  the  north,  another  for  the  east,  another  for  the 
west,  and  another  for  the  south,  neither  one  of  which 
standing  alone  could  command  a  majority  of  the  legisla- 
ture, but  by  a  combination  of  those  interests  they  could 
put  them  all  through  in  a  body.  Hence  it  was  that  it  was 
deemed  expedient  in  the  amended  constitution  of  that  state, 
to  be  followed  by  other  states  which  have  adopted  consti- 
tutions since  then,  that  the  power  of  the  legislature  to  graut 
charters  for  special  incorporations  was  reserved,  and  a  pro- 
vision adopted  by  virtue  of  which  general  incorporation 
laws  were  passed  placing  all  men  on  an  equal  footing  and 
starting  everybody  out  in  the  race  for  special  privil^es. 
Whether  wisely  or  not  it  is  not  for  me  to  say,  although  I 
confess  I  have  a  firm  opinion  on  that  subject. 

But  it  was  in  a  line  with  that  thought,  with  that  senti- 
menty  which  became  almost  universal  in  this  country,  that 
all  of  those  constitutional  provisions  which  provide  that 
the  title  to  bills  which  before  that  time  had  been  considered 
a  mere  matter  of  form,  and  up  to  100  years  jigo  were  not 
attached  to  bills  when  they  passed  the  legislative  bodies, 
but  were  attached  to  them  by  the  clerks  as  a  kind  of  label, 
I  say  it  was  in  obedience  to  this  sentiment  that  it  was  pro- 
vided in  later  constitutions  that  no  act  should  contain  more 
than  one  subject,  and  that  should  be  clearly  expressed  in 
its  title;  and  the  constitutions  in  many  other  respects  pi*u- 
vided  especially  the  manner  in  which  the  legislative  func- 
tions should  be  exercised  and  performed  by  the  legislature; 
and  in  this,  took  away  largely  from  these  bodies  the  power 
to  regulate  their  form  of  procedure,  merely  by  their  own 
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roles,  which  need  not  go  through  any  of  the  forms  of  leg- 
islation. It  was  in  obedience  to  this  change  of  sentiment 
that  our  constitution  finally  provided  that  all  bills  and 
joint  resolutions  should  be  read  on  three  separate  days  in 
each  house  respectively,  and  also  provided  that  all  bills 
should  pass  by  a  majority — not  of  a  quorum — which  had 
once  been  the  universal  rule,  but  by  a  majority  of  all  the 
members  elected  to  each  house,  and  that  the  votes  should 
be  taken  by  ayes  and  noes,  and  entered  upon  the  journal. 

With  these  remarks,  I  come  to  the  section  which  was  en- 
acted in  the  manner  proposed  by  the  commission— enacted 
by  the  legislature  and  formally  adopted  as  the  law  twelve 
years  ago — section  77.  Bear  in  mind  that  this  act  was 
passed  in  strict  conformity  to  the  constitutional  provision 
which  I  have  read:  '^ Contested  elections  for  all  of  said 
offices  shall  be  determined  by  both  houses  of  the  legislature 
by  joint  vote  in  such  manner  as  may  be  prescribed  by  law." 
"Upon  the  reception  by  such  presiding  officer  of  papers 
relating  to  contested  elections,  they  shall  immediately  give 
notice  to  their  respective  houses  that  such  papers  are  in  their 
possession.  Where  the  papers  relate  to  the  contest  of  any 
executive  state  officer,  the  house  of  representatives  shall 
notify  the  senate,  and  a  day  shall  be  fixed  by  both 
houses  by  concurrent  resolution,  for  the  uniting  of  the 
two  houses  to  decide  upon  the  same,  in  which  decision  the 
yeas  and  nays  shall  be  taken  and  entered  upon  the  jour- 
nal." 

Now  that  section  is  the  law  of  the  land.  Its  constitu- 
tionality has  not  been  attacked  in  this  court,  and  until  it 
is,  it  has  all  the  binding  force  of  a  constitutional  provision. 
If  it  is  attacked,  while  it  is  impossible  for  the  court  to  tell 
what  line  of  thought  may  be  presented,  or  what  authori- 
ties might  be  shown  applicable  to  the  subject,  it  is  almost 
impossible  to  conceive  without  such  suggestion  or  argu- 
ment, that  it  could  be  held  to  be  otherwise  than  in  strict 
conformity  to  the  requirements  of  the  constitution  which 
18 
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I  liave  read.  To  make  an  application  of  what  I  have  said 
and  read  to  the  question  which  is  before  us^  it  is  necessary 
to  refer  to  section  11  of  article  3  of  the  constitution,  which 
reads :  '^  Every  bill  and  concurrent  resolution  shall  be  read 
at  large  on  three  different  days  in  each  house,  and  the  bill 
and  all  amendments  thereto  shall  be  printed  before  the  vote 
is  taken  upon  its  final  passage.  No  bill  shall  contain/'  etc. 
^^  The  presiding  ofScer  of  each  house  shall  sign,  in  the 
presence  of  the  house  over  which  he  presides,  while  the 
same  is  in  session  and  capable  of  transacting  business,  all 
bills  and  concurremt  resolutions  passed  by  the  legisla- 
ture.'' 

Now,  unless  we  are  astray  fundamentally  in  our  view 
of  this  constitution  and  law,  it  was  essential  to  the  validity 
-of  a  concurrent  resolution  for  any  purpose  whatever,  that 
it  should  have  been  signed  by  the  presiding  officer  of  the 
senate,  as  well  as  of  the  house. 

It  is  su^ested,  and  is  a  matter  of  history,  that  the  pre- 
siding officer  of  the  senate  is  one  of  the  men  whose  elec- 
tion is  contested.  It  is  barely  possible  that  the  learned 
men  who  drafted  this  statute,  and  the  learned  legislative 
representatives  of  the  people  who  enacted  it  into  a  law, 
failed  to  take  into  consideration  the  possibility — perhaps  I 
might  say  the  probability — that  some  time  or  other  in  the  fii- 
ture  history  of  the  state  the  lieutenant  governor's  right  to  the 
office  would  be  attacked  by  contest  proceedings.  Granted 
that  they  did  fail  to  take  that  into  consideration  at  all,  then 
where  are  we  left?  What  is  the  position?  If  it  was  clear 
that  they  did  not  take  that  into  consideration  in  the 
passage  of  the  law,  then  in  the  wide  field  of  construction 
that  is  left  to  the  courts,  especially  those  of  last  resort,  the 
wide  field  of  discretion  to  construe  the  laws  so  as  to  carry 
out  the  true  intent  and  meaning  of  the  law-makers,  would 
we  be  given  the  power  to  so  construe  their  language  as  to 
carry  out  what  we  believe  to  have  been  their  true  intent 
and  meaning? 
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I  need  scarcely  say  to  the  able  lawyers  that  I  am  now 
addressing  that  no  such  power  exists  in  the  courts  in  cases 
of  casus  omissibs.  If  it  is  true  that  this  contingency  abso- 
lutely escaped  the  attention  of  the  law  maker^  then  it  is  a 
case  unprovided  for^  it  is  a  costas  omissus  which  cannot  be 
supplied  by  judicial  construction.  I  believe  that  is  the  doc- 
trine of  the  law  books.  So  that  even  looking  at  this  case 
in  the  light  that  if  we  construed  the  law  in  a  certain  way, 
there  would  be  a  failure  of  the  administration  of  the  law, 
and  hence  considering  every  doubtful  provision  so  as  to 
make  the  law  consistent  with  itself  in  all  its  parts,  if  that 
were  necessary  in  this  case,  it  would  be  impossible  for  any 
court  to  supply  a  casus  omissus  by  giving  force  and  effect 
to  the  language  of  the  statutes  when  applied  to  a  subject 
about  which  nothing  whatever  is  said,  and  which,  to  all  ap- 
pearances, was  not  in  the  minds  of  the  legislature  at  the 
time  of  the  enactment  of  the  law.  (See  sections  19  and  20, 
Endlich  on  the  Interpretation  of  Statutes;  Potter's  D war- 
ns, pp.  199  to  208.) 

But  I  do  not  think  that  we  are  driven  to  that  considera- 
tion. The  mere  function  of  signing  a  bill,  the  mere  certifi- 
cate on  the  part  of  the  presiding  officer  of  the  senate  that 
such  a  bill  has  passed  the  house  over  which  he  presides  by 
a  vote  taken  by  ayes  and  noes,  which  is*  all  this  signature 
amounts  to  in  this  case,  is  not,  in  our  opinion,  such  au  act 
that  the  presiding  officer  would  be  excused  from  perform- 
ing by  the  fact  that  his  personal  interests  are  involved  in 
the  matter. 

I  will  grant  that  there  is  some  distinction  between  the 
case  at  bar — the  case  of  the  lieutenant  governor  and  the 
resolution  now  under  consideration — And  that  of  a  presid- 
ing official  called  upon  to  certify  to  a  financial  measure,  or 
a  corporation  measure  in  which  indirectly  he  has  an  inter- 
est; I  will  agree  there  is  some  distinction  to  be  taken 
there,  but  in  general  it  amounts  to  about  the  same  as  though 
the  gentleman  chosen  to  preside  over  the  senate,  who  is 
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generally  a  man  of  property,  and  all  sorts  of  interests,  is 
being  called  upon  to  certify  to  the  passage  of  a  bill  chang- 
ing the  rate  of  interest,  increasing  or  diminishing  corpo- 
rate power,  or  almost  any  other  of  the  material  interests  in 
which  an  individual  may  have  an  indirect  and  important 
interest.  It  is  the  officer  who  discharges  his  duties;  be 
discharges  them  by  virtue  of  the  trust  reposed  in  him  by 
the  people  as  an  officer. 

It  is  true  that  his  right  to  act  in  that  official  position  is  at- 
tacked, but  it  is  a  well  known  principle  of  law,  recognized 
by  the  bar  and  the  people  that  even  a  de  facto  officer's  acts, 
when  performed,  have  all  the  legal  weight  and  authority  of 
those  of  the  regularly  elected  and  installed  officer.  So  that 
it  is  our  opinion  that  there  is  nothing  in  the  constitution 
or  the  laws,  or  in  the  feature  of  the  case  itself,  which  made 
it  necessary  for  the  lieutenant  governor  to  step  down  from 
his  office  and  fail  to  act  upon  this  resolution.  Not  that  I 
insinuate  that  he  did  do  that  at  all;  I  am  uninformed  offi- 
cially as  to  that  matter,  but  if  such  had  been  the  case,  if  it 
was  his  duty  so  to  do,  if  it  was  his  duty  to  refrain  from 
acting  in  the  office  to  which  he  has  been  declared  elected, 
and  the  duties  of  which  he  has  entered  upon  and  dis- 
charged, in  this  instance  even  then  there  was  an  alterna- 
tive officer  provided  by  the  statute,  to-wit,  the .  president 
pro  tern,  of  the  senate,  who,  as  I  am  at  present  advised  at 
least,  could,  in  the  absence  of  the  lieutenant  governor,  have 
performed  his  functions  in  all  respects. 

Therefore  we  are  of  the  opinion  that  the  resolution  itself 
cannot  be  taken  as  evidence  of  any  fact  without  the  signa- 
ture of  some  one  at  least  purporting  to  be  the  presiding 
officer  of  the  senate. 

And  it  is  worthy  of  consideration  that  it  is  due  to  the  peo- 
ple of  this  state;  it  is  due  to  the  dignity  of  the  proceeding 
which  is  now  going  on  and  which  has  attracted  great  atten- 
tion, that  a  record  should  be  made  of  these  important  pro- 
ceedings.    A  record  should  be  made  which  will  be  looked 
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back  to  as  an  authority  perhaps.  Whatever  the  result  of 
these  proceedings  may  be,  it  will  be  looked  back  upon  as 
an  authority  while  this  state  shall  stand  as  one  of  the  in- 
dependent states  of  this  republic.  I  need  hardly  more 
than  suggest  that  a  record  should  be  made  which  may  be 
looked  back  upon  with  some  degree  of  pride  and  satisfaction 
by  those  who  are  to  come  after  us.  This  certainly  cannot 
be  done  unless  the  forms  of  law  are,  to  an  appreciable  extent 
at  least,  complied  with.  I  have  looked  upon  this  branch  of 
the  case  as  of  perhaps  more  difficulty,  if  not  of  more  impor- 
tance than  that  which  is  to  be  considered  hereafter,  to-wit : 
the  necessity  of  presenting  this  joint  resolution  to  the  gov- 
ernor for  his  signature,  for  the  reason  that  the  signature 
of  the  presiding  officer  of  the  senate  to  the  joint  resolution 
is  something  which  cannot  be  substituted  by  any  vote, 
even  a  unanimous  one  of  the  two  houses  of  the  legislature. 
So  that  the  resolution  is  either  good  or  bad  without  the 
signature  of  the  presiding  officer  of  the  senate,  and  finally 
and  absolutely  so.  We  have  come  to  the  opinion  that  it 
is  bad  without  the  signature,  at  least  until  it  obtains  the 
signature  of  the  executive.  {CottrM  v.  State,  9  Neb.,  125.) 
Section  15  of  article  5  provides:  "Every  bill  passed  by 
the  legislature,  before  it  becomes  a  law,  and  every  order, 
resolution,  or  vote  to  which  the  concurrence  of  both  houses 
may  be  necessary  (except  on  questions  of  adjournment) 
shall  be  presented  to  the  governor.  If  he  approve  he 
shall  sign  it,  and  thereupon  it  shall  become  a  law;  but  if  he 
do  not  approve,  he  shall  return  it  with  his  objections  to 
the  house  in  which  it  shall  have  originated,  which  house 
shall  enter  the  objections  at  large  upon  its  journal  and  pro- 
ceed to  reconsider  the  bill.  If  then  three-fifths  of  the 
members  elected  agree  to  pass  the  same,  it  shall  be  sent, 
together  with  the  objections,  to  the  other  house,  by  which  it 
shall  likewise  be  reconsidered,  and  if  approved  by  three- 
fifths  of  the  members  elected  to  that  house,  it  shall  become 
a  law,  notwithstanding  the  objections  of  the  governor," 
etc. 
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Now,  I  will  be  pardoned  for  saying  tliat  upon  the  scant 
consideration  which  I  had  an  opportunity  of  giving  this 
subject  up  to  the  time  this  resolution  of  inquiry  was  pre- 
sented here,  I  was  inclined  to  think,  and  I  believe  I  niny 
say  the  same  of  my  associates  from  what  transpired  in  con- 
sultation between  us  upon  that  matter,  that  they  were  of  the 
opinion  that  upon  investigation,  which  we  were  sensible 
we  had  not  given  the  subject  sufficiently,  but  that  upon 
full  investigation  it  would  appear  that  this  kind  of  a  joint 
resolution,  such  a  paper  as  that  which  we  are  now  con- 
sidering, need  not  necessarily  be  presented  to  the  governor 
at  all  in  any  case,  and  more  especially  that  it  need  not  be  in 
a  case  where  the  direct  object  of  the  resolution  was  to  ques- 
tion the  legality  of  the  election  of  the  individual  filling  the 
executive  chair.  But  I  will  say  that  upon  such  investiga- 
tion as  we  have  been  able  to  give  this  question  since  this 
matter  was  brought  before  us,  we  have  come  to  the  conclu- 
sion that  there  is  but  one  answer  to  this  proposition,  that 
is  applicable  to  this  resolution  for  the  purpose  intended, 
notwithstanding  the  peculiar  position  in  which  the  occu- 
pant of  the  executive  chair  is  placed :  That  it  is  necessary 
that  the  joint  resolution  should  be  presented  to  him;  that 
it  should  take  the  course  of  all  other  matters  of  l^islation 
which  the  constitution  requires  shall  have  either  the  execu- 
tive approval,  or  the  additional  vote  which  the  constitution 
requires.  And  it  is  to  this  thought  more  particularly  that 
our  minds  have  run :  whether  we  are  at  liberty  to  put  a 
construction  other  than  those  pointed  out  by  the  commen- 
tators upon  the  whole  statute,  and  allow  the  object  sought 
to  be  accomplished  to  override  the  words  of  the  law.  I 
will  not  say  what  the  result  would  be,  but  it  is  barely 
possible  that  if  the  executive  had  a  final  veto,  it  would 
be  almost  incuml)ent  upon  the  court  construing  this  law 
to  do  violence  to  the  rules  of  construction  in  order  to  reach 
a  conclusion  other  than  that  to  which  we  have  come.  But 
fortunately  the  governor  has  not  a  final  veto. 
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It  is  probable,  it  is  almost  obviously  the  primary  mean- 
ing of  the  provision  that  "contested  elections  for  all  of 
said  offices  shall  be  determined  by  both  houses  of  the  legis- 
lature by  joint  vote,"  that  that  joint  vote  means  a  coustitu* 
tional  majority  vote.  And  such  is  the  language  applicable 
to  the  passage  of  every  bill  through  the  two  houses,  and 
it  is  supplemented  only  by  this  other  provision  which  may 
and  does  arise  in  extraordinary  cases,  that  it  may  meet  the 
objection  of  the  executive  upon  being  presented  to  him^ 
and  hence  be  thrown  back  upon  an  additional  vote  and  re* 
quired  to  pass  by  a  three-fifths  majority. 

I  think  that  that  consideration  takes  away  from  the  court 
called  upon  to  construe  the  whole  law  applicable  to  this- 
question,  the  argument  that  they  must  construe  the  law  so- 
that  in  any  event  it  will  not  fail  of  the  purpose  for  which 
the  provisions  taken  together  were  enacted. 

Section  15  is  copied  almost  literally  from  the  similar 
clause  in  the  constitution  of  the  United  States,  with  this- 
exception :  That  in  that  constitution  it  is  divided  into  two 
parts,  the  first  applying  only  to  bills  and  matters  of  primal^ 
so  to  speak,  legislation,  while  the  second  clause  makes  it 
also  applicable  to,  using  the  exact  language  of  this  clause,, 
"order,  resolution  or  vote."  By  some  means  I  had  got 
the  impression  that  there  was  a  distinction  in  the  constitu- 
tion of  the  United  States  aud  the  practice  of  congress  be- 
tween joint  resolutions  and  concurrent  resolutions,  and 
uix)n  that  idea — and  I  think  some  time  in  conversation  I 
have  expressed  it — I  have  been  of  the  opinion  that  follow- 
ing out  that  supposed  distinction  might  lead  to  the  method 
of  construing  the  law  of  the  question  which  is  now  before- 
us  to  the  reverse  of  the  opinion  at  which  we  have  arrived^ 

But  upon  a  careful  consideration  of  the  authorities,  and 
the  clauses  of  the  constitution  which  are  applicable,  I  ant 
unable  to  see  that  there  is  any  distinction  whatever  be- 
tween a  joint  resolution  and  a  concurrent  resolution,  in 
reference  to  the  necessity  of  its  being  presented  to  the  gov- 
ernor. 
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While,  as  I  have  already  stated,  this  state  and  its  prede- 
cessor, the  late  territory  of  Nebraska,  from  an  early  day  in 
the  history  of  the  latter,  have  had  upon  the  statute  laws,  • 
and  in  the  case  of  the  former,  constitutional  provisions,  pro- 
viding a  tribunal  and  a  special  mode  of  procedure  for  try 
ing  contests  of  the  election  of  executive   state    officers. 
Some  of  our  sister  states  have  corresponding  constitutional 
provisions  and  statutory  enactments.     But  many  of  them 
have  not,  and  there  was  a  day  not  far  distant  in  the  past 
when  none  of  them  had.     At  that  time  the  law  courts  of 
the  several  states  were  the  only  tribunals,  and  the  writs  and 
proceed ure  of  the  common   law  the  only  method  of  trying 
such  contests. 

The  appropriate  action  for  such  purpose  was  informa- 
tion in  the  nature  of  quo  wan^arUo.  It  is  of  the  nature  of 
this  proceeding  that  it  can  only  be  commenced,  and  the  in- 
formation therefor  filed,  by  leave  of  the  court.  The  writ 
of  quo  warranto  was  never  anywhere  a  writ  of  right,  but 
courts  would  not  arbitrarily  refuse  to  file  the  information, 
but  would  exercise  a  sound  discretion  according  to  law. 
(See  People,  ex  rel.y  v.  Waite,  70  111.,  25,  and  authorities 
there  cited;  PeopU  v,  Tisdale,  1  Douglas  [Mich.],  69; 
State  V.  Brown,  5  R.  I.,  1 ;  Staie  v.  Lehre,  7  Rich.  [S.  C. 
L.],  234;  Commonwealth  v,  Jojics,  12  Pa.  St.,  365.) 

Keeping  in  mind  that  from  the  beginning  up  to  a  com- 
paratively recent  period  in  the  history  of  the  states  of  the 
Union,  the  only  method  of  trying  the  title  to  an  office  was 
by  suit  in  court,  and  that  neither  a  citizen  as  such  nor  a 
claimant  to  the  respective  offices  could  commence  such 
suit  as  a  matter  of  right,  the  argument  suggests  itself  with 
considerable  force  in  considering  the  act  of  the  l^islature 
involved  in  this  case,  that  while  the  constitutional  j  rovis- 
ion  which  said  act  was  designed  to  supplement  and  carry 
out,  and  the  act  itself,  considered  together,  do  give  to  any 
elector  the  absolute  right  to  contest  the  validity  of  the 
election  of  any  executive  state  officer,  it  may  and  proba- 
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bly  was  in  the  mind  of  the  law-makers  that  the  procedure 
for  such  contest  should  contain  some  safi^uard  against 
precipitate  action,  and  the  remedy,  as  a  strict  matter  of 
right,  might  be  confined  to  such  cases  of  plain  and  obvi- 
ous justice  on  the  part  of  the  contestant,  or  of  force,  fraud, 
bribery,  or  corruption  on  the  part  of  the  contestee,  as  that 
all  preliminary  votes  necessary  to  the  contestant's  procedure 
should,  upon  a  reconsideration  thereof,  be  passed  by  a 
three-fifths  majority. 

The  questions  propounded  to  us  are  somewhat  several, 
and,  while  the  meaning  is  apparent,  there  is  a  little  more 
said  than  need  to  be,  and  it  could  have  been  presented  in 
a  more  condensed  form. 

The  conclusion,  however,  is  that  th6  joint  resolution 
should  be  presented  to  the  occupant  of  the  executive  chair, 
notwithstanding  he  is  the  same  man  who  is  spoken  of  in 
the  notice  and  other  proceedings  of  contest.  That  should 
he  fail  to  sign  it,  and  return  it  to  the  house  in  which  it 
originated,  with  his  objections,  and  upon  its  reconsideration 
it  should  fail  to  receive  the  vote  of  three-fifths  of  the 
members  elected,  it  fails,  so  far  as  that  proceeding  is  con- 
cerned. If  he  fails  to  return  it  and  it  remains  the  con- 
stitutional time — which  I  l)elieve  is  five  days — that  it  then 
becomes  a  law,  notwithstanding  his  failure  to  return  it, 
unless  the  legislature  by  adjournment  should  prevent  its 
return. 

This  leads  us  to  the  conclusion  that  the  resolution,  a 
oopy  of  which  is  before  us,  and  from  which  it  may  be 
gathered  that  it  has  passed  the  two  houses  and  has  the  sig- 
nature of  the  speaker  of  the  house,  and  not  that  of  any 
one  purporting  to  be  the  presiding  oflGcer  of  the  senate, 
and  does  not  purport  to  have  been  presented  to  the  execu- 
tive— that  the  meeting  of  the  legislature  in  joint  conven- 
tion, by  virtue  of  that  paper,  is  not  a  legal  meeting  for  the 
purpose  of  hearing  and  deciding  the  contests  now  pending. 

Furthermore,  there  appears  in  these   papers  copies  of 
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resolutions  that  passed  each  house  for  the  same  purpose. 
We  must  say  that  in  neither  of  these  papers,  nor  the  three 
papers  combined,  is  found  sufficient  autliority  for  the  dis- 
charge of  the  functions  of  contest  by  the  joint  convention. 
I  believe  we  were  asked  to  say — at  least  we  feel  called 
upon  to  say  in  response  to  something  that  was  said  by 
counsel — that  so  far  as  this  resolution  is  concerned,  if  it 
were  not  for  the  fact  that  it  fixes  a  day,  I  believe  the  20th, 
on  which  the  two  houses  should  meet  in  joint  convention; 
if  it  were  not  for  that  fact,  it  could  be  presented  to  the 
lieutenant-governor  and  with  his  signature  could  be  pre- 
sented to  the  governor  and  thus  evade  the  necessity  of 
further  time  in  again  passing  the  resolution  through  the 
two  houses,  as  it  seems  to  require  several  days ;  but  as  it 
is,  it  certainly  could  not  answer  the  purpose  without  an 
amendment  changing  the  time  of  meeting  to  some  future 
day,  and  it  would  be  policy  in  all  events  (o  set  that  time 
far  enough  in  advance  to  give  not  only  the  two  houses  an 
opportunity  to  pass  upon  it  on  the  three  several  days,  if  it 
is  deemed  necessary  to  repass  it,  but  also  to  allow  the  gov- 
ernor the  time  constitution  gives  for  its  consideration  and 
return,  if  he  desires  to  occupy  the  full  time. 


The  other  judges  concur. 


Colonial  &   U.  S.  Mortgage   Co.,  appellant,  v. 
Absalom  Foutch  et  al.,  appellees. 


[Filed  January  27, 1891.] 

Complete  Record :  Waives.  Under  section  444  of  the  Code  it  is 
the  daty  of  the  clerk  to  make  a  complete  record  of  a  case  as 
soon  as  it  is  finally  determined  unless  snch  record  or  some  part 
thereof  be  duly  waived.     To  constitute  a  waiver  of  such  record 
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it  is  necessary  that  both  the  plaintiff  and  defendant,  at  the 
term  in  which  the  final  jadgment  is  rendered,  agree  that  no 
such  record  shall  be  made. 

Appeal  from  the  district  court  for  Holt  county.  Heard 
below  before  Hopewell,  J. 

Frank  AfcNuUy,  for  appellant^  cited:  Sutoliffe  v.  State, 
18  O.,  469 ;  Lessee  of  Morgan  v.  Buniet,  18  Id.,  536 ;  Les- 
9ee  of  Mitchell  v.  Ei/ate,  7  Id.,  257  ;  Newman  v.  Oincinnati, 
18  Id.,  323. 


\  M.  Uttley,  contra. 

Maxwell,  J. 

The  question  to  be  determined  in  this  case  is,  Can  the  . 
plaintiff  in  an  action  of  foreclosure  where  default  is  made 
by  all  the  defendants,  and  afler  decree  by  the  district  court 
upon  the  pleadings,  waive  the  making  of  a  complete  record 
of  the  proceedings  had  in  said  cause,  by  filing  in  the  court 
with  the  clerk  at  the  time  of  the  trial  and  decree,  or  at  any 
time  thereafter,  a  written  notice  of  the  waiving  of  a  com- 
plete record  ? 

Section  444  of  the  Code  provides  that: 

^'The  clerk  shall  make  a  complete  record  of  every  cause 
as  soon  as  it  is  finally  determined,  unless  such  record,  or 
some  part  thereof,  be  duly  waived. 

''Sec.  445.  He  shall  makeup  such  record  in  each  cause, 
in  the  vacation  next  after  the  term  at  which  the  same  was 
determined,  and  the  presiding  judge  of  such  court  shall, 
at  its  next  term  thereaft^er,  subscribe  the  same. 

"  Sec.  446.  The  records  shall  be  made  up  from  the  pe- 
tition, the  process,  return,  the  pleadings  subsequent  thereto, 
reports,  verdicts,  orders,  judgments,  and  all  material  acts 
and  [>roceedings  of  the  court;  but  if  the  items  of  an  ac- 
count, or  the  copies  of  a  paper  attached  to  the  pleadings  be 
voluminous,  the  court  may  (rler  the  record  to  be  made  by 
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abbreviating  the  same,  or  inserting  a  pertinent  description 
thereof,  or  by  omitting  them  entirely.  Evidence  must  not 
be  recorded. 

"  Sec.  447.  When  the  judicial  acts  or  other  proceedings 
of  any  court  have  not  been  regularly  brought  up  and  re- 
corded by  the  clerk  thereof,  such  court  shall  cause  the  same 
to  be  made  up  and  recorded  within  such  time  as  it  may  di- 
rect. When  they  are  made  up,  and  upon  examination 
found  to  be  correct,  the  presiding  judge  of  such  court  shall 
subscribe  the  same. 

"  Sec.  448.  No  complete  record  shall  be  made :  First — 
In  criminal  prosecutions  where  the  indictment  has  been 
quashed,  or  where  the  prosecuting  attorney  shall  have  en- 
tered a  noUe  prosequi  on  the  indictment*  Second — In  cases 
where  an  action  has  been  dismissed  without  prejudice  to  a 
future  action.  Third — In  actions  in  which,  in  open  court, 
at  the  term  at  which  the  final  order  or  judglnent  shall  be 
made,  both  parties  shall  declare  their  agreement  that  no 
record  shall  be  made.'' 

The  court  below  held  that  the  plaintiff  alone  could  not 
waive  a  complete  record.  To  authorize  such  waiver  it  is 
necessary  that  both  the  plaintiff  and  defendant  waive  the 
same.  The  object  of  a  complete  record  is  to  preserve  in  a 
permanent  form  the  petition,  process,  return  thereon,  and 
the  pleadings  subsequent  thereto,  together  with  the  verdict, 
report,  order,  judgment,  and  all  material  acts  and  proceed- 
ings of  the  court  in  the  action.  This  frequently  becomes 
important  to  the  defendant  in  order  to  determine  what  was 
at  issue  and  the  points  decided.  Otherwise,  in  case  of  loss 
of  papers  the  rights  of  the  party  might  be  prejudiced.  The 
statute  seems  to  require  a  complete  record  in  every  case  un- 
less waived  by  both  the  plaintiff  and  defendant  at  the  term 
at  which  the  final  order  or  judgment  is  rendered.  As  no 
waiver  of  both  the  parties  is  shown  in  this  case  the  judg- 
ment of  the  court  below  is  right  and  is 

Affirmed. 
The  other  judges  concur. 
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[Filed  January  27,  1891.]  si  sssf 

1.  Beview:  Evidence:  Must  be  Preserved  in  Bill  op  Ex- 
ceptions.   Where  affidayits  or  other  evidence  are  used  on  the 
hearing  of  a  motion  for  a  change  of  venae  in  the  district  court, 
such  evidence  mast  be  preserved  in  a  bill  of  exceptions  to  be 
available  in  the  supreme  court. 

3.  Mechanics'  Liens:  Assignment:  Res  Adjudicata.  Where 
certain  lien-holders  had  assigned  their  liens  to  one  H.,  who 
brought  an  action  thereon  in  his  own  name  and  obtained  judg- 
ment, which  judgment  was  afterwards  reversed  in  the  supreme 
conrt  and  the  cause  remanded  for  further  proceedings,  whereupon 
one  of  the  lien -holders  brought  an  action  on  his  own  account 
in  his  own  name,  heldy  that  the  judgment  of  the  supreme 
court  was  not  a  bar  to  the  action. 

3.  fieview.  The  evidence  upon  the  material  points  being  conflict- 
ing and  nearly  equally  balanced,  the  judgment  is  affirmed. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Hopewell,  J. 

D.  Van  Elten,  for  plaintiff  in  error. 

Francis  A.  Brogan,  contra. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Doug- 
las county  by  the  defendant  in  error  against  the  plaintiff 
in  error,  the  cause  of  action  being  set  forth  in  the  petition 
as  follows :  "  The  plaintiff  complains  of  the  defendant  for 
that  at  the  time  stated  in  the  following  account  he  fur- 
nished the  defendant  with  the  following  materials  and 
labor: 
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"Emma  L,  Van  Etten  to  Henry  A.  KosterSy  Dr. 
1—14/32  2—14/31 

March  22,  1884,  to  reglazing  two  lights  of  glass       $2  75 
April  24,  1884,  to  seventy  yards  oak  graining 

at  45c 28  00 

April  24,  1884,  to  105  yds.  walnut  graining  at 

45c 47  25 

April  26,  1884,  to  numbering  transoms 2  50 

April  26,  1884,  to  painting  house  as  per  con- 
tract      126  50 

April  30,  1884,  to  kalsomining 6  00 

1213  00 
"Which  materials  and  labor  expended  were  furnished  the 
said  defendant  at  her  request,  through  the  agent,  David 
Van  Etten.  The  prices  affixed  to  the  respective  items  in 
said  account  are  the  reasonable  prices  and  value  thereof, 
and  said  goods  are  of  the  aggregate  of  $213,  no  part  of 
which  has  been  paid.  There  is  now  due  from  the  defend- 
ant to  the  plaintiff  thereon  the  sum  of  $213,  together  with 
interest  thereon  at  seven  per  cent  per  annum  from  May  1, 
1884,  for  wliich,  with  costs  of  this  action,  the  plaintiff 
prays  judgment." 

The  original  copy  of  the  petition  filed  in  this  court 
showed  the  fourth  item  to  be  but  $25.50.  The  defendant 
in  error,  however,  suggested  diminution  of  the  record,  and 
a  certified  copy  of  the  petition  was  thereupon  sent  by  the 
clerk  of  the  district  court  and  filed  in  this  case,  containing 
the  items  as  above.  To  this  petition  Mrs.  Van  Etten  filed 
an  answer  in  which  she  alleges  ^Hhat  on  the  7th  day  of 
August,  A.  D.  1884,  an  action  was  commenced  in  the 
district  court  of  Douglas  county  against  the  defendant  for 
the  foreclosure  of  certain  mechanics'  liens,  by  one  George 
A.  Hoagland,  among  which  liens,  for  the  foreclosure  of 
which  the  said  action  by  George  A.  Hoagland  against  the 
defendant  herein  was  brought,  was  the  same  claim  as  is  set 
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forth  in  the  plaintifTs  petition,  and  for  and  upon  which 
this  action  is  brought,  said  claim  having  been  previous  to 
the  commencement  of  the  said  action  by  Hoagland  against 
defendant  as  aforesaid  by  the  plaintiff  herein  assigned  to 
the  said  Hoagland,  and  as  such  assignee  of  the  plaintiff 
herein  and  others  said  first  named  action  was  brought,  pros- 
ecuted, and  is  yet  undecided  and  is  pending.  The  plaintiff 
below  in  his  reply  denies  that  Hoagland  was  the  owner  of 
the  claim. 

On  the  trial  of  the  cause  the  court  found  that  the  de- 
fendant below  was  indebted  to  the  plaintiff  below  in  the 
sum  of  $286.30  and  rendered  judgment  accordingly. 

A  number  of  errors  are  assigned  in  this  court. 

First — That  the  court  erred  in  not  changing  the  venue 
on  the  application  of  Mrs.  Van  Etten.  This  question  can- 
not be  considered  because  the  evidence  upon  which  the  mo- 
tion was  based  is  not  certified  in  a  bill  of  exceptions.  This 
is  necessary  in  all  cases  where  it  is  sought  to  review  a 
motion  for  a  change  of  venue  based  upon  affidavits  or  other 
evidence.  In  no  other  way  has  this  court  any  assurance 
that  the  evidence  presented  to  it  is  the  same  as  that  pre- 
sented to  the  trial  court.  We  cannot  review  this  question, 
therefore. 

Second — It  is  objected  that  George  A.  Hoagland  is  the 
assignee  of  this  claim  and  that  therefore  the  defendant  in 
error  cannot  maintain  the  action. 

The  testimony  tends  to  show  that  the  defendant  in  error, 
tc^ther  with  Hoagland  and  other  persons,  had  performed 
labor  and  furnished  material  for  the  erection  of  a  dwelling 
house  for  the  plaintiff  in  error;  that  the  several  claimants 
for  work  and  labor,  etc.,  on  said  building  had  assigned  the 
same  to  Hoagland,  who  brought  an  action  in  the  district 
court  to  foreclose  his  and  their  liens. 

The  plaintiff  in  error,  however,  contested  the  right  of 
Hoagland  to  maintain  the  action  upon  other  claims  than 
his  own.     The  judgment  of  the  district  court  was  reversed 
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in  this  court  and  afterwards  the  judgment  modified  to  per- 
mit Hoagland  to  assume  the  whole  interest  in  the  claims 
and  proceed  with  the  action.  Upon  the  reversal  of  the 
case^  however^  the  defendant  in  error  brought  an  action  in 
his  own  name  upon  his  account^and  this  is  the  case  which 
is  before  us  for  review.  The  judgment  in  the  case  of 
Hoagland  v.  Van  Etten  was  no  bar  to  this  action,  and  hence 
did  not  defeat  the  plaintiff's  right. 

Third — There  is  a  direct  conflict  in  the  testimony 
upon  a  number  of  material  iK>ints,  the  principal  one  being 
that  the  contract  of  the  defendant  in  error  was  made  with 
one  Hayden,  who  had  contracted  to  erect  the  building  in 
controversy.  Upon  this  point  the  plaintiff  in  error  and 
her  husband  both  testified  that  the  contract  was  made  with 
Hayden,  while  the  defendant  in  error  and  Hayden  both 
testify  that  the  contract  was  not  so  made.  The  defendant 
in  error  also  testifies  that  the  contract  was  made  directly 
with  David  Van  Etten  as  agent  for  his  wife,  and  this  testi- 
mony is  corroborated  to  such  an  extent  that  the  trial  court 
was  justified  in  finding,  as  it  must  have  done,  that  this  fact 
was  established. 

There  is  also  a  conflict  as  to  certain  portions  of  the  work, 
but  it  is  impossible  to  say  that  the  finding  of  the  trial  court 
was  wrong.  The  work  seems  to  have  been  faithfully  per- 
formed to  the  satisfaction  of  all  parties  and  'the  charges  do 
not  appear  to  have  been  excessive.  There  is  no  error  in 
the  record  and  the  judgment  is 

Affirmed. 

TsiE  other  judges  concur. 
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E.  M.  Lathrope  v.  John  MoBride. 

[Filed  Januaby  27,  1891.]  ' 

Voluntary  Payment:  Homestead:  Liens.  OneL.  brought  an 
action  of  repleTin  against  B.  &  C,  and  on  the  trial  failed  to  appear, 
when  jndgment  was  rendered  by  default  in  favor  of  the  defend- 
ants for  a  return  of  the  property,  or  in  case  a  return  could  not  be 
had,  for  the  value  thereof,  being  $85.89.  A  transcript  of  this 
judgment  was  thereupon  filed  in  an  adjoining  county  in  which 
L.  had  a  homestead  under  the  laws  of  the  United  States.  After- 
wards  L.  sought  to  obtain  a  loan  upon  his  homestead  by  execut- 
ing a  mortgage  thereon,  but  the  person  who  furnished  an  abstract 
of  title  certified  that  the  judgment  was  a  lien  on  the  homestead, 
and  L.  being  unable  to  obtain  a  loan  on  such  abstract,  paid  the 
Judgment  under  protest,  "  and  demands  to  have  the  same  held 
pending  action  in  error  of  Knox  county,  Nebraska.''  The  judg- 
ment in  Knox  county  was  afterwards  affirmed.  In  an  action  by 
L.  against  the  clerk  of  the  district  court  to  recover  the  money 
paid  on  the  judgment  held,  First,  that  the  judgment  was 
not  a  lien  on  the  homestead;  Second,  that  the  payment  was 
yoluntary  on  a  lawful  debt  and  could  not  be  recovered  from  the 
clerk  of  the  district  court. 

Error  to  the  district  court  for  Holt  county.     Tried  be- 
low before  Kinkaid,  J. 

M.  if.  VUley,  for  plaintiff  in  error,  cited,  contending 
that  the  payment  was  not  voluntary  and  could  be  recovered 
back :  Farguason  v.  Winslow,  25  N.  W.  Rep.,  942 ;  Sliaw 
V.  Woodcock,  7  Barn.  &  C.  [Eng.],  73;  Parkei^  v.  Ey.  Co., 
7  Eng.  Law  &  Eq.,  528 ;  EUioU  v.  SioartwoiU,  10  Pet. 
[U.  S.],  137, 166;  Cobb  v.  Charter,  82  Conn.,  358  ;  Chase 
V.  Dwinal,  7  Greenl.  [Me.],  134;  Chamberlain  v.  Heed,  13 
Me.,  367;  Scholey  v.  Mumford,  60  N.  Y.,  498 ;  Brigga  v. 
Boyd,  56  Id.,  289;  BeckwUh  v.  Finable,  32  Vt.,  569; 
Lcrfayette  iJ.  Co.  v.  Pattiaon,  41  Ind.,  312;  Hachley  t\ 
Headley,  45  Mich.,  569;  Chandler  v.  Sanger,  114  Mass., 
364  ;  Baiea  v.  Ins.  Co.,  3  Johns.  Cas.,  238 ;  Smith  v.  Brom- 
19 
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fey,  Dougl.,  695;  Adams  v.  Reeves,  68  N.  Car.,  134;  Briggs 
V.  Lewiston,  29  Me.,  472;  Orimv.  School  DisL,  57  Pa.  St., 
433;  First  NaU.  Bank  v.  Watkins,  21  Mich.,  483;  Hall 
V.  ShuUz,  4  Johns.  [N.  Y.],  240;  SUliman  v.  U.  8.,  101  U. 
a,  465;   Vyne  v.  Glenn,  41  Mich.,  112. 

E.  P,  Weatherby,  contra. 

Maxwell,  J. 

In  December,  1886,  the  plaintiff  began  an  action  against 
<j^rge  E.  Chenej  and  John  Benedict  before  a  justice  of 
the  peace  of  Knox  coanty,  and  on  the  trial  the  following 
proceedings  were  had  as  appear  from  the  transcript : 

'^December  23,  1886,  at  10  o'clock  in  the  forenoon,  case 
<»lled,  plaintiff  failing  to  appear,  and  after  waiting  one  hoar 
and  having  been  called  three  time?  in  open  court  he  is 
adjudged  to  be  in  default.  Jury  being  waived  by  defend- 
ant he  proceeds  to  trial  to  the  court,  and  after  hearing  evi- 
dence offered  by  the  defendant,  to-wit,  Nos.  2,  3,  and  4,  I 
find  that  the  right  of  property  and  right  of  possession  of 
said  property  when  this  action  was  commenced  was  in  the 
defendant,  and  I  assess  the  value  of  said  property  at  the 
sum  of  185.89.  It  is  therefore  considered  by  me  that  the 
said  defendant  have  a  return  of  said  property  taken  on  said 
writ  of  replevin,  or  in  case  a  return  of  said  property  cannot 
be  had  that  he  recover  of  said  plaintiff  the  value  thereof, 
assessed  at  $85.89,  and  costs  of  said  suit." 

The  case  was  taken  on  error  to  the  district  court  by  the 
plaintiff,  where,  on  the  23d  day  of  May,  1888,  thejudgment 
was  affirmed. 

A  transcript  of  the  judgment  of  the  justice  was  filed  in 
the  office  of  the  clerk  of  the  district  court  of  Holt  county 
in  February,  1887.  At  that  time  the  plaintiff  possessed  a 
homestead  in  Holt  county  and  soon  afterwards  desired  to 
obtain  a  loan  on  such  homestead.  The  person  who  fur- 
nished an  abstract  of  title  seems  to  have  considered  the 
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judgment  a  lien  on  the  homestead,  and  hence  certified  that 
fact  in  his  abstract.  As  the  plaintiff  was  unable  to  procure 
a  loan  with  a  cloud  upon  the  title  to  the  land^  he,  through 
one  Dryton,  paid  to  the  clerk  of  the  district  court  of  Holt 
county  the  amount  of  the  judgment  and  costs  and  received 
a  receipt  therefor  as  follows : 

"O'Neill,  Neb.,  March  17,  1887. 
^'Received  from  John  Dryton  the  sum  of  one  hundred 
and  nine  and  ^^  dollars,  in  full  payment  of  judgment 
filed  by  Greo.  £.  Cheney  and  John  Benedict  v.  E.  M.  La- 
thrope.  Said  judgment  was  paid  by  said  John  W.  Dryton 
for  E.  M.  Lathrope  as  agent,  and  pays  said  sum  under  pro- 
test and  demands  to  have  same  held  pending  action  in  er- 
ror of  Knox  county,  Nebraska. 

"  John  McBride, 

*^  Clerk  ofDistfict  Court, 
"By  J.  H.  Meredith,  DepUyJ^ 

This  action  is  brought  against  McBride  to  recover  the 
money  paid  upon  said  judgment.  The  court  below  found 
the  issues  in  iavor  of  the  defendant  and  dismissed  the  ac- 
tion. In  this  we  think  it  did  right.  The  judgment  was 
not  a  lien  upon  the  homestead,  and,  no  doubt,  had  an  action 
been  brought  for  the  purpose  of  removing  the  apparent 
cloud,  it  would  have  been  sustained — probably  at  plaintiff's 
cost.  The  plaintiff,  however,  did  not  resort  to  this  pro- 
cedure, but  chose  the  more  expeditious  way  of  paying  the 
judgment.  This  was  a  voluntary  payment  and  cannot  be 
recovered  back.  So  far  as  appears  the  plaintiff  was  justly 
indebted  in  the  amount  claimed,  and  the  fact  that  the  judg- 
ment was  afterwards  affirmed  in  the  district  court,  and  no 
attempt  made  to  have  such  judgment  reviewed  in  the  su- 
preme court,  shows  that  he  was  satisfied  therewith.  He 
certainly  has  no  cause  of  action  against  the  clerk  of  the 
district  court  of  Holt  county. 

The  judgment  is 

Affirmed. 
The  other  judges  concur. 
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63  7m  George  A.  Hoagland,  appellee,  v.  Emma  L.  Vajt 

N)  4«  Etten  et  al.,  appellants. 

[Filed  Januaky  27, 1891.] 

1.  Amendment :  Ck>STS.    One  H.  was  permitted  to  file  an  amended 

petition  upon  payment  of  costs.  He  paid  a  large  amount  of 
costs  and  filed  an  amended  petition  on  which  the  case  was  tried 
and  a  decree  rendered.  Held^  That  as  the  court  below  bad 
deemed  the  order  of  the  court  as  to  payment  of  oosts  satlsfiad 
by  trying  the  cause  and  rendering  a  decree,  if  more  costs  were 
still  due,  the  remedy  of  the  defendant  was  a  motion  to  retaz, 
and  that  should  additional  costs  still  be  due  from  the  plaintp 
iff  it  would  not  be  cause  for  the  reversal  of  the  judgment 

2.  Mechanics'   Liens:    Assignment:    Foreclosure.    One  H. 

brought  an  action  to  foreclose  a  mechanic's  lien  and  there  being 
a  number  of  small  liens  against  the  same  property  they  were 
assigned  to  him  and  an  action  brought  thereon  in  his  own  name. 
Held,  That  as  the  assignment  of  such  liens  was  in  the  interest 
of  economy  not  only  on  behalf  of  the  lien-holders  but  also  on 
behalf  of  the  defendant,  therefore  an  order  of  the  court  contina- 
ing  such  liens  in  force  and  permitting  the  plaintiff  to  acquire 
the  beneficial  interest  as  well  as  the  legal  title  would  be  sus- 
tained. 

3.  Review.     Where  the  proof  is  conflicting  and  of  such  a  character 

as  to  leave  it  uncertain  what  the  facts  are,  the  finding  of  the 
trial  court  ordinarily  will  not  be  disturbed. 

4.  — * .     The  judgment  is  in  conformity  to  the  proof  and  there  is 

no  material  error  in  the  record. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

D.  Van  Etteny  for  appellant. 

Switzler  &  Mclrdoshj  contra. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mechanic's  lien.     On  the 
trial  of  the  cause  the  court  rendered  a  decree  as  follows: 
"  Tliis  cause  came  on  to  be  heard  heretofore  during  this 
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terra,  and  both  parties  appearing  by  counsel^  and  a  jury 
I)eing  in  open  court  waived,  the  case  was  tried  to  the  court, 
and  after  the  introduction  of  the  evidence  on  behalf  of  the 
parties  and  argument  of  counsel,  the  same  was  taken  under 
advisement,  and  upon  consideration  of  all  the  pleadings  and 
evidence  in  the  case  and  arguments  of  counsel,  the  court 
finds  on  the  issues  joined  in  favor  of  the  plaintiff  that  there 
is  due  the  plaintiff  in  this  case  on  his  individual  account  set 
forth  in  his  petition  the  sum  of  $1,061.79,  and  that  on  the 
16th  day  of  February,  1884,  the  plaintiff  made  an  account 
in  writing  of  the  items  set  forth  in  said  petition,  and  after 
having  the  same  properly  sworn  to,  filed  the  same  in  the 
county  clerk's  office  of  Douglas  county,  on  the  day  last 
aforesaid,  and  within  sixty  days  from  the  time  of  the  fur- 
nishing of  said  material,  and  the  same  is  duly  recorded 
therein;  that  for  the  purposes  of  securing  a  lien,  and 
within  the  intent  and  meaning  of  sec.  1  of  the  mechanic's 
lien  act,  all  the  said  material  was  furnished  to  defendant 
Emma  L.  Van  Etten  by  virtue  of  an  express  agreement, 
and  that  her  husband,  David  Van  Etten,  was  Iier  authorized 
agent  in  the  premises ;  that  for  the  material  furnished  aftier 
Novembei:  8,  1883,  the  defendant  Emma  L.  Van  Etten  is 
personally  liable;  that  the  statement  sworn  to  and  filed  as 
above  stated  is  a  mechanic's  lien  upon  the  dwelling  house 
on  the  following  described  premises,  and  on  the  land  itself, 
and  its  appurtenances,  and  upon  the  interest  of  Emtna  L. 
Van  Etten  in  and  to  the  same,  that  is  to  say,  all  that  piece 
or  parcel  of  land  commencing  at  a  point  on  the  south  side 
of  Harney  street,  eighty-one  feet  wesf  of  the  west  line  of 
C.  W.  Keyes's  land,  running  west  forty  feet,  thence  south 
one  hundred  and  twenty  feet,  thence  east  forty  feet,  thence 
north  one  hundred  and  twenty  feet  to  the  place- of  begin- 
ning, and  being  located  on  the  south  side  of  Harney  street, 
on  lot  nine,  Capitol  addition  to  the  city  of  Omaha,  and 
that  the  plaintiff  is  entitled  to  have  said  lien  enforced ;  that 
of  said  material  $495.27  thereof  was  delivered  on  or  before 
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November  8,  1883,  and  $308.49  thereof  was  delivered 
afler  said  date,  and  for  the  last  named  amount  a  personal 
judgment  is  decreed  and  adjudged  against  the  defendant 
Emma  L.  Van  Etten,  with  interest  from  February  16, 
1884;  that  material  and  labor  in  the  following  sums  and 
amounts  were  furnished  to  the  defendant  Mrs.  Emma  L. 
Van  Etten  by  the  parties  named,  and  were  used  by  her  in 
the  construction  of  said  building  on  said  premises,  to-wit : 

James  Morton  &  Son $58  83 

Sidney  D.  Crawford 163  12 

William  Klatt 24  00 

Hans  Tarns 13  87 

Jacob  New 28  82 

John  Libbie 40  87 

Abner  a  Swilley 48  00 

Nels  J.  Sender 21  41 

Andrew  L.  Wiggins 17  07 

"That  material  of  the  value  of  $86  was  furnished  by  An- 
ton Gsantner  &  Co.  to  Nicholas  Spellman  as  subcon- 
tractor for  David  I.  Hayden,  which  was  used  in  construct- 
ing said  building,  and  that  defendant  Moyer  furnished  to 
David  I.  Hayden,  contractor,  material  for  use  in  said  build- 
ing, for  which  there  is  a  balance  due  of  $30.15;  that  each 
of  said  above  named  parties,  within  sixty  days  from  the 
furnishing  of  said  material  and  labor,  caused  a  proper 
sworn  statement  of  the  items  thereof  to  be  filed  of  record 
with  the  county  clerk  of  Douglas  county,  and  the  same  are 
duly  recorded  therein^  and  said  statements  are  mechanics^ 
liens  upon  the  property  described  above,  and  that  this 
plaintiff  became  and  is  the  owner  of  said  claims  (except 
that  of  Moyer)  and  liens  by  virtue  of  having  bought  the 
same  by  complying  with  the  autiiority  given  by  the  su- 
preme court,  and  is  entitled  to  have  said  liens  enfoix'ed. 
That  there  is  due  the  plaintiff  on  the  same  the  face  of  said 
claims  with  interest  to  September  17,  1888,  being  in  the 
following  sums,  viz.: 


J 
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On  lien  of  Morton  &  Son |77  55 

On  lien  of  S.  D.  Crawford 215  9& 

On  lien  of  Wra.  Klatt 31  91 

On  lien  of  Hans  Tarns 18  45 

On  lien  of  Jacob  New 38  33 

On  lien  of  John  Libbic 54  34 

On  lien  of  Abner  C.  Swilley 62  9f> 

On  lien  of  N.  J.  Sonder 28  25 

On  lien  of  A.  L.  Wiggins 22  85 

On  lien  of  Anton  Gsanter  &  Co 105  37 

There  is  also  due  on  his  individual  lien 1,061  79 

Being  a  total  of. $1,717  77 

"Which  includes  interest  up  to  September  17, 1888  ;  that 
of  the  claims  assigned  to  this  plaintiff  the  material  and  la- 
bor represented  in  the  following  were  furnished  direct  to 
the  defendant  Emma  L.  Van  Etten,  and  a  ])ersonal  judg- 
ment against  her  is  here  entered  for  same^  to-wit: 

Morton  &  Son $77  55 

Crawford 215  96 

Klatt 31  91 

Tarns 18  45 

New 38  33 

Libbie 54  34 

Swilley 62  99 

Sonder 28  23 

Wiggins 22  85 

A  total  of. $550  61 

"That  as  to  the  liens  of  Harvey  Nutting  and  Sullivau 
Brothers,  there  was  no  sufficient  proof  to  sustain  the  same 
that  David  I.  Hayden  under  the  issues  and  proofs  in  this 
case  was  not  a  necessary  party. 

"The  court  finds  in  favor  of  the  defendant  Moyer  and 
against  the  defendant  Emma  L.  Van  Etten,  and  that  there 
is  due  said  Moyer  on  the  account  set  forth  in  his  answer 
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the  sum  of  $40  62,  which  includes  interest  to  September 
17,  1888,  and  that  within  sixty  days  from  the  furnishing 
of  said  material  said  defendant  Mojer  caused  to  be  made  a 
proper  account  in  writing  of  items  of  said  material,  and, 
after  having  the  same  sworn  to  according  to  law  within 
isaid  sixty  days,  filed  the  same  in  the  office  of  the  county 
<'Ierk  of  Douglas  county,  and  the  same  is  duly  recorded 
therein,  and  is  a  mechanic's  lien  upon  the  property  hereto- 
fore described  in  this  decree,  and  he  is  entitled  to  have  the 
t>ame  enforced. 

''The  court  overrules  the  motion  of  said  defendant 
Emma  L.  Van  Etten  made  orally  upon  the  trial  of  this  ac- 
tion to  dismiss  the  same  as  to  defendants  Abner  French  and 
Egbert  E.  French,  executor,  to  which  said  defendant  Van 
Etten  excepts,  and  the  court  finds  that  the  lien  of  the 
mortgage  pleaded  by  said  defendants  French  and  French  is 
the  first  lien  upon  the  premises  in  question  and  is  prior  to 
the  other  liens  herein  mentioned  and  adjusted ;  that  there 
is  due  the  plaintiff  for  the  expenses  of  recording  the  liens 
mentioned  herein  the  sum  of  (13.15,  with  interest  from 
April  1,  1884,  being  a  total  of  $18.15. 

''It  is  therefore  considered  by  the  court  that  the  plaintiff 
recover  from  the  defendant  Emma  L.  Van  Etten  the  sum 
of  $956,  and  that  he  has  a  mechanic's  lien  on  tiie  property 
herein  described  for  tlie  total  sum  of  $1,735.92,  and  his 

costs  herein  expended,  taxed  at  $ ,  and  tiiat  in  case 

said  sum  of  $1,735.92  and  costs  is  not  paid  within  twenty 
days  from  the  entry  of  this  judgment  and  decree,  together 
with  the  sum  found  due  Moyer,  to-wit,  $40.62,  that  an 
order  issue  to  the  sheriff  of  Douglas  county,  commanding 
him  to  sell  said  premises  as  upon  execution,  and  apply  the 
proceeds  thereof  in  payment  of  the  amount  so  found  due 
the  plaintiff  and  defendant  Moyer  upon  the  confirmation  of 
said  sale.  This  decree  to  draw  interest  at  seven  per  cent 
from  September  17,  1888." 

This  ease  was  before  this  court  in  1887,  the  opinion  be- 
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ing  reported  22  Neb.,  681.  A  motion  for  a  rehearing  was 
afterwards  filed  on  behalf  of  the  plaintiff  and  the  decree 
modified.  The  case  is  reported  23  Neb.,  462  et  seq.  In 
that  case  the  court,  after  noticing  the  various  exceptions 
to  the  rule,  that  an  action  must  be  brought  in  the  name  of 
the  party  in  interest,  says  (pp.  463,  464) :  "  With  these 
exceptions  the  rule  that  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  is  but  a  statutory 
enactment  of  the  rule  respecting  parties  which  has  always 
prevailed  in  courts  of  equity,  and  which  such  courts  deemed 
best  adapted  to  advance  the  ends  of  justice.  (QrinneU  v, 
Sckmidt,  2  Sandf ,  706;  HoUenbeek  v.  Van  Valkenburg^  5 
I  low.  Pr.,  284;  Wafiace  v.  JEaton,  Id.,  100;  Brownaon  v. 
Gifford,  8  Id.,  395;  Report  of  Cum.,  pp.  123,  124.)  The 
framers  of  the  Code,  therefore,  having  adopted  the  equity 
rale  as  to  the  party  plaintiff,  thereby  required  the  action 
to  be  brought  in  the  name  of  the  real  party  in  interest — 
the  party  entitled  to  the  fruits  of  the  action,  the  beneficial 
claimant.  The  rule  contended  for  by  the  plaintiff  would 
have  the  effect  to  expunge  section  29  of  the  Code  from  the 
statute. 

^'  We  adhere  to  our  former  decision,  that  the  action  must 
be  brought  in  the  name  of  the  real  party  in  interest.  It 
is  apparent,  however,  that  if  the  action  as  to  the  assigned 
claims  is  dismissed  and  the  plaintiff  required  to  make  the 
owners  of  such  claims  defendants,  that  tiie  lien  of  such 
claims  would  thereby  be  lost,  as  the  action  would  not  be 
brought  within  the  time  required  by  the  statute.  To  pre- 
serve such  liens,  therefore,  being  in  furllierance  of  justice, 
the  plaintiff  will  be  permitted  within  thirty  days  from 
this  date  to  acquire  all  the  interest  of  his  assignors  in  said 
claims,  thereby  joining  the  legal  and  equitable  rights  of 
said  assignors  and  making  the  plaintiff  the  absolute  owner 
of  all  their  rights  in  the  premises,  the  amendment  when 
made  to  take  effect  from  the  bringing  of  the  action;  the 
plaintiff,  as  a  condition  of  making  such  amendment,  to  pay 
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all  costs  which  have  accrued  in  court  by  reason  of  said 
assigned  claims." 

The  amendment  to  the  petition  was  made  in  conformity 
to  the  foregoing  order  of  the  court. 

Some  objection  is  made  in  the  defendant's  brief,  that  the 
costs  were  not  paid  as  required,  as  a  condition  of  making 
the  amendment.  A  very  large  amount  of  costs  was  paid 
and  the  court  below  seems  to  have  considered  that  the 
order  of  this  court  in  that  regard  had  been  complied  with, 
and  in  the  absence  of  a  more  definite  showing  than  we 
have  in  this  record  we  must  hold  that  the  court  below  did 
not  err  in  that  regard.  If,  however,  it  should  be  made  to 
appear  that  the  plaintiff  is  still  liable  for  some  of  the  costs 
whicli  accrued  before  the  filing  of  the  amended  petition,  a 
motion  to  retax  is  the  proper  remedy. 

It  is  evident,  however,  that  there  has  been  a  substantial 
compliance  with  the  order  of  the  court,  and  even  if  it 
should  be  found  on  motion  to  retax  that  the  plaintiff  was 
still  liable  for  additional  costs,  it  will  not  defeat  the  ac- 
tion. There  is  no  error,  therefore,  in  not  requiring  the 
payment  of  additional  costs  as  a  condition  of  filing  the 
amended  |)etition. 

One  of  the  principal  points  relied  upon  by  the  defend- 
ant is  in  permitting  the  plaintiff  to  acquire  the  equitable  as 
well  as  the  legal  title  to  the  claims  assigned  to  him.  This 
objection  should  have  been  made  after  the  modification  of 
the  judgment  in  the  former  case  and  the  attention  of  the 
court  ciiUed  to  the  objectionable  decision  then.  No  objec- 
tion was  made  to  that  order  at  the  time,  and  the  plaintiff 
coni[>lied  with  it  and  paid  a  large  amount  of  costs  in  com- 
pliance with  its  terms,  and  it  is  now  too  late  to  raise  the 
objection.  Aside  from  this,  the  order  itself  is  right.  These 
parties  had  performed  labor  and  furnished  material  in  the 
erection  of  a  dwelling  for  the  defendant.  They  had  taken 
the  necessary  steps  to  perfect  a  mechanic's  lien  upon  the 
property  and  had  thereby  acquired   an    interest  therein. 
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Many  of  these  claims  were  for  small  amounts,  which,  if 
brought  as  separate  actions,  would  have  mulcted  the  de- 
fendant in  a  large  amount  of  costs  in  each  case,  wliile  the 
expenses  would  have  practically  reduced  the  claims  to  a 
small  amount  for  each  creditor.  In  the  interest  of  econ- 
omy, therefore,  not  only  in  behalf  of  the  plaintiff,  but  the 
defendant  as  well,  the  claims  were  assigned  to  the  plaintiff 
and  he  was  authorized  to  assert  not  only  his  own  rights  in 
the  premises,  but  the  rights  of  other  lien-holders  against 
the  property.  As  to  the  other  creditors,  he  was  in  fact  a 
trustee,  and  it  is  possible  the  action  might  have  been  sus- 
tained on  that  ground,  although  that  is  not  clear.  The  court, 
however,  required  him  to  acquire  the  equitable  as  well  as 
the  legal  interest  in  the  liens  and  proceed  with  the  prose- 
cation  of  the  action.  The  action  had  already  been  com- 
menoed  to  enforce  the  liens,  and  the  court  required  him  to 
become  the  actual  as  well  as  the  ostensible  owner  of  the 
same. 

The  mechanic's  lien  law  is  a  remedial  statute  and  is  to 
be  liberally  construed  in  furtherance  of  justice.  There  is 
considerable  complaint  on  behalf  of  the  defendant  that 
the  material  and  workmanship  were  of  poor  quality ;  that 
considerable  was  charged  to  her  which  was  not  furnished, 
and  that  a  considerable  number  of  charges  were  made  on 
the  orders  of  one  Hayden,  for  which  she  is  not  liable. 

Whatever  the  facts  may  be  the  testimony  is  of  such  a 
character  that  the  court  cannot  say  that  the  court  below 
erred  in  its  findings  and  judgment.  So  far  as  we  can 
judge  the  court  below  carefully  examined  the  testimony, 
gave  all  parts  of  it  due  consideration,  and  rendered  a  judg- 
ment in  conformity  to  the  proof.  No  material  error  has 
been  pointed  out  in  the  record  and  the  judgment  is 

Affirmed. 

The  other  judges  concur. 
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H.  C.  Lydick  et  al.  v.  John  Palmquibt. 

[Filed  January  27, 1891.] 

1.  Illegal  Fees :  Where  a  Clerk  of  the  District  Court  takes 

fees,  in  excess  of  that  limited  bj  law,  he  is  liable  to  the  partj 
injured  for  the  penalty  proYided  by  section  34,  chapter  28»  Com- 
piled Staintes. 

2.  :  Joinder  of  Causes.  .  The  receipt  by  each  officers  of  sey- 

eral  items  of  illegal  fees  from  the  same  person  as  one  transaction 
constitutes  bnt  one  canse  of  action. 

Error  to  the  district  court  for  Bart  county.  Tried  be- 
low before  DoANE^  J, 

H.  Wade  OUlia,  for  plaintiffs  in  error. 

Charles  T.  DickeriroA,  contrn. 

NORVAL,  J. 

This  action  is  brought  to  recover  the  penalty  imposed 
for  taking  of  ill^al  fees  by  section  34,  chapter  28,  Com- 
piled Statutes.  A  jury  being  waived,  the  cause  was  tried 
to  the  court,  with  judgment  for  the  defendants.  The 
plaintiffs  prosecute  a  petition  in  error,  alleging  that  the 
judgment  is  not  supported  by  the  evidence. 

The  testimony  shows  that  the  defendant  was  clerk  of  the 
district  court  of  Burt  county,  and  that  the  plaintiffs  pros- 
ecuted two  suits  before  the  district  court  of  that  county,  in 
one  of  which  S.  Bascom  was  defendant,  and  in  the  other 
Henry  D.  Whitewater  was  defendant.  These  suits  were 
finally  determined  in  said  court,  and  the  plaintiffs  paid 
to  the  defendant  Palmquist,  as  clerk  of  the  district  court, 
all  the  costs  taxed  therein.  Palmquist  taxed  as  costs  in  the 
Bascom  case  fifly  cents  for  impaneling  a  jury,  and  in  the 
Whitewater  case  he  charged  fifty  cents  for  a  certificate  and 
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seal^  and  fifly  cents  for  entering  an  order  of  discontinu- 
ance. 

Section  3  of  the  chapter  entitled  "Fees'^  authorizes  a 
clerk  of  the  district  court  to  charge  twenty-five  cents  for 
impaneling  a  jury,  twenty-five  cents  for  a  certificate  and 
seal,  and  a  like  sum  for  entering  an  order  of  discontinuance. 
It  is  obvious  that  the  defendant  collected  from  the  plaint- 
iffs fees  in  excess  of  that  authorized  by  law. 

Section  34,  under  which  this  suit  is  brought,  provides 
that  "If  any  officer  whatever,  whose  fees  are  herein  ex- 
pressed and  limited,  shall  take  greater  fees  than  are  so 
hereinabove  limited  and  expressed,  for  any  services  to  be 
done  by  him  in  his  ofiice,  or  if  any  such  officer  shall  charge 
or  demand  and  take  any  of  the  fees  hereinbefore  ascer- 
tained and  limited,  where  the  business  for  such  fees  are 
chargeable,  shall  not  be  actually  done  and  performed,  such 
officer  shall  forfeit  and  pay  to  the  party  injured  fifty  dol- 
lars, to  be  recovered  as  debts  of  the  same  amount  are  re- 
coverable by  law/' 

The  defendant  having  charged  greater  fees  than  that 
fixed  by  statute  for  the  services  rendered  by  him,  he  is  li- 
able to  the  penalty  prescribed  in  the  section  above  referred 
to.  The  evident  purpose  of  the  legislature  in  enacting 
such  a  statute  was  to  prevent  public  officers  from  taking  or 
exacting  illegal  fees.  The  law  is  a  wholesome  one  and  it 
is  the  duty  of  courts  to  impose  the  penalty  therein  pro- 
vided, when  it  is  proven  that  a  public  officer  has  violated 
its  provisions. 

The  testimony  shows  that  three  items  of  illegal  fees 
were  paid  to  the  defendant  in  one  sum  and  included  in  the 
same  receipt.  Under  the  holding  of  this  court  in  Phoenix 
Ins.  Co.  V.  Bohman,  28  Neb.,  251^  the  plaintiflB  are  en- 
titled to  recover  only  the  sum  of  fifty  dollars,  as  the  over- 
charge was  but  one  transaction. 

There  is  another  matter  appearing  upon  the  face  of  the 
record  in  this  case  that  we  desire  to  call  attention  to.     The 
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clerk  of  the  district  court  in  preparing  the  transcript  for 
this  court  attached  a  separate  certificate  and  seal  to  each 
paper  and  journal  entry  of  which  he  made  a  copy  and 
then  at  the  end  of  the  transcript  makes  a  general  certifi- 
cate which  includes  the  same  matters  covered  by  the  other 
certificates.  He  has  appended  six  certificates  and  seals 
where  one  would  have  answered  all  purposes.  The  pur- 
pose doubtless  was  to  increase  his  fees.  This  we  cannot 
allow.  The  bill  for  one  certificate  will  be  taxed  as  costs 
in  this  case. 

There  being  no  evidence  to  sustain  the  judgment  of  the 
district  court  it  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


The  other  judges  concur. 
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Frank  Gapen  v.  Maqdalena  Bretternitz  et  al. 

[Filed  January  27, 1891.] 

1.  Judgments:  Res  Adjudicata.  Where  a  party  reooren  a 
judgment  upon  a  coDtract,  the  oriKinal  cause  of  action  is  merged 
in  the  judgment,  which,  if  in  fall  force  and  effect,  may  he 
pleaded  in  abatement  to  a  subseqnent  snit  between  the  same 
parties  on  the  same  canse  of  action. 

9l  :  Satisfaction.     Where  a  judgment  remains  nnsatisfied, 

suit  may  be  bronght,  and  a  recovery  had  upon  the  judgment. 

3.  A,  finding  by  the  trial  court  of  the  amount  due  the  plaintiff  in 

the  case,  upon  which  no  final  judgment  has  been  rendered,  it 
not  a  bar  to  a  subseqnent  suit  for  the  same  cause  of  action. 

4.  Judgments:  Pbbsumptxon.     Where  the  transcript  of  a  judg- 

ment rendered  by  a  justice  of  the  peace  on  the  Terdiotof  a  jniy 
gives  the  names  of  the  jurors  and  shows  that  no  objection  was 
made  to  the  manner  of  selecting  the  jury,  it  will  be  presumed 
that  the  jury  was  selected  in  the  mode  pointed  oat  in  the 
statute. 


r 
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Error  to  the  district  court  for  Lincoln  county.  Tried 
below  before  Hamer^  J. 

H,  D,  Shea,  for  plaintiff  in  error,  cited :  MUion  v.  State, 
5  Neb.ySdl;  Baldwin  v.  State,  12  Id.,  61;  Stevenson  v. 
AndersoUy  Id.,  86;  Oi-edit  Fonder  v.  Rogers,  10  Id.,  184. 

J,  W.  Bixler,  contra. 

NORVAIi,  J. 

• 
The  plaintiff  in  error  recovered  a  judgment  against  the 

defendant  in  error  before  A.  J.  Blonghee,  a  justice  of  th« 
peace  in  Somerset  precinct,  Lincoln  county,  for  work  and 
labor  in  the  sum  of  $15  and  costs.  The  defendants  pros- 
ecuted a  petition  in  error  to  the  district  court,  where  the 
judgment  of  the  justice  of  the  peace  was  reversed,  and  the 
cause  set  down  in  that  court  for  trial.  The  plaintiff  brings 
the  case  to  this  court  on  error. 

It  is  claimed  that  the  justice  erred  in  sustaining  the 
plaintiff's  demurrer  to  the  defendants'  answer;  in  the 
manner  of  selecting  the  jury,  and  in  rendering  a  work 
and  a  labor  judgment. 

It  appears  from  the  transcript  that  the  defendants  filed 
an  answer  in  the  justice  court  to  the  plaintiff's  bill  of  par- 
ticulars, alleging  that  ''the  said  plaintiff  obtained  a  judg- 
ment against  these  defendants  in  the  county  court  of  Lin- 
coln county,  Nebraska,  in  June,  1887,  on  and  for  the  same 
cause  of  action  sued  on  in  this  suit  and  against  the  same 
parties." 

It  is  well  settled  that  a  judgment  recovered  upon  the 
merits  in  a  court  of  competent  jurisdiction  may  be  pleaded 
in  abatement  to  a  subsequent  suit  between  the  same  parties 
on  the  same  cause  of  action,  and  that  when  a  party  recovers, 
a  judgment  upon  a  contract,  the  original  cause  of  action 
is  merged  in  the  judgment  If  the  judgment  has  not  been 
satisfied  suit  may  be  brought^  and  a  recovery  had  upon 
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such  judgment.  {Eldred  v.  Michigan  Insurance  Bank^  17 
Wall.,  545;  Cromwell  v.  County  of  Sac,  4  Otto,  351; 
Schuyler  v.  Israel,  7  Sup.  Ct.  Rep.,  648;  Freeman  on 
Judgments,  sec.  221;  Henderson  v.  Staniford,  105  Mass., 
504;  Bank  v.  Wheeler,  28  Conn.,  433;  Rogers  r.  OddJy 
39  N.  H.,  452.) 

No  final  judgment  was  rendered  by  the  county  court. 
The  entry  reads,  '^  I  find  there  is  due  from  the  defendant 
to  the  plaintiff  the  sum  of  $10  and  the  costs  of  this  action^ 
taxed  at  $10.35."  This  is  nothing  more  than  a  finding  of 
the  amount  due  the  plain  tiff,  and  a  judgment  for  oost-«. 
{Sprick  V.  Washington  Co.,  3  Neb.,  253 ;  Nichols  v.  Hail, 
5  Id.,  194;  Riddle  v.  Yates,  10  Id.,  510.) 

This  finding  of  fact  by  the  county  court,  upon  which 
no  judgment  has  been  rendered,  is  not  a  bar  to  a  subse- 
quent suit  between  the  same  parties  for  the  siime  cause  of 
action.  {McReady  v.  Rogers,  1  Neb.,  124  ;  Auld  r.  Smith, 
23  Kan.,  65;  Mitchell  v.  Insley,  7  Pac.  Rep.,  201.) 

The  record  does  not  disclose  any  error  or  irr^ularitv  in 
selecting  the  jury  in  the  justice  court.  •  The  justice  issued 
a  venire  for  six  persons  to  serve  as  jurors^  who  appeared, 
and  before  whom  the  case  was  tried  without  objection.  It 
will  be  presumed  that  they  were  selected  in  the  manner 
pointed  out  in  the  statute,  where  the  contrary  does  not 
affirmatively  appear  from  the  record. 

It  is  finally  urged  that  the  justice  erred  in  rendering  a 
work  and  labor  judgment.  No  such  error  was  assigned 
in  the  petition  in  error  filed  in  the  district  court,  and  can- 
not be  urged  for  the  first  time  in  this  court.  As  no 
prejudicial  error  was  committed  by  the  justice,  the  district 
court  erred  in  reversing  the  judgment.  The  judgment  of 
the  district  court  is  reversed,  and  that  of  the  justice  of 
the  peace  is  affirmed. 

Judgment  acoordinglt. 


The  other  judges  concur. 
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Paxton  &  Gallagher  et  al.  y.  John  Mobavek. 

[Filed  Januabt  27, 1891.] 

Attaohment:  PBOPSBTYCLAiMBDBYSTBANaBiL  Whereaiher* 
iff  attaches  property  found  in  the  possession  of  a  stranger  to  th# 
rait  claiming  title,  in  an  action  of  replevin  therefor  bj  snch 
stranger,  the  officer,  in  order  to  justify  the  seizure,  must  not 
only  prove  that  the  attachment  defendant  was  indebted  to  the 
attachment  plaintiff,  but  that  the  attachment  was  regularly  is- 
mied.  {Oberfdder  v.  Kavmnaugh,  21  Neb.,  483;  WiUiama  v,  Eiken-^ 
herr$,  26  Id.,  721.) 

Erbor  to  the  district  court  for  Box  Butte  county.  Tried 
below  before  Kinkaib^  J.  • 

Charles  T.  JenkinSf  for  plaintiff  in  error. 

£.  F.  Gibnan,  and  /Smith  P.  TuUle,  eontra, 

KOBVAL,  J. 

The  defendant  in  error  commenced  this  action  against 
Fred  A.  Shonquist,  sheriflF  of  Box  Butte  county,  to  recover 
the  possession  of  a  stock  of  general  merchandise.  After- 
wards, at  the  request  of  the  plaintiffs  in  error,  they  were 
sabstituted  as  defendants  in  the  place  of  the  sheriff.  A 
trial  was  had  to  the  court,  who  found  the  issues  in  favor 
of  the  defendant  in  error  and  assessed  his  damages  for  the 
unlawful  detention  at  one  ceirt. 

The  defendant  in  error  claims  the  property  by  virtue  of 
a  chattel  mortgage  given  by  Mary  M.  Barnes.     The  plaint- 
iffs in  error  caused  the  goods  to  be  attached  as  the  property 
of  Charles  W.  Barnes.     The  bona  fides  of  the  mortgage  i& 
assailed. 

The  following   are   the  undisputed   facts:  Charles  W.^ 
Barnes  on  and  prior  to  the  25th  day  of  February,  1889^ 
20 
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was  keeping  a  country  store  and  owned  the  goods  in  con- 
troversy. On  that  date  he  separated  from  his  wife  and  im- 
mediately lefl  the  country.  At  the  time  of  tlie  separation 
they  settled  their  property  rights,  he  conveying  to  her  by 
bill  of  sale  the  store  building  and  stock  of  goods,  worth 
^1,800  to  $2,000 ;  she  paying  him  $500  in  cash  and  re- 
linquishing her  interest  in  certain  lands.  She  also  agreed 
to  pay  Moravek  $600  which  Barnes  had  borrowed  from 
him  in  January.  Moravek  loaned  Mrs.  Barnes  the  $500 
tihe  paid  her  husband.  Mrs.  Barnes  immediately  took 
possession  of  the  store  and  goods  and  on  March  the  1st 
gave  Moravek  a  chattel  mortgage  for  the  sum  of  $1,500  to 
cover  the  $1,100  indebtedness  to  him,  and  the  further  sum 
of  $400  he  was  to  advance  to  her  in  a  few  days  to  increase 
the  stock.  The  mortgage  wsA  duly  filed  for  record  the 
day  of  its  date.  A  few  days  later  a  part  of  the  goods  were 
taken  by  the  sheriff  under  a  writ  of  attachment  issued 
4igainst  Barnes,  at  whose  suit  does  not  appear.  Moravek 
replevied  the  property  and  took  exclusive  possession  un- 
der his  chattel  mortgage  of  the  building  and  entire  stock. 
While  Moravek  was  in  possession  plaintiffs  in  error  at- 
tached the  goods  in  controversy  as  the  property  of  Barnes 
and  the  defendant  in  error  immediately  brought  this  suit 

The  plaintiffs  in  error  contend  that  the  mortgage  was 
fraudulent  and  that  the  burden  of  proof  is  on  Moravek 
to  show  that  it  was  given  in  good  faith.  There  is  no  evi- 
dence in  the  bill  of  exceptions  which  in  the  least  degree 
tends  to  impeach  the  bona  fides  of  the  transaction.  That 
Moravek  loaned  $600  to  Bai'nes  and  $500  to  Mrs.  Barnes 
is  established  by  disinterested  witnesses.  The  mortgagor 
and  mortgagee  each  testify  that  the  mortgage  was  given  to 
secure  this  indebtedness  and  to  secure  a  further  sum  of 
$400  that  was  to  be  advanced  by  Moravek  to  Mrs.  Barnes. 
No  fact  or  circumstance  appears  in  evidence  that  tends  to 
cast  suspicion  upon  the  transfer. 

There  is  another  view  of  the  case  that  is  equally  conclu- 
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Bive.  The  evidence  fails  to  show  that  the  plaintiiFs  in  error 
are  or  ever  have  been  creditors  of  Barnes.  No  testimony 
was  introduced  to  prove  that  he  was  indebted  to  them  when 
the  attachments  were  issued,  nor  were  the  writs  or  proceed- 
ings in  attachment  put  in  evidence.  So  far  as  the  record 
discloses,  the  sole  indebtedness  of  Barnes  was  the  $600  bor- 
rowed by  him  from  the  defendant  in  error.  The  fact  that 
attachment  suits  were  commenced  was  no  evidence  that 
Barnes  was  indebted  to  the  plaintiffs  in  attachment.  The 
defendant  in  error  being  in  possession  of  the  property, 
claiming  title  thereto  when  it  was  attached,  it  devolved 
upon  the  plaintiffs  in  error  to  establish  by  competent  proof 
that  Barnes  was  indebted  to  them  and  that  the  attachments 
under  which  the  property  was  seized  were  regularly  issued. 
(Oberfelder  v.  Kavanaugh,  21  Neb.,  483;  Williams  v, 
Eikeixbei-ry,  22  Id.,  210,  and  24  Id.,  721;  Mathews  v. 
Denamore,  43  Mich.,  461.) 

There  is  no  error  in  the  record  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


Amanda  M.  Schuyler,  appellant,  v.  Lorinda 
Hanna  et  al.,  appellees. 

[Filed  February  3,  1891.] 

1.  Homestead:  Heir's  Estate  in:  Atjenation  During  Wid- 
ow's Life.  On«  H.,  a  resident  of  Falls  City,  died  in  Angnst 
1881,  leaving  as  heira  surviving  him  his  widow,  one  daughter, 
ft  son  named  Rndolpb,  and  the  children  of  a  deceased  son.  He 
was  possessed  of  a  considerable  estate,  inclading  the  homestead 
in  said  city,  on  which  his  widow  con  tinned  to  reside  until  her 
death  in  1885.  Shortly  after  the  death  of  his  father,  Rudolph 
and  wife  conveyed  their  interest  in  the  estate  of  his  father,  in- 
cluding the  homestead,  to  a  trustee,  who  afterwards  reconveyed 
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to  the  wife  of  Rndolph.  After  the  death  of  his  mother,  Ru- 
dolph ooQTeyed  a  ODe-third  interest  in  the  homestead  to  a 
trustee,  who  oonTeyed  to  his  sister,  who  brought  an  action 
against  the  wife  of  Kndolph.  ffeld^  First — Under  section  17  of 
the  homestead  law  of  1879,  that  the  heirs  of  the  person  whose 
property  had  been  selected  for  a  homestead  took  a  Tested  i^ 
mainder  therein,  subject  to  the  life  estate  of  the  snrriTinf  hoa- 
band  or  wife. 

2.  Remainders :  Vested:  Contingent.  It  is  the  present  capao- 
ity  of  takings  effect  in  possession,  if  the  possession  were  to  be- 
come vacant,  not  the  certainty  that  it  ever  will  become  Tacant 
while  the  remainder  continues,  which  distinguishes  a  Tested 
from  a  contingent  remainder. 

Appeal  from  the  district  court  for  Richardson  countjr. 
Heard  below  before  Appelget,  J. 

Isham  Reavia,  and  E.  W.  Thomas,  for  appellant,  cited, 
contend ing  that  the  deed  to  Hollebaugh  was  merely  a  quit- 
claim, and  that  do  estate  could  pass  until  the  death  of  the 
wife:  Young  v,  Clippinger,  14  Kan.,  148;  Blanchard  v. 
Brooks,  12  Pick.  [Mass.],  47;  Comsiock  v.  SniUh,  13  Id., 
116;  Allen  v.  HoUon,  20  Id.,  458;  Wrigid  v.  ISJiaw,  5 
Cush.  [Mass.],  56;  Miller  v.  Ewing,  6  Id.,  34;  Gee  r. 
Mo(yre,  14  Cal.,  472;  Kimball  v.  Semple,  25  Id.,  452; 
Hall  V.  Nute,  38  N.  H.,  422;  Olney  v.  HuU,  21  Pick. 
[Mass.],  311. 

Frank  Martin,  contra,  cited :  CroxaWs  Lessees  v.  8 her- 
erd,  5  Wall.  [U.  S.],  289 ;  2  Washb.,  R.  P.  507  ;  2  Hill- 
iard,  R.  P.,  189. 

Maxwell,  J. 

In  August,  1881,  one  Dr.  H.  O.  Hanna,  a  resident  of 
Falls  City,  died,  leaving  surviving  him  as  heirs  his  widow, 
Martha  A.  Hanna,  one  daughter,  the  appellant  in  this 
action,  a  son,  Rudolph  M.  Hanna,  and  the  children  of  a 
deceased  son.  At  the  time  of  his  death  the  doctor  was 
possessed  of  a  considerable  estate,  consisting  of  both  real 
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and  personal  property,  and  was  possessed  of  a  homestead, 
situate  on  lots  1  and  2,  block  103,  in  Falls  City.  This 
homestead  continued  to  be  occupied  by  the  widow,  Martha 
A,  Hanna,  until  her  death,  which  occurred  November  5, 
1885.  Soon  after  the  death  of  his  father,  Rudolph  M. 
Hanna,  together  with  his  wife,  the  defendant  in  this  action, 
made  a  quitclaim  deed  of  all  his  interest  in  the  estate  of 
his  father,  including  the  homestead,  to  one  Hollebaugh, 
who  soon  afterwards  reconveyed  the  same  to  the  defendant 
herein  by  a  quitclaim  deed.  After  the  death  of  his  mother 
Ktidolph  sold  and  conveyed  to  a  trustee  for  the  plaintiff, 
his  one-third  interest  in  the  homestead,  the  consideration 
being  the  sum  of  $200.  Conveyances  were  made  accord- 
ingly, and  the  plaintiff  claims  to  be  invested  with  all  the 
interest  that  Rudolph  had  in  his  father's  homestead  after 
the  life  estate  of  his  mother  had  terminated. 

The  question  presented  is.  What  interest,  if  any,  did  Ru- 
dolph have  to  convey  in  the  homestead  of  his  father  aft;er 
the  death  of  his  mother?  The  solution  of  the  question  de- 
pends upon  the  construction  of  the  homestead  law  of  1879. 
Section  17  of  that  act  provides  that  "If  the  homestead  was 
selected  from  the  separate  property  of  either  husband  or 
wife,  it  vests  on  the  death  of  the  person  from  whose  prop- 
erty it  was  selected  in  the  survivor  for  life,  and  afterwards 
in  his  or  her  heirs  forever,  subject  to  the  power  of  the  de- 
cedent to  dispose  of  the  same,  except  the  life  estate  of  the 
survivor  by  will."  The  language  is  somewhat  obscure,  as 
it  is  not  entirely  clear  to  which  party  the  words  "his  or 
her  heirs"  following  the  words  "survivor  for  life"  relate. 
The  fact,  however,  that  where  the  homestead  was  not  a 
part  of  the  estate  of  the  survivor  he  or  she  should  have 
only  a  life  estate  therein  would  seem  to  determine  this 
question.  In  other  words,  the  homestead  belongs  to  the 
estate  of  the  husband  or  wife  who  owned  the  same,  but 
the  survivor,  although  not  the  owner,  has  a  life  estate  in 
such   homestead  which  the  owner  cannot  by  will  divest. 
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On  behalf  of  the  plaintiflT  it  is  couteuded  that  the  esiuie 
of  Rudolph  in  his  father's  homestead  during  the  life  of  his 
mother  was  a  contingent  remainder,  and  that,  although  the 
death  of  the  widow  was  certain,  yet  as  the  person  who 
would  be  the  heir  of  the  original  owner  was  uncertain, 
therefore  no  person  could  transfer  an  interest  in  the  home- 
stead which  would  convey  the  fee  during  the  existence  of 
the  life  estate.  A  remainder  is  contingent  when  it  is  lim- 
ited to  take  effect  on  an  event  which  may  never  happen  or 
which  may  not  liappen  till  after  the  preceding  particular 
estate  ends  or  is  limited  to  a  person  not  in  being  or  not  as- 
certained. (^Williauison  v.  Field,  2  Sandf.  Ch.,  652;  Ledie 
V,  Marshall,  31  Barb.,  664;  Brown  v.  Lawreixcey  3  Cush., 
397;  Moore  v,  Lyons,  26  Wend.,  144;  Thompson  v.  Lad- 
ingtan,  104  Mass.,  193;  Smith  v.  Riee,  130  Id.,  441; 
Boone,  Real  Estate,  sec.  173.) 

Blackstone says :  ^'Contingent  or  executory  remainders, 
whereby  no  present  interest  passes,  are  where  the  e^^tate  in 
remainder  is  limited  to  take  effect,  either  to  a  dubious  and 
uncertain  person,  or  upon  a  dubious  and  uncertain  event, 
so  that  the  particular  estate  may  chance  to  be  determined 
and  the  remainder  never  take  effect.  First,  they  may  be 
limited  to  a  dubious  and  uncertain  person.  As  if  A  be 
tenant  for  life,  with  a  remainder  to  B's  eldest  son  (then 
unborn)  in  tail;  this  is  a  contingent  remainder,  for  it  is  un- 
certain whether  B  will  have  a  son  or  no,  but  the  instant 
that  a  son  is  born,  the  remainder  is  no  longer  contingent, 
but  vested.  Though,  if  A  had  died  before  the  contin- 
gency hap])ened,  that  is,  before  B*s  son  was  born,  the  re- 
mainder would  have  absolutely  gone,  for  the^ particular 
estate  was  determined  before  the  remainder  could  vest. 
*  *  *  A  remainder  may  also  be  contingent,  where  the 
pers<)!i  to  whom  it  is  limited  is  fixed  and  certain,  but  the 
event  upon  which  it  is  to  take  effect  is  vague  and  uncer- 
tain. As,  where  land  is  given  to  A  for  life,  and  in  case 
B  survives  him,  then  with  the  remainder  to  B  in  fee ;  here 
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B  is  a  certain  person^  but  the  remainder  to  him  is  a  con- 
tingent remainder^  depending  upon  a  dubious  event^  the 
uncertainty  of  his  surviving  A.  During  the  joint  liyes 
of  A  and  B  it  is  contingent,  and  if  B  dies  first,  it  never 
can  vest  in  his  heirs,  but  is  forever  gone ;  but  if  A  die& 
first,  the  remainder  to  B  becomes  vested."  (2  Blackstone 
Comm.,  169.) 

A  vested  remainder  is  one  by  which  a  present  interest 
passes  to  the  party,  though  to  be  enjoyed  in  the  future  and 
by  which  the  estate  is  fixed,  to  remain  to  a  determinate- 
person  ailer  the  particular  estate  is  spent.  He  has  a  fixed 
right  for  future  enjoyment.  It  is  the  present  capacity  of 
taking  eflTect  in  possession  if  the  possession  were  to  become 
vacant,  not  the  certainty  that  it  ever  will  become  vacant 
while  the  remainder  continues,  which  distinguishes  a  vested 
from  a  contingent  remainder. .  In  other  words,  in  the 
former  the  enjoyment  is  uncertain,  in  the  latter  the  right 
to  that  enjoyment.  (  Williamson  v.  Field,  2  Sandf.  Ch.> 
663.) 

In  Moore  v.  Lyons,  25  Wend.,  119,  the  court  of  errors 
of  New  York  held  that  in  a  devise  of  real  estate  to  A  for 
life,  and  after  his  death  to  three  others,  or  to  the  survivors 
or  survivor  of  them,  their  heirs  and  assigns  forever,  the 
remainder-man  took  a  vested  interest  at  the  death  of  the 
testator.  Survivorship  is  referred  to  the  period  of  the 
death  of  the  testator  where  there  is  no  intent  manifest  to 
the  contrary  so  as  to  cut  off  the  heirs  of  the  remainder- 
man who  should  hapi^en  to  die  before  the  tenant  for  Iife« 
It  was  also  held  that  the  remainders  were  vested  and  not 
contingent^  The  principal  opinion  was  written  by  Chan- 
cellor Walworth  and  contains  a  pretty  full  review  of  the 
cases  up  to  the  year  1840,  and  in  our  view  states  the  law 
correctly.  In  the  case  at  bar  the  remainder  became  vested 
in  the  heirs  on  the  death  of  their  fatlie%  If  any  one  of 
the  heirs  had  died  during  the  existence  of  the  life  estate^ 
the  heirs  of  such  deceased  heir  would  have  inherited  hia 
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estate.  That  is  the  law  of  descent  in  this  state;  therefore 
the  interest  of  Rudolph  Hanna  in  the  homestead  being  a 
vested  remainder  at  the  time  he  conveyed  to  HoUebaugh, 
his  interest  therein  passed  by  such  conveyance,  consequently 
nothing  passed  by  the  conveyance  to  the  trustee  for  his 
sister,  the  plaintiff. 

The  judgment  of  the  court  below  is  right  and  is 

Affirmed. 

The  other  judges  concur. 


31    812 

J%   «  Martin  Quick  v.  Bernard  Sachsse  et  al. 

31    8181 
48    6681 

31  3121  [Filed  Febsitaby  3,  1891.] 

82    690| 

1.  Bill  of  Exceptions :  Settlement.    A  bill  of  exceptions  must 

be  antheniicated  by  tbe  jadge  before  wbom  tbecaaee  was  tried, 
or,  in  case  of  agreement,  by  tbe  clerk  of  tbe  district  coart;  and 
the  judge  has  anthority  under  the  statute  after  the  expiration 
of  his  term  of  office  to  sign  such  bill. 

2.  General  Denial.    Under  a  general  denial  in  the  answer  t^e 

question  at  issue  is  the  truth  of  the  facts  stated  in  the  petition. 
Facts  in  the  nature  of  confession  and  avoidance  must  be 
pleaded. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Gropf,  J. 

Brown  &  Talbott,  for  plaintiff  in  error. 

Mahoney,  Mlnahan  &  Smylh,  contra. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Douglas 
county  by  the  defendant  in  error  against  the  plaintiff  in 
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error  to  recover  commission  for  the  alleged  sale  of  certain 
real  estate. 

It  is  stated  in  the  petition  "that  on  or  about  the 

day  of  July,  A.  D.  1886,  the  defendant,  representing  to 
the  said  firm  of  Sachsse  &  Landergren  that  he,  the  de- 
fendant, was  the  owner  of  the  north  half  of  the  northwest 
quarter  and  a  part  of  the  north  half  of  the  northeast  quar- 
ter of  section  10,  township  14  north,  of  range  13  east,  of 
the  6th  P.  M.,  in  the  county  of  Douglas  and  state  of  Ne- 
braska, containing  in  all  ninety  acres,  that  defendant  then 
employed  said  firm  of  Sachsse  &  Landergren  to  find  a  pur- 
cliaser  for  said  land  at  the  following  terms  :  Total  price, 
$26,000,  one-half  cash,  balance  in  one  year  at  8  per  cent 
interest;  and  defendant  then  agreed  to  pay  said  firm  of 
Sachsse  &  Landergren  for  finding  said  purchaser  at  said 
terms  a  commission  of  five  per  cent  on  the  first  thousand 
dollars  of  said  purchase  price  and  two  and  one-half  per 
oent  on  the  remainder  of  said  purchase  money ;  that  after- 
wards, to- wit,  on  or  about  the  15th  day  of  July,  1886,  the 
said  defendant  changed  his  terms  on  said  property  and 
then  signed,  executed,  and  delivered  to  said  firm  of  Sachsse 
&  Landergren  a  written  statement  employing  said  firm  to 
sell  said  lands  as  follows: 

"'July  15. 

"Sachsse  &  Landergren  :  You  may  sell  my  90  acres  in 
N.  W.  i  of  sec.  10,  R.  13,  T.  14,  for  $2«.000,  out  of 
which  I  will  allow  you  a  commission  of  $2,675  if  sold 
this  week.  If  not  sold  this  week,  our  price  shall  be  $30,000, 
out  of  which  I  shall  allow  you  $3,000;  cash,  one-half; 
balance  arrange  to  suit.     This  is  good  for  thirty  days. 

"  *  Martin  Quick.' 

"  That  afterwards,  to- wit,  on  or  about  the  17th  day  of 
July,  1886,  and  in  pursuance  of  the  terms  of  the  aforesaid 
written  instrument,  the  said  firm  of  Sachsse  &  Landergren 
procured  a  purchaser  for  said   premises  and  acting   upon 
the  said  authority  given  said  firm  by  the  defendant,  sold 
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said  premises  in  strict  conformity  with  the  terms  stated  in 
said  written  authorization  ;  that  in  order  to  induce  the 
said  purchaser  to  purchase  the  said  premises  on  the  said 
terms  the  said  firm  of  Sachsse  &  Landergren  agreed  with  the 
said  purchaser,  one  Lorenzen,  that  if  said  Loreuzen  would 
purchase  the  said  premises  on  the  said  terms  and  at  the 
said  price  fixed  by  defendant  the  said  firm  of  Sachsse  & 
Landergren  would  pay  to  the  said  Lorenzen  out  of  their 
said  commission  the  sum  of  one  thousand  dollars ;  that 
said  Lorenzen  agreed  to  said  proposition,  purchased  the 
premises  at  tlie  price  and  on  the  said  terms  of  the  defend- 
ant, and  paid  to  said  firm  of  Sach&se  &  Landergren  a  part 
of  the  purchase  price  and  then  agreed  to  pay  the  balance 
of  the  cash  payment  and  execute  and  deliver  the  proper 
notes  and  mortgage  for  the  payment  of  the  balance  of  the 
said  purchase  money  as  soon  as  the  defendant  would  exe- 
cute and  deliver  a  proper  deed  of  conveyance  for  said 
premises ;  that  they  immediately  notified  the  defendant 
that  they  had  sold  the  said  premises  according  to  the  terms 
fixed  by  defendant ;  that  defendant  failed,  neglected,  and 
refused  to  convey  said  premises  to  the  said  Lorenzen ;  that 
said  Lorenzen  was  and  at  all  times  has  been  ;*eady,  able, 
and  willing  to  complete  said  purchase,  and  has  been  pre- 
vented from  doing  so  only  by  the  failure  of  the  defend- 
ant to  perform  his  part  of  said  contract ;  that  the  said 
firm  of  Sachsse  &  Landergren  have  done  and  performed 
all  that  they  were  employed  to  do  in  procuring  a  purchaser 
for  the  said  premises,  and  have  acted  in  all  respects  in  that 
behalf  in  good  faith  and  for  the  best  interests  of  the  de- 
fendant." 

There  is  an  allegation  that  the  firm  is  dissolved  and  that 
Sachsse  has  acquired  the  interest  of  his  partner  in  the  ac- 
tion. 

The  answer  is  a  general  denial.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff  below 
(defendant  in  error)  for  the  sum  of  $1,675,  upon  which 
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judgment  was  rendered.  A  motion  is  now  made  to  strike 
the  bill  of  exceptions  from  the  files  because  not  certified 
by  the  judge  before  whom  the  cause  was  tried,  nor  by  the 
clerk  of  the  district  court  who,  where  the  bill  is  assented 
to  as  being  correct,  may  certify  the  same.  The  excuse  is 
that  Judge  Groff,  before  whom  the  cause  was  tried,  resigned 
the  office  of  judge  and  was  appointed  to  an  important  po- 
sition at  Washington.  This,  however,  was  not  a  sufficient 
excuse  to  justify  the  failure  to  present  the  bill  either  to 
him  or  the  clerk  of  the  court  for  certification. 

In  StcUe  V.  Barnes,  16  Neb.,  37,  it  was  held  that  the 
judge  who  heard  and  tried  the  case  in  the  district  court  had 
authority  to  settle  and  allow  a  bill  of  exceptions  in  a  case 
tried  before  him  after  the  expiration  of  his  term  of  office; 
and  this  we  have  no  doubt  is  a  correct  statement  of  the 
law. 

Unless  a  bill  of  exceptions  is  certified,  this  court  has  no 
assurance  that  it  is  the  same  record  which  was  before  the 
trial  court.  It  is  necessary,  therefore,  to  adliere  to  the 
rule  that  the  bill  of  exceptions  be  certified  in  the  manner 
provided  by  law.     The  motion  is  therefore  sustained. 

The  only  errors  that  can  be  considered,  therefore,  are  the 
sufficiency  of  the  petition  and  answer,  and  whether  or  not 
the  instructions  are  consistent  with  the  issue  made  by  the 
pleadings.  On  these  points  there  seems  to  be  no  defect. 
The  principal  defense  appears  to  be  that  the  plaintiff  in 
error  was  not  in  fact  the  owner  of  the  land  described,  but 
had  merely  an  option  thereon,  or  was  endeavoring  to  pur- 
chase it,  and  that  the  plaintiff  below  understood  these 
facts ;  and  that  the  memorandum  set  forth  in  the  petition 
was  not  to  take  effect  until  the  purchase  had  been  made. 
Facts  of  this  kind  must  be  pleaded  in  the  answer.  It  is 
matter  in  confession  and  avoidance,  and  cannot  be  proved 
under  a  general  denial. 

In  the  latter  case  the  only  issue  is  the  truth  of  the  facts 
stated  in  the  petition.     But  even  if  we  give  the  testimony 
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said  premises  in  strict  conformity  with  the  terms  stated  in 
said  written  authorization ;  that  in  order  to  induce  the 
said  purchaser  to  purchase  the  said  premises  on  the  said 
terms  the  said  firm  of  Sachsse  &  Landergren  agreed  with  the 
said  purchaser,  one  Lorenzen,  that  if  said  Lioreuzen  would 
purchase  the  said  premises  on  the  said  terms  and  at  the 
said  price  fixed  by  defendant  the  said  firm  of  Sachsse  & 
Landergren  would  pay  to  the  said  Lorenzen  out  of  their 
said  commission  the  sum  of  one  thousand  dollars ;  that 
said  Lorenzen  agreed  to  said  proposition,  purchased  the 
premises  at  the  price  and  on  the  said  terms  of  the  defend- 
ant, and  paid  to  said  firm  of  Sachsse  &  Landergren  a  part 
of  the  purchase  price  and  then  agreed  to  pay  the  balance 
of  the  cash  payment  and  execute  and  deliver  the  proper 
notes  and  mortgage  for  the  payment  of  the  balance  of  the 
said  purchase  money  as  soon  as  the  defendant  would  exe- 
cute and  deliver  a  proper  deed  of  conveyance  for  said 
premises ;  that  they  immediately  notified  the  defendant 
that  they  had  sold  the  said  premises  according  to  the  terms 
fixed  by  defendant ;  that  defendant  failed,  neglected,  and 
refused  to  convey  said  premises  to  the  said  Lorenzen;  that 
said  Lorenzen  was  and  at  all  times  has  been  ^'eady,  able, 
and  willing  to  complete  said  purchase,  and  has  been  pre- 
vented from  doing  so  only  by  the  failure  of  the  defend- 
ant to  perform  his  part  of  said  contract;  that  the  said 
firm  of  Sachsse  &  Landergren  have  done  and  performed 
all  that  they  were  eniployeil  to  do  in  procuring  a  purchaser 
for  the  said  premises,  and  have  acted  in  all  respects  in  that 
behalf  in  good  faith  and  for  the  best  interests  of  the  de- 
fendant." 

There  is  an  allegation  that  the  firm  is  dissolved  and  that 
Sachsse  has  acquired  the  interest  of  his  partner  in  the  ac- 
tion. 

The  answer  is  a  general  denial.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff'  below 
(defendant  in   error)  for  the  sum  of  $1,675,  upon  which 
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judgmeat  was  rendered.  A  motion  is  now  made  to  strike 
the  bill  of  exceptions  from  the  files  because  not  certified 
by  the  judge  before  whom  the  cause  was  tried,  nor  by  the 
clerk  of  the  district  court  who,  where  the  bill  is  assented 
to  as  being  correct,  may  certify  the  same.  The  excuse  is 
that  Judge  Grofi^,  before  whom  the  cause  was  tried,  resigned 
the  office  of  judge  and  was  appointed  to  an  important  po- 
sition at  Washington.  This,  however,  was  not  a  sufficient 
excuse  to  justify  the  failure  to  present  the  bill  either  to 
him  or  the  clerk  of  the  court  for  certification. 

In  State  v.  Barnes,  16  Neb.,  37,  it  was  held  that  the 
judge  who  heard  and  tried  the  case  in  the  district  court  had 
authority  to  settle  and  allow  a  bill  of  exceptions  in  a  case 
tried  before  him  after  the  expiration  of  his  term  of  office; 
and  this  we  have  no  doubt  is  a  correct  statement  of  the 
law. 

Unless  a  bill  of  exceptions  is  certified,  this  court  has  no 
assurance  that  it  is  the  same  record  which  was  before  the 
trial  court.  It  is  necessary,  therefore,  to  adhere  to  the 
rule  that  the  bill  of  exceptions  be  certified  in  the  manner 
provided  by  law.     The  motion  is  therefore  sustained. 

The  only  errors  that  can  be  considered,  therefore,  are  the 
sufficiency  of  the  petition  and  answer,  and  whether  or  not 
the  instructions  are  consistent  with  the  issue  made  by  the 
pleadings.  On  these  points  there  seems  to  be  no  defect. 
The  principal  defense  appears  to  be  that  the  plaintiff  in 
error  was  not  in  fact  the  owner  of  the  land  described,  but 
had  merely  an  option  thereon,  or  was  endeavoring  to  pur- 
chase it,  and  that  the  plaintiff  below  understood  these 
facts;  and  that  the  memorandum  set  forth  in  the  petition 
was  not  to  take  effect  until  the  purchase  had  been  made. 
Facts  of  this  kind  must  be  pleaded  in  the  answer.  It  is 
matter  in  confession  and  avoidance,  and  cannot  be  proved 
under  a  general  denial. 

In  the  latter  case  the  only  issue  is  the  truth  of  the  facts 
stated  in  the  petition.     But  even  if  we  give  the  testimony 
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set  forth  in  the  alleged  bill  its  full  effect^  it  sustains  the 
verdict  of  the  jury. 

There  is  no  error  in  the  record  and  the  judgment  is 


Affibmed. 


The  other  judges  concur. 


86    165 

31    816 
50    838 


City  of  South  Omaha  v.  Ora  Cunningham, 

[Filed  Febbuaby  3, 1891.] 

1.  Municipal  CorporationB :  Unsafe  Stbsets.  In  an  action 
by  an  execotrix  against  the  city  of  Soath  Omaha  for  causing  the 
death  of  the  testator  by  negligently  leaying  Twenty-sixth  street 
unguarded  at  a  point  a  short  distance  north  of  the  intersection  of 
said  street  with  Twenty-seyenth  street,  the  testimony  showing 
that  Twenty-eeve&th  street  runs  in  a  northwesterly  direction 
where  it  intersects  Twenty-sixth  street,  and  that  for  a  consider- 
able distance  north  of  the  intersection  the  space  between  the 
two  streets  is  but  a  few  feet  in  width,  and  that  the  excaTation 
was  made  on  Twenty-soTenth  street  near  the  intersection  of 
said  streets,  held^  that  the  questions  of  fact  were  fairly  submitted 
to  the  jury. 

S.  :  .    If  a  person  make  an  excavation  so  near  the  line 

of  a  public  street  that  one  la wf ally  passing  along  said  street 
may  accidentally  fall  into  it,  it  is  the  duty  of  the  ;  erson  mak- 
ing such  excavation  to  erect  barriers  as  a  protection  against  such 
accidents,  and  if  he  fails  to  do  so  and  a  person  falls  into  such 
excavation  and  sustains  lig^^'i^*  ^^  ^^^  ^  liable  for  such  n^ 
lect. 

3.  :  :  Defenses:  Intoxication,  when  relied  od  m  a 

defense,  must  be  pleaded.  Under  a  general  denial  the  only  proof 
admissible  is  to  establish  or  disprove  the  facts  stated  in  the 
petition. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Doane,  J. 
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Edgerton  and  Famsworthy  for  plaintiff  in  error,  cited : 
Oartright  v.  JSdmont,  58  Wis.,  370;  Com,  v.  Ford,  130 
Mass.,  67;  Deering,  Negligence,  sec.  162;  Smith  v.  Leav" 
entDorth,  15  Kan.,  81;  Goodin  v.  Dea  Moines^  55  la.,  67; 
Searddetf  v.  Hartford,  50  Conn.,  529;  Carpenter  v.  Ca- 
hoea,  81  N.  Y.,  21;  Vteder  v.  LMefalls,  100  Id.,  343; 
Sparhawk  v.  S€dem,  1  Allen  [Mass.],  30;  Snow  v.  Adams, 
1  Cush.  [Mass.],  443;  Fafmer  v.  Andover,  2  Id.,  600; 
Ooggswell  v.  Lexington,  4  Id.,  307 ;  Collins  v.  Dorchester, 
6  Id.,  396 ;  TuMe  v.  Holyoke,  6  Gray  [Mass.],  448 ;  Hay- 
den  r.  AtUeborough,  7  Gray  [Mass.],  338;  Puffer  v.  Orange, 
122  Mass.,  389. 

John  W.  Lytle,  con^a,  cited:  Warner  v.  Holyoke,  112 
Mass.,  362 ;  Coggswell  v.  Leodngton,  4  Cusb.  [Mass.],  307 ; 
Alger  v,  Lowell,  3  Allen  [Mass.],  403;  Hayden  v.  AtUebor- 
ough, 7  Gray  [Mass.],  343;  Bumham  v,  Boston,  10  Allen 
[Mass.],  290;  Foocworthy  v.  Hayings,  23  Neb.,  772;  Ray 
V.  St.  Faul,  42  N.  W.  Rep.,  297;  St.  Faul  v.  Kuby,  8 
Minn.,  125;  McKeigue  v.  JanesviUe,  31  N.  W.  Eep.,  298 ; 
Glidden  r.  Moore^  14  Neb.,  90;  Nicholas  v.  St  Paul,  47 
N.  W.  Kep.,  169;  Lincoln  v.  Beekman,  23  Neb.,  682;  Or- 
leans  v.  Perry,  24  Neb.,  831, 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error,  as 
executrix  of  the  estate  of  Martin  Cunningham,  to  recover 
damages  for  the  death  of  her  husband,  which  it  is  alleged 
was  caused  by  the  negligence  of  the  city.  In  her  petition, 
after  setting  forth  her  right  to  bring  the  action,  she  alleges 
*'  that  near  Q  street  in  said  city  of  South  Omaha  there  had 
been  a  path  passing  from  Twenty-fifth  street  to  Twenty- 
seventh  street  and  which  had  been  used  by  the  general 
public  in  passing  from  the  northeast  part  of  the  city  to  the 
8outh  and  west  part  thereof;  that  no  barriers,  railings,  or 
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signals  have  been  placed  where  the  travel  had  been  over 
said  path  mentioned  as  aforesaid,  but  that  said  defendant 
carelessly  and  negligently  failed  to  place  any  railing,  bar- 
riers, or  signals  along  the  east  line  of  said  Twenty-seventh 
street  or  west  line  of  Twenty-sixth  street  to  prevent  acci- 
dents and  protect  the  public,  as  hereinafter  set  forth ;  that 
within  three  days  prior  to  the  11th  day  of  NoveinW, 
188^7,  the  defendant  canscd  a  street  known  as  Twenty- 
seventh  street,  and  which  was  a  public  thoroughfare  for  its 
citizens  to  pass  over,  to  be  graded  perpendicular  to  a 
depth  of  sixteen  and  one-half  feet  on  the  east  side  of  said 
street,  at  a  point  where  the  accident  hereinafter  described 
occurred,  and  that  at  said  point  the  said  east  line  of  Twenty- 
seventh  street  comes  to  within  seven  feet  of  the  west  line 
of  Twenty-sixth  street,  also  a  public  traveled  thorough- 
fare in  said  city,  and  both  of  said  streets  intersect  with 
each  other  at  a  point  about  thirty -five  feet  south  of  the 
place  where  said  accident  occurred ;  that  notwithstanding 
it  was  the  duty  of  said  defendant  to  keep  the  said  excava- 
tion in  a  safe  condition  by  railings  and  guards  so  as  to 
protect  its  citizens  from  accidents,  yet  the  said  defendant 
did  not  place  any  guards  or  railings  on  said  west  line  of 
said  Twenty-sixth  street,  nor  the  east  line  of  Twenty-sev- 
enth street  at  the  point  where  said  accident  occurred,  nor 
any  other  place  along  said  excavation  between  P  and  Q 
streets,  and  did  not  make  said  excavation  in  a  safe  condition 
by  railings  and  guards  so  as  to  protect  its  citizens,  while 
passing  along  said  Twenty-sixth  street,  from  accident.  But 
said  defendant  suffered  and  allowed  the  same  to  remain 
without  such  guards,  lights,  or  danger  signals  to  indicate  or 
warn  persons  approaching  of  said  excavation. 

''That  the  said  Martin  Cunningham  while  passing 
down  and  along  Twenty-sixth  street,  passed  over  the  nar- 
row strip  of  land  between  said  streets  from  four  to  seven 
feet  wide,  and  came  to  the  excavation  aforesaid  in  said 
Twenty-seventh  street  at  a  point  seventy-five  feet  north  of 
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the  north  line  of  said  Q  street ;  that  by  reason  of  the  grad- 
ing of  Twenty-seventh  street,  the  regular  traveled  thorough- 
fare on  said  Twenty-sixth  street  was  left  from  seventeen  to 
twenty-five  feet  above  the  bottom  of  said  Twenty-seventh 
street  at  the  point  where  said  accident  occurred,  and  slop- 
ing westward  toward  the  east  line  of  said  Twenty-seventh 
street.  That  no  guards,  barriers,  or  signals  were  placed  on 
the  line  of  Twenty-sixth  street  as  aforesaid,  although 
within  seven  feet  of  said  excavation ;  that  on  the  evening 
of  the  said  11th  day  of  November,  at  about  7:30  o'clock, 
it  being  after  dark,  the  said  Martin  Cunningham,  while 
lawfully  traveling  from  the  post-office  in  South  Omaha  to 
bis  residence  in  the  south  part  of  said  city,  passed  down 
said  Twenty-sixth  street,  and  being  wholly  unaware  of  dan- 
ger^ and  without  any  fault  on  his  part,  was  precipitated 
down  said  embankment  and  into  said  excavation  at  the 
point  aforesaid  to  the  street  below,  and  thereby  received 
great  bodily  injuries  from  which  he  died  within  six  hours 
thereafter,  to  the  great  damage  to  said  plaintiff  in  the  sum 
of  $6,000." 

The  answer  is  a  general  denial.  On  the  trial  of  the 
cause  the  jury  returned  a  verdict  for  $5,000  in  favor  of 
the  plaintiff  below,  upon  which  judgment  was  rendered. 

The  testimony  tends  to  show  that  the  streets  running 
north  and  south  in  the  city  in  question  are  designated  by 
numbers,  number  one  being  the  first  street  on  the  east  side, 
while  numbers  two,  three,  four,  etc.,  are  the  streets  in  their 
order  west  of  number  1.  Twenty-seventh  street  is  the  for- 
mer county  road,  and  through  the  city  of  South  Omhha 
runs  in  a  northwesterly  direction  parallel  to  the  Union  Pa- 
cific railway.  Twenty -sixth  street  intersects  Twenty -seventh 
street  between  P  and  Q  streets.  Block  5  consists  of  a  nar- 
row gore  of  land  378  feet  in  length,  and  at  the  north  end 
eighty-five  feet  in  width,  running  to  a  point  at  the  south 
end,  where  Twenty-sixth  and  Twenty-seventh  streets  in- 
tersect.    The  streets  running  east  and  west  in  said  city  are 
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designated  by  the  letters  of  the  alphabet^  the  first  street 
on  the  north  being  known  as  A  street,  while  the  streets 
south  thereof  are  designated  B,  C,  D,  etc. 

The  testimony  shows  that  Martin  Cunningham  resided 
south  of  Q  street  and  west  of  the  railroad ;  that  on  the  even- 
ing in  which  he  was  killed  he  was  at  the  post-office  which 
was  then  on  Twenty-sixth  street  north  of  O  street ;  that 
the  natural  route  for  him  to  take  to  reach  his  home  was 
along  Twenty -six  til  street  to  Q,  then  west  on  Q  street  across 
the  railroad;  that  there  was  an  old  wagon  road  along 
Twenty-sixth  street,  although  most  of  the  travel  was  on  the 
east  side  of  that  street.  There  is  some  testimony,  however, 
tending  to  show  that  there  was  more  or  less  travel  on  the 
entire  street.  On  the  night  in  question  Cunningham, 
while  endeavoring  to  reach  his  home,  wandered  off  from 
Twenty-sixth  street  across  the  narrow  strip  of  land  at  the 
south  end  of  block  5  which  has  heretofore  been  spoken  of, 
and  fell  into  the  excavation  in  Twenty-seventh  street,  a 
distance  of  about  sixteen  feet,  and  received  injuries  from 
which  he  died.  The  testimony  shows  that  the  excavation 
had  but  recently  been  made,  and  the  question  is.  Was  the 
city  negligent  in  not  providing  adequate  barriers  to  pre- 
vent accidents? 

The  court  instructed  the  jury: 

''This  action  is  brought  by  the  plaintiff  as  administra- 
trix of  the  estate  of  Martin  Cunningham,  deceased,  to 
recover  damages  sustained  by  reason  of  the  death  of  her 
husband,  resulting,  as  claimed,  from  injuries  received  by 
him  from  falling  from  a  high  embankment  into  a  street  of 
the  city  of  South  Omaha,  known  as  Twenty-seventh  street. 
The  plaintiff  claims  that  the  city  of  South  Omaha  is  lia- 
ble for  such  damages  on  account  of  the  negligence  of  the 
city  in  permitting  Twenty-seventh  street  to  be  excavated 
to  a  depth  of  from  fifteen  to  sixteen  feet,  without  having 
erected  any  barriers  or  placed  any  signals  for  the  protection 
of  persons  who  might  pass  along  Twenty-sixth  street,  or 
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over  a  path  which,  it  is  claimed,  had  previously  existed 
and  been  in  common  use  by  the  public,  in  proximity  to 
Twenty-seventh  street.  The  defendant  interposes  a  gen- 
eral denial  to  the  claim  of  the  plaintiff.  You  are  in- 
structed : 

"I.  That  this  action  is  predicated  upon  the  negligence 
alleged  against  the  city,  and  unless  you  find  from  the  evi- 
dence that  there  was  some  negligence  of  the  city,  or  of  it.^ 
oflBcers  or  agents,  by  or  in  consequence  of  which  deceased 
received  the  injuries  which  occasioned  his  death,  the  plaint- 
iff cannot  recover. 

"II.  If  you  find  from  the  evidence  that  there  was  a  trav- 
eled way  ordinarily  used  by  the  public  for  a  considerable 
time  before  the  accident,  over  grounds  adjoining  Twenty- 
seventh  street  and  leading  into  that  street,  and  which  had 
been  used  generally  by  persons  having  occasion  to  go  from 
one  part  of  the  city  to  another,  or  from  Twenty -sixth  to 
Twenty-seventh  street  on  foot,  so  that  it  became  known  as 
a  common  way  for  travel  for  foot  passengers;  and  if  you 
further  find  that  it  was  necessary  for  the  city,  in  the  exer- 
cise of  a  reasonable  and  proper  care  when  Twenty-seventh 
street  was  excavated,  to  provide  a  barrier  or  railing  at  the 
termination  of  such,  traveled  way  or  path  for  the  purpose 
of  protecting  foot  passengers  traversing  such  way  or  path 
from  falling  into  the  excavation  in  the  street;  and  if  you 
find  that  the  city  unreasonably  omitted  to  erect  such  bar- 
rier or  railing,  or  to  place  such  signals  as  would  serve  as  a 
warning  to  persons  passing  along  such  traveled  way,  then 
and  in  such  case  you  would  be  justified  in  finding  that  the 
city  was  guilty  of  negligence  and  the  plaintiff  would  be 
entitled  to  recover  the  damages  suffered  by  reason  of  such 
negligence,  provided  the  deceased  himself  was  not  guilty 
of  negligence  contributing  to  his  injury. 

"  III.  If  you  find  from  the  evidence  that  the  city  of  South 
Omaha  permitted  Twenty-seventh  street  to  be  excavated  to 
aach  a  depth  as  to  render  it  dangerous  to  persons  passing 
21 
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along  other  highways  or  streets  in  said  city^  and  that  the 
ileceased  was  lawfully  passing  along  Twenty-sixth  street  in 
said  city^  and  that  the  place  where  the  accident  occurred  on 
Twenty-seventh  street  was  in  such  close  proximity  to 
Twenty-sixth  street,  over  which  deceased  was  passing,  as 
to  render  it  dangerous  to  persons  passing  along  said  street, 
and  that  there  was  nothing  to  indicate  where  the  line  of 
Twenty-sixth  street  was,  and  if  you  further  find  that  there 
were  no  barriers  or  signals  to  warn  persons  lawfully  pass- 
ing along  such  street  of  the  existence  of  such  danger,  and 
that  the  deceased,  in  the  exercise  of  due  and  ordinary  care, 
fell  into  such  excavation  on  Twenty-seventh  street,  and 
thereby  received  the  injuries  which  resulted  in  his  death, 
then  you  would  be  justified  in  finding  that  the  defendant 
was  guilty  of  negligence. 

"IV.  If  you  find  for  the  plaintiff  you  will  assess  her 
damages  at  such  a  sum  as  will  compensate  the  family  for 
the  pecuniary  loss  they  have  sustained  by  the  death  of  the 
husband  and  father,  not  exceeding  in  any  event  the  sum  of 
(5,000,  and  in  arriving  at  the  amount  of  such  pecuniar}' 
loss,  it  will  be  proper  for  you  to  consider  the  age  of  the 
deceased  at  the  time  of  his  death,  his  previous  condition  of 
health  and  strength,  his  ability  to  earn.a  livelihood  and  to 
provide  for  his  family,  and  his  expectation  of  life  according 
to  the  ordinary  experience  of  mankind.  But  you  will  ex- 
clude from  your  estimate  all  considerations  of  sympathy  or 
feeling  or  any  other  than  that  of  compensation  to  the  wife 
and  child." 

The  court,  at  the  request  of  the  city,  gave  the  following 
instructions: 

"I.  The  jury  is  instructed  that  a  city  is  not  bound  to 
erect  barriers  to  prevent  travelers  from  straying  from  the 
highway,  although  there  is  a  dangerous  j>lace  at  some 
distance  from  the  highway  which  they  may  reach  by 
straying. 

"II.  That  in  order  to  render  the  city  responsible  for 
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damages^  that  the  defect  must  exist  either  on  the  highway 
itself  or  so  immediately  contiguous  to  it  as  to  make  it 
dangerous  to  travel  the  highway  itself. 

"  III.  That  the  burden  of  proving  negligence  rests  on 
the  party  alleging  it,  and  where  a  person  charges  negli- 
gence on  the  part  of  another  as  a  cause  of  action  he  must 
prove  the  n^ligence  by  a  preponderance  of  evidence,  and, 
in  this  case,  if  the  jury  find  that  the  weight  of  evidence  is 
in  favor  of  the  defendant,  or  that  it  is  equally  balanced, 
then  the  plaintiff  cannot  recover,  and  the  jury  should  find 
for  the  defendant. 

"IV.  That  when  a  party  without  the  consent  of  the 
authorities  of  a  city  digs  or  leaves  open  a  dangerous  hole 
or  pit  in  the  street  and  a  person  is  thereby  injured,  the  city 
will  not  be  liable  for  such  injury  unless  the  nuisance  is 
known,  or  it  has  remained  a  sufficient  time  so  that  in  the 
exercise  of  ordinary  care  and  diligence  they  ought  to  have 
had  notice  of  the  dangerous  condition  of  the  street. 

"V.  That  a  city  is  only  required  to  keep  its  streets  in 
a  reasonably  safe  condition,  and  is  not  an  insurer  against  ac- 
cidents." 

The  court  also  modified  an  instruction  asked  by  the 
plaintiff  below  as  follows: 

"The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  Twenty-sixth  street  was  a  public  thorough- 
fare, and  that  the  excavation  made  in  said  Twenty-seventh 
and  other  public  thoroughfares  was  so  near  Twenty-sixth 
street  as  to  make  it  dangerous  to  travel  said  street,  and 
that  said  Martin  Cunningham,  while  passing  along  said 
Twenty-sixth  street,  had  a  right  to  expect  said  street  was 
in  a  good  and  safe  condition  to  travel  upon,  and  if  said  ex- 
cavation on  Twenty-seventh  street  was  made  in  such  close 
proximity  to  said  Twenty-sixth,  and  left  without  barriers, 
lights,  or  danger  signals  to  warn  travelers  approaching  of 
its  danger,  then  you  may  find  the  defendant  guilty  of 
Diligence,  and  should  find  for  the  plaintiff." 
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As  heretofore  stated,  the  exact  point,  at  which  Cunning- 
ham fell  over  the  bank  is  not  proved^  but  it  is  clear  that  it 
was  near  the  south  end  of  block  5.  The  question,  there- 
fore, is  similar  to  one  where  an  excavation  is  made  so 
near  a  public  thoroughfare  that  persons  passing  along  such 
thoroughfare  are  liable  to  fall  in  and  be  injured.  In  such 
case  the  rule  is  well  settled  that  if  a  person  making  the 
excavation  so  near  the  line  of  a  highway  that  a  person 
lawfully  traveling  along  such  highway  may  accidentally 
fall  into  it,  it  will  be  the  duty  of  the  person  making  the 
excavation  to  erect  a  barrier  as  a  protection  against  such 
accident,  and  if  he  fails  to  do  so  and  persons  fall  into  such 
excavation  and  are  injured  he  will  be  liable  therefor, 
{Cd[/g6weU  v,  Lexington^  4  Cush.,  307  ;  Alger  r.  Lowell^  3 
Allen,  402;  Norria  t\  Litchfield,  35  N.  H.,  271  ;  Beck  «. 
Carter,  68  N.  Y.,  283;  StraUon  v.  Staples,  59  Me.,  94; 
Baltimore,  etc,  It.  Co,  v,  Boteler,  38  Md.,  568  ;  Davis  v, 
HiU,  41  N.  H.,  329 ;  Vase  r.  Bliss,  50  Barb.,  358 ;  Wd- 
tor  V.  Dunk,  4  F.  &  F.,  298  ;  Barnes  v.  Ward,  2  C.  & 
K.,  661 ;  Cooley  on  Torts,  661.) 

The  testimony  whether  this  excavation  was  so  near  the 
the  public  street  as  to  require  the  erection  of  a  barrier  to 
prevent  accidents  seems  to  have  been  fairly  submitted  to 
the  jury,  and  there  is  no  error  in  the  instructions. 

Second — There  is  some  claim  that  Martin  Cunningham 
was  intoxicated  at  the  time  of  the  injury.  No  issue  of 
that  kind,  however,  is  made  in  the  pleadings  and  the  ques- 
tion cannot  be  considered.  Intoxication  is  an  affirmative 
defense  that,  in  a  case  like  that  under  consideration,  must 
be  pleaded,  and  cannot  be  given  in  evidence  under  a  gen- 
eral denial.  The  Code  requires  each  party  to  state  the 
facts  constituting  the  cause  of  action  or  defense  or  defenses, 
and  this  rule  should  be  adhered  to. 

This  court  has  decided  repeatedly  that  under  a  general 
denial  the  only  matter  in  issue  is  the  truth  of  the  fads 
stated  in  the  petition. 
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There  is  no  error  in  the  record  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


State  op  Nebraska  v.  Samuel  Chichester. 

[Filed  February  3,  1891.] 

Village  Elections :  Illegal  Voting.  Held,  That  illegal  voting 
at  a  village  election  is  not  punishable  under  the  proviaions  of 
sections  181  and  182  of  the  CrimiDal  Code. 

Exceptions  to  the  district  court  for  Gage  county, 
Broady,  J.,  presiding.  Filed  under  the  provisions  of  sec. 
515  of  the  Criminal  Code. 

Hugh  J,  Dobbsy  for  plaintiff  in  error,  cited :  Sedgwick, 
Statutory  Construction,  282,  358 ;  Rex  v,  InhaAUants,  1  T. 
R.  [Eng.],  96;  Matter  of  Schooner  Indtistry,  1  Gall.  [U. 
S.],  114,  117,  118 ;  U.  8.  V.  Athens  Armory^  35  Ga.,  344; 
U.  S.  V.  Winn,  3  Sumner  [U.  S.],  209-11-12;  Common- 
wealth  V.  Martin,  17  Mass.,  359,  362,  363;  Com.  v.  Lor- 
ing,  8  Pick.  [Mass.],  370,  374 ;  Com,  v.  Dana,  2  Met. 
[Mass.],  329;  People  v.  Warner,  4  Barb.  [N.  Y.],  314; 
Com.  V.  Cone, 2  Mass.,  132;  Camminga  v.  Com.,  2  Va.  Cas., 
128;  People  v.  Flanders,  18  Johns.  [N.  Y.],  164  ;  Quarlea 
V.  State,  5  Humph.,  [Tenn.],  561;  Givens  v.  Rogers,  11  Ala., 
545  ;  Com.  v.  King,  9  Cush.  [Mass.],  284 ;  Olive  v.  State, 
11  Neb.,  13. 

R.  S.  Bibb,  contra,  cited :  State  v.  Dodge  Co.,  10  Neb., 
20;  Fletcher  v.  Sondes,  3  Bing.  [Eng.],  580  ;  U.  S.  v.  Mor- 
ris, 14  Pet.  [U.  S.],  464 ;  U.  S.  v.  Wiltberger,  5  Wheat. 
[U.  S.],  76 ;  U.  8.  v.  Sheldon,  2  Id.,  [U.  S.],  119 ;  FeryiU 
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V.  AiwiU,  1  Blatch.  [U.  S.],  151,  156;  Seclgw.,  Stat.  & 
Const.  Law,  324,  326,  334;  1  Bishop,  Cr.  Law,  sees.  134, 
145;  U.  8.  V.  Clayton,  2  Dill.  [U.  S.],  224;  Newdl  N.  Mill 
Co.,  V.  Muxloto,  21  N.  E.  Rep.  [N.  Y.],  1048 ;  NetUes  v. 
StcUe,  49  Ala.,  35. 

NORVAL,  J. 

An  information  was  filed  in  the  district  court  of  Gage 
county  charging  the  defendant  with  unlawfully  voting  at 
an  election  held  in  the  village  of  Filley,  in  said  county,  on 
the  1st  day  of  April,  1890. 

The  information  charges  ''That  Samuel  Chichester,  late 
of  the  county  aforesaid,  on  the  1st  day  of  April,  A.  D. 
1890,  in  the  county  of  Gage  and  state  of  Nebraska  afore- 
said, then  and  there  being  and  not  having  actually  resided 
in  the  village  of  Filley,  in  said  county  of  Gage  and  state 
of  Nebraska,  the  same  being  an  incorporated  village  under 
the  laws  of  the  state  of  Nebraska  for  three  months  next 
preceding  the  annual  election  held  in  said  village,  on  said 
day  did  unlawfully,  willfully,  and  purposely  vote  in  said 
village  at  said  election,  on  the  day  aforesaid,  such  election 
being  then  and  there  duly  authorized  by  the  laws  of  this 
state." 

A  general  demurrer  to  the  information  was  sustained, 
and  the  state  excepted  to  the  ruling  of  the  court.  The 
county  attorney  brings  the  case  to  this  court  for  review 
under  section  515  of  the  Criminal  Code. 

The  question  presented  for  decision  is  whether  illegal 
;  voting  at  village  elections  is  punishable  under  the  provis- 

ions of  section  182  of  the  Criminal  Code. 
I  Section  61,  article  1,  chapter  14,  Compiled  Statutes,  pre- 

I  scribes  the  qualifications  of  those  entitled  to  vote  at  elec- 

tions held  in  villages  and  cities  of  the  second  class.  It  is 
required  that  the  person  be  a  qualified  elector  of  the  state, 
and  a  resident  of  the  city  or  village  for  three  months  pre- 
ceding any  election  therein. 
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Section  182  of  the  Criminal  Code,  under  which  this 
prosecution  was  brought,  provides  that  "  any  person  who 
shall  vote  in  any  precinct,  or  in  any  ward  of  a  city  in  this 
state,  in  which  he  has  not  actually  resided  ten  days,  or  such 
length  of  time  as  required  by  law,  next  preceding  the  elec- 
tion, or  into  which  he  shall  have  come  for  temporary  pur- 
poses merely,  shall  be  fined  in  any  sum  not  exceeding  five 
handred  dollars  nor  less  than  fi/ly  dollars,  and  imprisoned 
in  the  jail  of  the  proper  county  not  more  than  six  months/' 

The  language  used  in  expressed  terms  defines  the  oficnse 
of  ill^al  voting  in  a  precinct,  and  city,  and  prescribes  the 
punishment  therefor.  Village  elections  are  not  specifically 
mentioned  in  the  section,  and  unless  the  word  ^'pre- 
cincf  used  therein  includes  and  embraces  the  word  'Wil- 
lage,''  it  is  obvious  that  the  legislature  has  failed  to  impose 
a  penalty  for  illegal  voting  at  village  elections. 

The  section  being  a  penal  one  must  be  strictly  construed. 
The  intention  of  the  law-maker  in  enacting  it  must  be  de- 
termined by  giving  the  words  their  ordinary  and  popular 
signification.  The  words  village  and  precincts  are  unlike 
in  their  meaning.  A  village  is  a  municipal  corporation 
created  for  the  purpose  of  local  government  and  may  sue 
and  be  sued.  A  precinct  is  a  political  subdivision  of  a 
county  possessing  no  corporate  powers.  We  conclude 
therefore  that  the  Word  precinct  as  used  in  the  section  does 
not  include  a  village. 

It  is  claimed  by  the  learned  county  attorney  that  when 
sections  181  and  182  are  construed  together,  "They  cover 
every  species  of  illegal  voting  at  any  election  authorized 
under  the  laws  of  this  state.'' 

Section  181  provides  that  "The  provisions  of  this  chap- 
ter shall  apply  to  all  elections  authorized  by  the  laws  of 
this  state."  It  may  be  observed  that  chapter  XIX  of  the 
Criminal  Code,  which  contains  this  section,  embraces  sev- 
eral sections,  each  relating  to  offenses  against  the  election 
laws.     The  sole  purpose  of  the  legislature  in  enacting  sec- 
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tion  181  was  to  make  the  provisions  of  the  chapter  apply 
to  all  kinds  of  elections,  special  as  well  as  general,  held  in 
any  of  the  political  subdivisions  enumerated  in  the  chapter 
for  any  purpose  authorized  by  law;  but  it  was  not  intended 
to  extend  its  provisions  to  elections  held  in  any  political 
subdivision  of  a  county  not  therein  enumerated.  There  is 
no  law  or  statute  in  this  state  making  ill^al  voting  at  vil- 
lage elections  a  crime.  The  need  of  such  a  law  must  be 
conceded,  but  it  cannot  be  supplied  by  judicial  interpreta- 
tion. That  would  be  legislation,  which  is  placed  upon  an- 
other department. 

The  exceptions  taken  to  the  sustaining  of  the  demurrer 
to  the  information  must  be  overruled. 

Judgment  aooordingly. 

The  other  judges  concur. 


GusTAVE  Koehler,  appellant,  v.  F.  C.  Dodge  ex 

AL.,  APPELLEES. 


[FiLBD  FSBBUABT  3,  1891.] 

31    328 

59    275  ^ 

g.   Q^.        1.  usury:    Pabol   Agreement   Contemporary   With    Notb. 

61   178|  Where  a  person  borrows  money  and  gives  his  note  therefor, 

which  specifies  on  its  face  a  lawful  rate  of  interest,  a  verbal 
promise  of  the  borrower  made  at.  the  time  the  note  is  given,  to 
pay  a  rate  of  interest  in  excess  of  that  allowed  by  law,  wiU  not 
itself  make  the  transaction  nsurions. 

2.  :  .     In  such  case,  if  the  verbal  agreement  is  carried 

into  effect  at  the  time  the  loan  is  made  or  subsequently  thereto, 
by  the  borrower  paying  the  unlawful  interest,  or  if  the  lender 
in  pursuance  of  the  agreement  has  by  any  shift  or  device  re- 
served or  received  interest  in  excess  of  the  legal  rate,  the  tran- 
saction will  be  tainted  with  the  vice  of  usury. 

3. :  Case  Stated.  The  defendants  executed  and  delivered  their 

four  promissory  notes  for  a  loan  of  money,  which  by  their  terms 
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bore  iDterest  at  the  rate  of  ten  per  cent  from  date.  At  the  time 
the  loan  was  made  the  defendants  verbally  agreed  to  pay  for  the 
use  of  the  money  interest  at  the  rate  of  eighteen  per  cent  per 
annum.  The  notes  were  extended  from  time  to  time,  after  doe, 
the  defendants  paying  interest  thereon  from  date  at  eighteen 
per  cent.  Finally  the  notes  were  renewed  by  taking  the  notes 
in  suit,  bat  no  credit  was  given  for  the  interest  that  had  been 
paid  in  excess  of  the  legal  rate.  Held,  That  the  renewal  notes 
were  sabject  to  the  plea  of  osary. 

4.  Corporations:    Officbbs:    Notice.     Jl   corporation   is   not 

chargeable  with  the  knowledge  nor  boand  by  the  acts  of  one  of 
its  officers  in  a  matter  in  which  he  acts  in  behalf  of  his  own  in- 
terests, and  deals  with  the  corporation  as  a  private  individual, 
and  in  no  way  represents  it  in  the  transaction. 

5.  Negotiable  Instruments:    Maturity:   Bona  Fidb   Pub- 

CHASBB.  When  a  negotiable  note  is  purchased  after  maturity 
from  an  innocent  holder  for  value,  the  purchaser  takes  it  free 
from  all  equities  and  defenses  that  existed  between  the  orig- 
inal parties  to  the  paper. 

6.  :  :  An  Exception  to  the  rule  is  where  the  payee  be- 
comes such  purchaser.  He  is  not  within  the  protection  of  the 
rule  applicable  to  innocent  holders. 

7.  :  Pledge.    If  a  negotiable  note  is  indorsed  and  transferred 

before  due,  as  collateral  sucurity  for  a  loan  of  money  then 
made,  the  pledgee,  who  receives  the  paper  without  notice  of  any 
defense,  is  a  holder  for  value  in  the  usual  course  of  business. 

Appeal  from  the  district  court  for  Hall  county.  Heard 
below  before  Tiffany,  J.,  and  Harrison,  J. 

O.  A.  Abbott^  for  appellant : 

The  parol  agreement  did  not  taint  the  original  notes 
with  usury.  {BvMerfield  v.  Kidder,  25  Mass.,  512;  Allen 
V.  Turnliarrij  3  So.  Rep.,  854;  Richards  v.  Kountze,  4  Neb., 
206;  Dell  v.  Oppenheimer,  9  Id.,  454;  Bank  v.  Wagner ,  9 
Pet.  [U.  S.],  378;  Bushby  v.  Finn,  1  O.  St.,  410;  Hotel 
Co,  V.  Wade,  7  Otto  [U.  S.],  13.  Knowledge  of  an  officer 
of  a  corporation  is  not  notice  to  the  latter,  unless  ac- 
quired in  the  prosecution  of  its  business.  ( Wickersham  v. 
Zinc  Cb.,  18  Kan.,  481 ;  Atl.  Slate  Bank  v.  Savery,  82  N. 
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Y.,  291 ;  Washington  Bank  v.  Lewis,  22  Pick.  [Mass.],  24; 
FuUon  Bank  v.  Canal  Co.,  4  Paige  Ch.J"N.  Y.],  127. 

T hummel  &  Plait,  oontra: 

To  enforoe  the  usury  penalty  against  a  purchaser,  it  is 
not  necessary  to  prove  that  he  had  full  and  certain  knowl- 
edge of  the  defense.  {Cone  v,  Baldwin,  12  Pick.  [Mass.], 
645;  Goddardv.iyman,  14  Id.,  268;  Packwoodv.  Grideyy 
39  111.,  388;  Wade,  Notice,  44;  Haeaoig  v.  Brown,  34 
Mich.,  503 ;  Bank  v.  Scott,  10  Neb.,  86;  Olm«ted  v.  Secur- 
ity Co.,  11  Id.,  492;  Cheney  v.  Cooper,  14  Id.,  416;  Evans 
V.  DeRoe,  15  Id.,  631;  Nelson  v.  Hurford,  11  Id.,  465; 
Knox  V.  Williams,  39  N.  E.  Rep.,  786 ;  Lincoln  Natl,  Bank 
V.  Davis,  25  Neb.,  377.)  A  director  acting  as  in  this  case 
conies  fully  under  the  rule  of  notice.  (Smith  v,  Livingston, 
111  Mass.,  342 ;  Lincoln  Natl.  Bank  v.  Davis^  25  Neb.,  377 ; 
Suit  V.  Woodhall,  113  Mass.,  .391;  Bank  of  U.  S.  v.  Davis, 
2  Hill  [N.  Y.],  451.) 

NORVAL,  J. 

This  suit  was  brought  by  the  appellant  in  the  district 
court  of  Hall  county  to  foreclose  a  chattel  mortgage  given 
to  secure  two  promissory  notes,  each  in  the  sura  of  (8,310.45, 
bearing  date  October  29,  1884,  and  drawing  ten  per  cent 
from  date.  The  notes  were  executed  by  Freeman  C. 
Dodge,  and  were  payable  to  William  A.  Hagge,  the  cash- 
ier of  the  State  Central  Bank  of  Grand  Island,  for  the  use 
and  l)enefit  of  that  bank. 

It  is  alleged  by  the  plaintiff  that  the  defendants,  at  the 
time  of  the  execution  of  the  notes  and  mortgage,  were  part- 
ners doing  business  under  the  style  and  firm  name  of  F. 
C.  Dodge;  that  the  notes  and  mortgage  were  given  for 
the  use  and  benefit  of  said  firm,  and  that  the  plaintiff  is  an 
innocent  holder  for  value. 

The  defendants  contend  that  the  notes  were  given   in 


r 
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renewal  of  four  other  notes  given  to  the  State  Central 
Bank^  which  were  tainted  with  the  vice  of  usury,  and  that 
the  plaintifP  purchased  the  notes  in  suit  after  maturity  and 
was  chargeable  with  notice  of  the  consideration  for  which 
they  were  given. 

The  district  court  court  made  the  following  findings  of 
facts: 

"First — That  the  defendants  Freeman  C.  Dodge  and 
Edmund  B.  Abbott  were  partners  doing  business  under 
the  style  and  firm  name  of  F.  C.  Dodge,  as  alleged  in 
plaintiff's  petition,  and  that  the  notes  and  mortgage  sued 
on  were  made  by  the  defendant  Freeman  C.  Dodge  for  the 
use  and  benefit  of  said  firm. 

"Second — The  court  further  find  that  the  plaintiff,  Gus- 
tave  Koehler,  was  at  the  time  of  the  commencement  of  this 
suit  the  lawful  owner  and  holder  of  said  notes  and  entitled 
to  a  beneficial  interest  in  said  mortgage;  that  default  has 
been  made  in  the  condition  of  said  mortgage,  and  that  the 
plaintiff  is  entitled  to  an  order  of  sale  of  the  mortgaged 
property. 

"Third — And  the  court  do  further  find  that  the  notes 
described  in  said  mortgage  were  executed  and  delivered  to 
said  William  A.  Hagge  for  the  use  and  benefit  of  the  State 
Central  Bank  of  Nebraska,  of  which  bank  he  was,  at  the 
date  of  said  notes,  cashier. 

"Fourth — ^The  court  do  further  find  that  one  of  the 
notes  described  in  said  mortgage  and  marked  'Ex.  A,' 
was,  on  the  5th  day  of  February,  A.  D.  1885,  sold,  in- 
dorsed, assigned,  transferred,  and  delivered  to  the  United 
States  National  Bank  of  Omaha,  Nebraska,  as  collateral 
security  for  a  loan  made  to  the  State  Central  Bank  of 
Nebraska,  or  to  William  A.  Hagge  and  Henry  A.  Koenig, 
who  were  then  the  sole  owners  of  the  stock  in  the  State 
Central  Bank.  That  the  assignment,  transfer,  sale,  and 
delivery  was  made  before  the  maturity  of  said  note,  and 
without   any  knowledge  or  notice  to  said  United  States 
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National  Bank  of  any  defense  thereto,  and  was  received 
by  the  said  United  States  National  Bank  of  Omaha,  Ne- 
braska, as  collateral  security  as  aforesaid  in  the  ordinary 
course  of  its  business,  and  for  value;  that  prior  to  the  pur- 
chase of  'Ex.  A'  by  the  plaintiff  herein,  it  had  been  i-e- 
turned  to  the  Citizens  National  Bank,  or  Koenig  and 
Hagge. 

"  Fifth — The  court  do  further  find  that  -the  other  note 
described  in  said  mortgage,  and  marked  *Ex.  B,'  was  by 
the  State  Central  Bank  of  Nebraska  sold,  assigned,  in- 
dorsed, transferred,  and  delivered  to  the  Citizens  National 
Bank  of  Grand  Island,  Nebraska,  in  the  ordinary  course 
of  the  business  of  said  State  Central  Bank  of  Nebraska, 
and  that  the  Citizens  National  Bank  of  Grand  Island, 
Nebraska,  purchased  the  same  on  the  16th  day  of  Decem- 
ber, 1 884,  and  before  the  maturity  thereof,  but  with  notice 
of  the  equities  of  the  defendant. 

"Sixth — The  court  do  further  find  that  Henry  A. 
Koenig  was  president  of  the  State  Central  Bank  of  Ne- 
braska, at  the  time  said  notes  and  each  of  them  were 
made.  That  William  A.  Haggc  was  its  cashier  at  the 
same  time,  and  the  court  do  further  find  that  said  Heniy 
A.  Koenig  was,  upon  the  organization  of  the  Citizens  Na- 
tional Bank  of  Grand  Island,  Nebraska,  duly  elected  pres- 
ident thereof,  and  that  said  William  A.  Ha^e  was  duly 
elected  vice  president  thereof;  that  they  have  held  said  of- 
fices respectively  since  the  organization  of  said  last  named 
bank.  That  they,  and  each  of  them,  at  the  time  of  the 
transfer  of  the  note  marked  'Exhibit  B'  had  full  knowl- 
edge of  the  consideration  for  which  said  note  '  Exhibit 
B,'  was  given.  That  said  knowledge  was  acquired  by 
them  while  employed  as  president  and  cashier  of  the  said 
State  Central  Bank  of  Nebraska. 

''Seventh — The  court  do  further  find  that  said  notes 
and  each  of  them  were  purchased  by  the  said  plaintiff,  after 
the  maturity  thereof,  and  that  he  paid  therefor  a  valuable 
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consideration  and  thoir  full  market  value,  and  that  be  pur- 
chased or  obtained  *  Exhibit  B'  from  the  Citizens  National 
Bank  of  Grand  Island,  Nebraska,  and  'Exhibit  A'  from 
the  Citizens  National  Bank,  or  of  Henry  A.  Koenig  and 
William  A.  Hagji^e. 

"Eighth — And  the  court  do  further  find  that  at  the 
time  of  the  purchase  thereof  lie  was  chargeable  with  full 
notice  of  the  consideration  for  which  said  notes  and  each 
of  them  were  given. 

"  Ninth — The  court  do  further  find  that  the  said  notes 
*  Exhibits  A  and  B '  referred  to  in  said  mortgage,  and  each 
of  them,  were  given  in  renewal  of  four  several  promissory 
notes  described  as  follows,  to-wit :  Three  notes  dated 
September  21,  1881,  one  for  $3,000  due  in  thirty  (30) 
daySy  one  for  $3,000  due  in  sixty  (60)  days,  and  one  for 
$6,000  due  in  ninety  (90)  days  thereafter,  which  said  three 
several  notes  each  bore  interest  upon  their  face  at  the  rate 
of  ten  per  centum  per  annum,  payable  monthly  until  paid, 
and  each  of  said  three  notes  were  known  and  numbered  as 
5088, 6089, 5090,  and  one  other  note  dated  February  7, 1882, 
for  $6,000,  which  said  last  mentioned  note  was  No.  5351, 
and  was  payable  on  demand  with  interest  from  date  at  the 
rate  of  ten  per  centum  per  annum,  on  which  last  men- 
tioned note  there  was  paid  on  the  24th  day  of  June,  1882) 
the  sum  of  $4,000,  as  principal. 

"  Tenth — The  court  do  further  find  that  at  the  time  of 
the  execution  and  delivery  of  the  said  four  notes  above 
referred  to  as  Nos.  5088,  5089,  5090,  and  5351  there  was 
a  mutual  understanding  and  agreement  between  the  de- 
fendants and  the  State  Central  Bank  of  Nebraska,  to 
which  said  notes  were  payable,  that  the  defendants  should 
pay  interest  thereon  from  the  date  thereof  at  the  rate  of 
eighteen  per  centum  per  annum,  instead  of  ten  per  centum 
per  annum,  as  expressed  on  the  face  of  said  notes. 

'^Eleventh — ^The  court  do  further  find  that  the  defend- 
ants^ after  the  execution  and  delivery  of  said  four  notes 
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last  above  mentioned^  paid  interest  thereon  at  the  rate  of 
eighteen  per  centum  per  annum  on  the  amount  due  thereon 
irom  the  date  of  said  notes  respectively  up  to  the  21st  day 
of  January^  1883^  and  the  coart  finds  the  amount  of  said 
payments  so  made  at  the  rate  of  eighteen  per  centum  per 
annum  to  be  the  sum  of  $3,498. 

"Twelfth — The  court  do  further  find  that  the  notes  de- 
scribed in  the  mortgage  and  marked  Exhibits  A  and  B  were 
given  in  renewal  of  the  notes  numbered  5088,  5089,  6090, 
and  5351,  with  interest  thereon  at  the  rate  of  ten  per  centum 
per  annum  from  the  21st  day  of  June,  1883,  up  to  the  29th 
day  of  October,  1884,  the  day  of  the  date  thereof,  and 
that  by  mistake  of  the  parties  drawing  said  notes  and 
mortgage  the  same  were  made  for  a  larger  amouut  than  the 
unpaid  principal  of  said  four  notes,  with  interest  thereon, 
the  amount  of  such  error  being  the  sum  of  $1 40.90. '^ 

A  decree  of  foreclosure  was  entered  for  the  sum  of 
$10,502,  and  the  costs  of  suit  were  taxed  against  the 
plaintifil  The  case  is  brought  here  by  the  plaintifi^  on 
appeal. 

It  appears  from  the  tenth  finding  that  at  the  time  of  the 
making  of  the  four  notes  which  were  renewed  by  the 
notes  in  suit  it  was  agreed  between  the  defendants  and  the 
payee  that  the  makers  should  pay  interest  thereon  from 
their  date  at  the  rate  of  eighteen  per  cent,  instead  of  ten 
per  cent  as  expressed  on  their  face.  It  is  argued  by  counsel 
that  the  parol  contemporaneous  agreement  to  pay  a  usurious 
rate  of  interest  did  not  taint  the  notes  with  usury.  It  is 
doubtless  true  that  wiien  a  person  borrows  money  and 
gives  his  note  therefor,  specifying  a  lawful  rate  of  interest, 
a  verbal  promise  of  the  borrower  made  at  the  time  the 
indebtedness  is  incurred  to  pay  an  unlawful  rate  of  in- 
terest for  the  use  of  the  money  would  not  of  itself  make 
the  transaction  usurious.  {Butterjield  v,  Kidder,  8  Pick., 
512;  AUen  v.  Turnham,  3  Southern  Rep.,  854;  Van  Beil 
V.  Fordney,  79  Ala.,  76;  U.  S.  Bank  v.  Waggener,  9  Peters, 
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379,  400.)  But  where  the  verbal  agreement  is  carried  into 
effect  by  the  borrower^  at  the  time  of  making  the  loan  or 
subsequently  thereto^  paying  the  unlawful  interest^  or  where 
it  appears  that  the  lender,  in  pursuance  of  the  agreement, 
has  by  any  shift  or  device  reserved  or  secured  a  rate  of  in- 
terest in  excess  of  that  allowed  by  law,  it  will  make  the 
transaction  usurious,  notwithstanding  the  note  given  for  the 
repayment  of  the  money  borrowed  should  on  its  face  ex- 
press a  legal  rate  of  interest.  Parol  evidence  is  admissible 
to  show  the  usurious  consideration  of  a  note. 

In  the  case  at  bar  the  evidence  shows,  although  the  trial 
court  did  not  so  find,  that  when  the  four  original  notes 
were  given,  eight  per  cent  interest  from  their  date  until 
maturity  was  paid  in  advance,  and  the  notes  by  their 
terms  bore  ten  per  cent  interest  from  their  date.  This 
made  the  contract  illegal. 

It  is  also  established  by  the  undisputed  testimony,  and 
the  court  in  its  eleventh  finding  so  found,  that  the  de- 
fendants, after  the  delivery  of  these  four  notes,  paid  inter- 
est thereon  at  the  rate  of  eighteen  per  cent  per  annum 
from  their  date  until  January  21,  1883,  amounting  to 
^3,498.  When  the  renewal  notes  were  taken,  no  credit 
was  given  for  the  interest  that  had  been  paid  in  excess  of 
the  legal  rate.  This  made  the  notes  in  suit  usurious. 
Does  the  plaintiff^  hold  the  notes  free  from  the  defense  of 
usury?  The  court  in  the  eighth  finding  of  fact  finds  that 
the  plaintiff  purchased  them  with  notice  of  the  considera- 
tion for  which  they  were  given.  It  is  claimed  that  this 
finding  is  not  supported  by  the  evidence.  Both  notes  are 
n^otiable  in  form.  It  is  conceded  that  they  were  pur- 
chased by  the  plaintiff  in  good  faith  after  maturity,  pay- 
ing therefor  their  full  market  value.  But  it  is  contended 
that  he  purchased  from  innocent  holders,  and  is  therefore 
protected.  Both  notes  involved  in  this  case  were  made 
payable  to  W.  A.  Hagge,  and  were  delivered  to  him  for 
the  ase  and  benefit  of  the  State  Central  Bank  of  Grand 
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Island.  H.  A.  Koenig  and  said  Hagge  were  at  that  time 
the  sole  owners  of  the  bank,  the  former  being  president 
and  the  latter  cashier.  Siibse<}uently  the  State  Central 
Bank  ceased  to  transact  a  banking  business,  and  about  the 
same  time  the  Citizens  National  Bank  was  organized. 
Koenig  and  Hagge  have  been  stockholders  in  and  directors 
of  the  last  named  bank  ever  since  its  incorporation,  and 
have  resj^ectively  held  the  positions  of  president  and  vice 
president.  One  of  the  notes  in  controversy,  Exhibit  B, 
was  sold  and  indorsed  by  the  State  Central  Bank  to  the 
Citizens  National  Bank  for  value  in  the  usual  course  of 
business  before  maturity.  But  the  trial  court  finds  that  the 
Citizens  National  Bank  was  not  an  innocent  purchaser,  but 
was  chargeable  with  knowledge  of  the  consideration  of  the 
note  acquired  by  Koenig  and  Hagge  while  acting  as  presi- 
dent and  cashier  of  the  State  Central  Bank.  The  evidence 
shows  that  they  acted  for  themselves  and  not  for  the  Citi- 
zens National  Bank  in  negotiating  the  note.  The  bank  in 
making  the  purchase  was  represented  by  its  cashier,  D.  H. 
Vieths,  who  had  no  notice  of  any  infirmities  of  the  paper. 
Koenig  and  Hagge  acquired  knowledge  of  the  considera- 
tion of  the  note  long  before  the  organization  of  the  bank, 
in  the  prosecution  of  their  individual  business.  Knowl- 
edge thus  acquired  did  not  bind  the  bank  in  a  transaction 
where  they  deal  with  the  corporation  as  private  individuals 
unless  the  knowledge  was  previously  communicated  to  the 
bank.  They  were  acting  solely  for  themselves.  It  would 
be  unreasonable  to  expect  that  they  would  communicate  to 
the  corporation  the  fact  that  there  existed  a  defense  against 
the  note,  and  it  will  not  be  presumed  that  they  did  so 
We  are  of  the  opinion  that  the  Citizens  National  Bank 
was  an  innocent  holder  of  the  note.  (Angel  &  Ames  on 
Corp.,  sees.  308,  309 ;  Barnes  v,  Trenton  Gas  Light  Co., 
27  N.  J.  Eq.,  33 ;  Fird  Natl.  Bank  v.  Christopher,  40  N. 
J.  L.,  435;  Custer  v.  Tompkins  County  Bank,  9  Pa.  St, 
27  ;  Winchester  v.  Baltimore  R.Co.,  4  Md.,  231 ;   U.  S.  Ins. 
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Cb.  V.  Shriver,  3  Md.  Ch.,  381 ;  Wickeraham  v.  Chicago 
Zinc  Co.^  18  Kan.,  481;  La  Farge  Ins.  Co.  v.  Bell,  22 
Barb.,  54;   Washington  Bank  v,  Lewis,  22  Pick.,  24.) 

The  case  last  cited  was  an  action  upon  apromissory  note 
made  by  Lewis.  The  defendant  made  and  delivered  the 
note  to  Thompson,  one  of  the  directors  of  the  plaintiff,  to 
procure  the  bank-  to  discount  it  for  the  maker.  Instead 
of  doing  that  Thompson  pledged  it  to  the  plaintiff  for  a 
Ipan  made  to  himself.  Lewis  received  nothing  upon  the 
note.  It  was  held  that  the  bank  was  not  bound  by  the 
firaudulent  conduct  of  Thompson  and  that  as  he  did  not  act 
in  bis  capacity  as  director  in  the  transaction,  his  knowledge 
of  the  circumstances  under  which  the  note  was  procured 
was  not  the  knowledge  of  the  bank  and  did  not  affect  its 
rights. 

Notwithstanding  the  plaintiff  purchased  the  note  from 
the  bank  afler  maturity  he  holds  it  free  from  any  and  all 
defenses  available  to  the  makers  against  the  payee,  for  it 
has  become  the  settled  law  of  this  country  that  where  a 
n^otiable  note  is  purchased  after  due  from  an  innocent 
holder,  the  purchaser  takes  the  title  of  and  is  entitled  to 
the  same  protection  as  his  indorser.  {Bassett  v.  Avery , 
15  O.  St,  299;  /Simon  v.  Merritt,  33  la.,  637  ;  Eiley  v. 
Schawacker,  60  Ind.,  592 ;  Kinney  v.  Ki-use,  28  Wis.,  183  ; 
Hogan  v.  Moore,  48  Gra.,  166 ;  Peabody  v,  Rees,  18  la., 
571;  Bank  v.  Gove,  63  Cal.,  355.) 

An  exception  to  the  rule  is  where  the  original  payee 
parchases  from  an  innocent  holder.  (Kost  v.  Bender,  25 
Mich.,  515.) 

An  unsuccessful  attempt  was  made  by  the  defendants  on 
the  trial  in  the  district  court  to  show  that  the  Citizens  Na- 
tional Bank  was  but  a  reorganization  of  the  State  Central 
Bank;  that  the  former  succeeded  to  the  properties  and 
credits  of  the  latter,  and  that  Exhibit  B  was  obtained  by 
the  first  named  bank  in  that  manner  and  not  by  purchase 
in  the  usual  course  of  business.  The  evidence  shows  that 
22 


338  NEBRASKA  REPORTS.         [Vol.  31 


Koehler  ▼.  Dodge. 


the  Citizens  National  Bank  counted  among  its  numerous 
stockholders  Koenig  and  Hagge,  the  sole  stockholders  of 
the  State  Central  Bank^  but  the  new  bank  did  not  succeed 
to  any  of  the  assets  or  credits  belonging  to  the  old,  so  fiir 
as  the  evidence  discloses,  except  this  one  note. 

It  appears  from  the  findings  of  the  oourt  that  the  other 
note.  Exhibit  A^  was  sold^  indorsed,  and  transferred  hy 
the  payee  before  maturity  to  the  United  States  National 
Bank  as'  collateral  security  for  a  loan  made  by  it  to  the 
payee,  without  any  knowledge  or  notice  on  the  part  of  the 
bank  of  there  being  any  defense  thereto. 

The  decided  cases  establish  the  rule  that  where  a  ne- 
gotiable promissory  note  is  indorsed  and  transferred  before 
due  as  collateral  security  for  a  loan  of  money  then  made, 
the  pledgee  who  takes  the  paper  without  notice  of  any  de- 
fense is  a  holder  for  value  in  the  usual  course  of  business. 
Had  the  United  States  National  Bank  brought  suit  upon 
the  note  a  plea  of  usury  would  have  been  of  no  avail  to 
the  makers.  (Colebrook  on  Collateral  Securities,  5  ;  Miller 
V.  Pollock,  99  Pa.  St.,  202 ;  Trustees  of  Iowa  College  v.  Hill, 
12  la.,  462;  Ruddiek  v.  lAoyd,  15  Id.,  441;  Siotis  v. 
Byers,  17  Id.,  303 ;  State  Savings  Astfn  v.  Hunt,  17 
Kan.,  632;  R.  Co.  v.  Bank,  102  U.  S.,  14;  Hunt  ».  Nee- 
ers,  16  Pick.,  500;  Logan  v.  Smith,  62  Mo.,  455;  Dun-- 
eojnb  V.  R.  Co.,  84  N.  Y.,  190;  Fai^eU  v.  Bank,  90  N. 
Y.,  483;  Roxhorough  v,  Messick,  6  O.  St.,  448;  Tarbell 
V.  Sturtevanty  26  Vt.,  513;  Bond  v.  Wiltse,  12  Wis.,  611; 
Lyon  V.  Ewings,  l/ld.,  61  ;   Curtis  v.  Mohr,  18  Id.,  615.) 

The  plaintiff  claims  that  he  purchased  the  note  from  the 
United  States  National  Bank,  and  that  the  finding  of  the 
trial  court,  that  it  had  been  returned  to  the  Citizens  Na- 
tional Bank  of  Grand  Island,  or  Koenig  and  Hagge,  and 
by  them  sold  to  the  \  laintiff,  is  not  supported  by  the  evi- 
dence. The  testimony  shows  that  it  was  returned  to  Koenig 
and  Hagge  by  the  United  States  National  Bank  before  the 
plaintiff  obtained  it.     The  money  was  paid  by  Koehler  to 
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Koenig  for  the  note  and  the  testimony  fails  to  show  that  it 
was  ever  sent  to  or  received  by  the  United  States  National 
Bank.  Nor  does  it  appear  that  prior  to  July  16,  1886, 
the  date  of  plaintiff's  purchase,  the  loan  made  by  that 
bank,  for  which  Exhibit  A  was  pledged  as  security,  had  not 
been  fully  paid.  It  seems  to  have  been  liquidated,  but  at 
what  time  the  record  does  not  speak.  The  plaintiff  and 
Xoenig  in  their  testimony  say  that  Koenig  acted  as  agent 
for  Koehler  in  purchasing  the  notes,  but  they  failed  to 
state  any  facts  that  established  the  relation  of  principal  and 
agent.  They  only  state  conclusions.  No  explanations  is 
given  why  Koenig  would  act  as  agent  for  another  in  the 
purchase  of  a  note  in  which  he  presumably  had  an  inter- 
est. The  note  bears  the  indorsement  of  the  United  States 
National  Bank  to  plaintiff,  but  the  record  is  silent  as  to 
when  the  indorsement  was  made.  We  are  convinced  that 
there  is  sufficient  testimony  in  the  case  from  which  a  con- 
clusion could  be  legitimately  drawn  that  the  plaintiff  pur- 
chased the  note  of  the  payee  and  not  from  the  United  States 
National  Bank.  The  plaintiff  having  purchased  the  note 
after  maturity  from  the  payee,  he  is  not  an  innocent 
holder,  but  took  the  paper  subject  to  the  same  defenses 
that  existed  between  the  original  parties  thereto.  The  judg- 
ment of  the  district  court  is 

Affirmed. 
The  other  judges  concur* 
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James  Dailey,  appellee,  v.  Catherine   Eikble 

et  al.,  appellants. 

[FiLKD  Februabt  10,  1891.] 

1.  Deeds :  Pabtibs:  Dbcbes.     In  1883  one  D.  made  a  deed  of 

tain  real  estate  to  Catherine  K.  In  May,  1884,  Catherine  oon- 
Teyed  said  property  to  one  J.  H.  F.  by  deed  with  full  ooYODJUita 
of  warranty.  J.  H.  F.  paid  nothing  for  the  property.  Soon 
after  the  execation  of  the  last  mentioned  deed  D.  began  Mt 
action  in  the  district  court  against  Catherine  and  J.  H.  F.,  al- 
leging certain  facts  which,  if  trae,  woald  inyalidate  the  dead 
from  D.  to  Catherine,  and  prayed  that  the  deed  made  by  him  to 
Catherine,  and  from  her  to  J.  H.  F.  bedeliTered  up  and  be  can- 
celed and  the  title  qnieted  in  the  plaintiiT.  Personal  serrioe 
was  bad  upon  J.  H.  F.,  and  by  pablication  upon  Catherine.  A 
decree  by  default  was  entered  against  both,  which  was  after- 
wards set  aside  as  to  Catherine,  and  she  was  permitted  to  defend. 
Held,  First — That  as  she  had  conveyed  all  her  interest  in  the 
premises  before  the  bringing  of  the  action  she  was  not  a  neces- 
sary party  to  the  snit;  Second — That  the  decree  against  J.  H.  F., 
no  appeal  having  been  taken  or  modification  made,  diveated 
him  of  all  title  or  interest  in  the  premises. 

2.  Express  Trusts:   Cannot  Rest  in   Parol.    Under  sec  3,. 

ch.  32,  Compiled  Statntes,  an  express  trnst  in  real  estate  cannot 
be  created  by  a  parol  agreement  to  recouvey  the  same  to  the 
grantor. 

Appeal  from  the  district  court  for  Douglas  county* 
Heard  below  before  Wakeley,  J. 

Mahoney,  Minahan  &  Smyth,  for  appellants: 

The  statute  of  frauds  can  be  pleaded  cnlj  bj  parties  and 
privies.  {Rickarda  v.  Cunningham,  10  Neb.,  420;  Hansen 
V.  Berthelaen,  19  Id.,  441.)  Notice  must  be  alleged.  i^Lan'e 
V.  Krelde,  22  la.,  406;  Clapp  v.  Cedar  Co,,  5  Id.,  58; 
TJilier  r.  Rich,  37  Eng.  C.  L.,  784 ;  Fiich  v.  Jones,  85  Id.^ 
238 ;  BaUey  v.  Bidwell,  13  M.  &  W.  [Eng.],  73;  Hancock 
V.  Hale,  17  Fla.,  808;  Langdell,  Eq.  PI.,  sec.  185;  Bige- 
low,  Fraud,  130.) 
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Svntasler  &  Melntoah,  contra: 

The  warranty  deed  to  Feeney  cannot  be  defeated  by 
parol  proof  of  an  express  trust.  (Shafter  v.  Huntingtony 
19  N.  W.  Rep.,  11 ;  Cook  v,  Barr,  44  N.  Y.,  166;  Brown 
t?.  Bronson,  35  Mich.,  415;  Cobb  v.  Cook,  49  Id.,  11; 
Jones  V.  Van  Dai-ejiy  18  Fed.  Rep.,  619;  Randall  v.  Cim-' 
Mans,  23  N.  W.  Rep.,  531 ;  Fairehild  o.  Rasdall,  9  Wis. 
379;  Pavej/  v.  Ins,  Co.,  56  Id.,  221 ;  Hansen  v.  Berthd- 
sen,  19  Neb.,  433;  O'Brien  v.  Gaslin,  20  Id.,  347 ;  Cbwr- 
voirsier  v.  Bouvier,  3  Id.,  55;  Thorruiston  v.  Stimson,  21 
Me.,  195;  Bryant  v.  Crosby,  36  Id.,  562;  Richardson  v, 
Woodbury,  43  Id.,  206.)  Even  if  a  trust  existed,  service 
of  summons  upon  Feeney,  the  alleged  trustee,  and  a  decree 
against  him,  binds  Kinsler.  (Perry,  Trusts,  328 ;  Story,  Eq. 
Jur.,  1275 ;  Mackey  v.  Coaies,  70  Pa.  St.,  350.)  The  deed 
is  not  sufficiently  clear  and  certain  for  a  trust  deed.  {Shade 
V.  Bessinger,  3  Neb.,  140;  Wharton,  E v.,  1033.) 

Maxwelx.,  J. 

On  the  9th  day  of  May,  1884,  plaintiff  filed  his  petition 
in  the  court  below,  in  which  he  alleged,  in  substance,  that 
on  the  2d  day  of  November,  1883,  plaintiff  was  the  owner 
in  fee  of  the  real  estate  described  therein ;  that  on  or  about 
said  date  the  defendant,  Catherine  Kinsler,  with  the  inten- 
tion of  defrauding  the  plaintiff,  plied  him  with  intoxicating 
liquors,  and  that  while  under  the  influence  of  said  liquors 
she  brought  him  a  document  to  sign,  fraudulently  repre- 
senting it  to  be  a  paper  relating  to  an  application  of  hers 
for  a  pension  from  the  United  States  government;  that  he 
signed  said  paper  believing  it  to  be  as  represented;  that  in 
fact  it  was  a  deed  to  the  real  estate  aforesaid ;  that  plaintiff 
Deversold  or  agreed  to  sell  to  her  the  real  estate  mentioned; 
that  on  or  about  the  2d  day  of  May  1884,  she,  by  a  war- 
ranty deed,  attempted  to  convey  said  property  to  the  defend- 
ant, John  H.  Feeney ;  that  said  last  mentioned  deed  was 
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made  without  plaintiff's  knowledge  or  consent^  and  that 
Fceney  now  claims  to  own  said  property.  The  prayer  of 
the  petition  is  that  the  deed  from  Dailey  to  Kinsler  and 
from  Kinsler  to  Feeney  be  delivered  up  and  canceled ;  that 
the  defendants  be  enjoined  from  conveying  or  incumbering 
the  property,  and  that  the  title  thereto  be  quieted  in  the 
plaintiff. 

Personal  service  was  had  upon  the  defendant  Feenej ; 
the  defendant  Kinsler  was  served  by  publication.  Neither 
defendant  appeared.  Both  were  defaulted  and  a  decree 
rendered  against  them.  The  decree  was  substantially  that 
the  deed  from  Dailey  to  Feeney  was  obtained  by  fraud,  was 
null  and  void ;  that  the  deed  to  Feeney  was  made  without 
authority  of  law,  was  null  and  void;  that  the  deeds  be 
delivered  up  and  canceled;  that  the  title  to  the  property 
was  in  Dailey,  and  that  it  be  quieted  in  him. 

On  the  18th  day  of  October,  1888,  the  decree,  on  mo- 
tion of  Miss  Kinsler,  was  set  a^ide  as  to  her,  and  she  was 
given  leave  to  answer.  She  filed  a  general  denial.  After- 
wards, by  leave  of  court,  she  filed  an  amended  answer,  de- 
nying specifically  the  fraud,  admitting  the  conveyance  to 
Feeney,  but  alleging  that  it  was  in  trust  for  her.  To  whicli 
plaintiff  replied,  reciting,  among  other  things,  the  date  of 
the  commencement  of  the  action ;  that  personal  service  was 
had  upon  Feeney,  and  constructive  service  upon  Kinsler; 
that  the  defendants  failed  to  answer  or  plead ;  that  a  decree 
was  entered  quieting  the  title  in  the  plaintiff;  that  the  de- 
cree, as  to  Feeney,  was  never  set  aside;  that  afterwards 
Feeney  made  a  quitclaim  deed  to  Kinsler;  that  said  quit- 
claim deed  cast  a  cloud  upon  plaintiff's  title;  that  plaiiitifT 
purchased  the  property  in  1882,  and  assumed  and  agreed 
to  pay  a  certain  mortgage  thereon,  and  praying,  in  sub- 
stance, the  relief  asked  for  in  his  petition. 

A  trial  was  had  resulting  in  a  decree  finding  generally 
in  favor  of  the  plaintiff  and  canceling  the  deeds  of  the  de- 
fendant and  quieting  the  plaintiff's  title. 
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The  testimoDy  fails  to  show  that  the  deed  was  obtained 
by  Miss  Kinsler  by  plying  the  plaintiff  with  intoxicating 
liquors.  So  far  as  the  proof  shows^  the  deed  was  made 
volantarily.  It  appears^  however,  to  have  been  made  as  a 
matter  of  friendship,  and  had  she  retained  the  title,  there 
is  but  little  doubt  the  deed  would  have  been  sustained. 
She  conveyed  the  property  to  Feeney,  however,  without 
consideration,  upon  an  alleged  parol  trust  to  hold  the  prop- 
erty for  her.  This  conveyance  was  made  by  a  warranty 
deed  with  full  covenants,  by  which  she  parted  with  all  her 
right,  tide,  and  interest  in  the  property.  She  was  not  a 
necessary  party  therefore  in  this  action. 

Personal  service  was  had  upon  Feeney,  but  he  made  no 
defense  whatever,  but  allowed  a  decree  to  be  entered 
against  him  by  default.  Is  this  decr^  conclusive  in  the 
case?  In  other  words,  can  a  secret,  express  trust  be  raised 
by  parol  where  there  has  been  an  absolute  conveyance  of 
real  estate? 

Sec.  3,  ch.  32,  Compiled  Statutes,  provides  that  "No 
estate  or  interest  in  land,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall* 
hereafter  be  created,  granted,  aasigned,  or  surrendered,  or 
declared,  unless  by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing,  subscribed  by  the  party  creating^ 
granting,  assigning,  surrendering,  or  declaring  the  same.'^ 

The  fourth  section  excepts  from  the  operation  of  this 
provision  real  estate  disposed  of  by  will  and  trusts  arising 
by  implication  or  operation  of  law,  and  the  sixth  excepts 
agreements  wHere  there  has  been  a  part  performance. 

In  Courvoirsier  t?.  Bouvier,  3  Neb.,  61,  it  was  held  that 
ander  our  statute  an  express  trust  in  real  estate  cannot  be 
raised  by  a  parol  promise  to  reconvey  to  the  grantor.  This 
rule  was  affirmed  in  Hansen  v,  Berthelsen,  19  Neb.,  433^ 
and  in  O'Brien  v.  Gaslin,  20  Id.,  347. 

The  sections  above  quoted  were  copied  substantially  from 
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the  laws  of  Michigan  and  the  supreme  court  of  that  state 
in  Sliafter  v.  Huntington,  19  N.  W.  Rep.,  11,  held  that 
trusts  in  land  for  the  benefit  of  third  persons  cannot  be 
raised  by  a  parol  agreement.  (See,  also,  Drask  v.  Ghreen, 
9  Mich.,  366;  Groabeck  v.  Seeley,  13  Id.,  345;  Newtcm  r. 
Sly,  15  Id.,  396;  Brown  v.  Bronson,  35  Id.,  415;  Palmer 
V.  Staging,  41  Id.,  220.) 

The  same  doctrine  was  announced  by  the  supreme  court 
of  Minnesota  in  Randall  v.  Constans^  23  N.  W.  Rep.,  531, 
and  by  the  supreme  court  of  Wisconsin  in  Fairchild  r. 
Randall,  9  Wis.,  379;  Pavey  r.  Am.  Ins.  Co.,  56  Id.,  221. 
Many  other  oases  to  the  same  effect  might  be  cited. 

This  has  been  the  rule  in  this  state  for  nearly  twenty 
years,  and  if  changed  it  should  be  by  statute.     No  doubt 
there  are  cases  where  the  justice  of  the  matter  creates  a 
strong  desire  to  allow  parol  testimony  to  be  given  to  es- 
tablish the  trust.     The   law,  however,  gives   security  to 
titles,  prevents  fraud  and  peijury  in  the  assertion  of  al- 
leged trusts,  and  conduces  to  the  general  welfare.     It  is 
not  to  be  supposed  that  a  party  will  make  an  absolute  con- 
veyance of  real  estate  where  he  still  retains  an  interest 
therein,  without  that  interest  being  stated  in  writing.     The 
law,  at  least,  requires  it  to  be  so  stated,  and  it  is  the  duty 
of  the  court  so  to  declare.     Feeney  held  the  absolute  title 
to  the  land  in  question  at  the  time  the  decree  was  rendered 
divesting  him  of  all  title  and  interest  therein. 

No  appeal  was  taken  from  this  judgment  or  any  attempt 
made  to  modifv  or  set  it  aside,  and  it  is  now  in  full  foroe 
and  effect.     The  judgment  of  the  court  below  must  be 


Affirmed. 


The  other  judges  concur. 
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C.  DUSENBURY  V.  J.  W.  ALBRIGHT. 
[FiLSD  FEBBUABY  10, 1891.] 

]promifl8ory  Note:  Signbb  Afteb  Delivebt:  Liability.  A 
promissory  note  due  iu  ten  months  from  date  and  payable  to 
bearer  was  given  by  H.  M.  and  B.  F.  M.  About  two  months 
after  the  execution  of  the  note  the  original  holder  sold  the  same 
to  one  J.  at  a  duconnt  of  five  per  cent  with  accrued  interest,  and 
at  J.'s  request  signed  said  note  immediately  to  the  left  of  the 
signatures  of  the  original  makers;  the  reason  being,  as  testified 
to  by  him,  that  there  was  not  room  on  the  paper  under  the 
names  of  the  original  signers.  After  the  note  became  due  it  was 
transferred  to  one  A.,  who  brought  an  action  thereon  against  the 
original  holder.  Seld,  That  the  proof  showed  that  the  original 
holder  was  liable  as  maker  of  the  note. 

Error  to  the  district  court  for  Pawnee  county.  •  Tried 
below  before  Appelget,  J. 

J.  K,  Goudy,  for  plaintiff  in  error,  contending  that  Da- 
aenburj  was  simply  an  indorser  for  value,  cited:  Taylor 
V.  DobbinSy  1  Stra.  [Eng.],  399 ;  NaU.  Pemberton  Bank  v. 
Lougee,  108  Mass.,  373;  Palmei'  v.  Gh^ant^  4  Conn.,  389; 
JSeMer  v.  Oilmoj-e,  6  Phila.,  62;  French  v.  Tui'ner,  16 
Ind.,  59;  Folger  v.  Chase,  18  Pick.  [Mass.],  63;  Haines 
V.  Duboi9,  1  Vr.  [N.  J.],  259;  Herring  v.  WoodhuU,  29 
HI.,  92;  Hance  v.  MUler,  21  111.,  636  ;  Fayv,  Sears,  111 
Mass.,  154;  Davis  v.  Ndigh,  7  Neb.,  78;  E/gin  v.  Hill,  27 
Cal.,  373;  Coghlin  v.  May,  17  Cal.,  515 ;  Kittle  v.  De  La- 
maler,  3  Neb.,  325. 

Stoi'y  &  Story,  contra^  cited :  Smith  v.  Rawson,  61  Ga., 
208;  Lane  t\  Krekle,  22  la.,  399;  Cone  v.  Baldwin,  12 
Pick.  [Mass.],  545;  Delaney  v.  Idnder,  22  Neb.,  274; 
Junge  v,  Bownmn,  72  la.,  648;  Mason  v.  Mason,  Id.,  457; 
Johnson  v.  Giovei^  12  N.  E.  Rep.  [HI.],  257;  Hoiu^  v, 
GraJtam,  6  N.  E.  Rep.  [Ind.],  594;  Partridge  v,  Colby, 
19  Barb.  [N.  Y.],  248 ;   Cook  v.  Brown,  62  Mich.,  473. 
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Maxwell,  J. 

The  defendant  in  error  brought  an  action  against  the 
plaintiff  in  error,  and  alleged  in  his  })etition  that  '^on  the 
27th  day  of  February,  1882,  said  defciulant,  with  others, 
made  their  promissory  note  in  writing  of  that  date  in  the 
words  and  figures  following,  lo-wit: 

" '  $125.50.  February  27,  1882. 

"  *Ten  months  after  date,  for  value  received,  we  prom- 
ise to  pay  tQ  the  bearer  one  hundred  and  twenty-five  and 
-f^  dollars,  with  interest  at  ten  per  cent,  at  Joy,  Eckman 
&  David's  Bank,  Pawnee  City,  Nebraska. 

"*C.  Dusenbury.  Henry  McDowell. 

"'B.  F.  McDowell.' 

and  then  and  there  delivered  said  promissory  note  to  one 
W.  B.  Jones  for  value  received. 

''That  before  the  commencement  of  this  action  the 
plaintiff,  for  a  valuable  consideration,  became  the  owner  of 
said  note,  and  is  entitled  to  receive  the  money  therein 
promised.  No  part  of  said  note  has  been  paid,  except  the 
sum  of  fifty-five  dollars  paid  on  the  26th  day  of  Decem- 
ber, 1882,  and  there  is  now  due  from  the  defendant  to  the 
plaintiff  thereon  the  sum  of  eighty  and  ^^^^  dollars,  with 
interest  thereon  at  ten  per  cent  from  the  26th  day  of  De- 
cember, 1882,  for  which  amount,  with  costs  of  suit,  plaint- 
iff prays  judgment." 

The  defendant  below  in  his  answer  first  denies  each  and 
every  allegation  contained  in  the  petition ;  second,  states 
''that  said  alleged  note,  referred  to  by  plaintiff  in  his  said 
petition,  was  given  by  said  Henry  McDowell  and  B.  F. 
McDowell,  and  by  them  alone,  and  was  by  them  only 
signed  at  the  time  of  the  date  thereof,  or  at  any  other  time, 
as  makers ;  that  said  so-called  note  was  executeil  and  de- 
livered by  Henry  McDowell  and  B.  F.  McDowell  to  the 
<Vfondant,  the  consideration  of  which  was  certain  property 
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purchased  by  said  McDowells  from  this  defendant  at  a 
public  sale  of  property  belonging  to  this  defendant,  said 
sale  being  made  on  or  about  the  27th  day  of  February, 
1882,  said  property  so  as  aforesaid  by  said  McDowells 
purchased  was  the  property  of  this  defendant;  that  after- 
wards this  defendant  sold  said  so-called  note  to  one  W.  B. 
JoDes,  and  indorsed  the  same  as  follows:  '  C.  Dusenbury/ 
and  that  after  and  long  after  said  so-called  note  had  become 
due,  said  W.  B.  Jones  transferred  said  so-called  note  to  the 
plaintiff  herein,  who  at  the  time  of  said  transfer  to  him  well 
knew  that  said  so-called  note  was  past  due." 

The  plaintiff  below  in  his  reply,  first,  denies  the  allega- 
tions of  the  answer,  and,  second,  alleges  that  he  purchased 
the  note  without  notice  of  any  claim  of  the  defendant  be- 
low that  he  was  not  a  maker  of  the  note. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  for  the  full  amount  of  the 
note  less  $55,  which  had  been  paid  by  McDowell. 

The  testimony  tends  to  show  that  in  1882  Henry  Mc- 
Dowell and  B.  F.  McDowell  purchased  certain  property  of 
the  plaintiff  in  error  at  a  public  sale  and  gave  their  note 
therefor  for  the  sum  of  $125.50,  due  ten  months  after  date, 
with  interest  at  ten  per  cent.  About  two  months  after  the 
execution  of  the  note  the  plaintiff  in  error  sold  the  same 
to  one  Jones  at  a  discount  of  five  per  cent  and  accrued  in- 
terest, and  that  Jones  required  him  to  sign  the  note.  The 
plaintiff  in  error  in  his  testimony  says  in  effect  that  the 
reason  he  did  not  sign  immediately  under  the  names  of  the 
McDowells  was  because  there  was  not  room  on  the  paper, 
hence  he  signed  immediately  to  the  left  of  those  names. 
The  plaintiff  in  error  evidently,  from  his  own  testimony, 
did  not  regard  himself  as  an  indorser  on  the  note,  and  if  the 
testimony  of  Jones  is  to  be  believed  he  regarded  his  liabil- 
ity as  still  continuing.  About  two  years  after  Jones  had 
obtained  the  note  he  transferred  the  same  to  the  plaintiff 
below,  who  evidently  supposed  that  the  defendant  below 
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was  one  of  the  makers  of  the  note.  There  was  nothing 
on  the  face  of  the  note  to  apprise  him  who  was  the  payee. 
The  note  was  payable  to  bearer,  and  therefore  negotiable^ 
without  indorsement,  hence  the  legal  title  woald  pass  by  a 
mere  transfer  of  the  instrument. 

There  is  some  testimony  in  the  record  tending  to  show 
that  one  of  the  McDowells  had  moved  away  before  the 
bringing  of  this  action  and  that  the  other  was  not  in  a  sit- 
uation financially  to  pay  the  debt.  Whether  the  Mc- 
Dowells were  financially  able  to  pay  the  note  when  it  waa 
given  does  not  appear,  but  the  fact  that  Jones  required  the 
plaintiff  in  error  to  sign  the  same  as  joint  maker  leads  as 
to  infer  that  that  matter  was  in  doubt.  It  is  very  evident 
from  all  the  testimony  that  the  plaintiff  in  error  signed 
the  note  as  joint  maker  and  that  he  is  liable  thereon. 

A  case  very  similar  to  this  was  before  the  supreme  court 
court  of  Michigan  in  Cook  v.  Brown,  29  N.  W.  Rep.,  46, 
where  numerous  cases  bearing  upon  this  question  are  cited. 

The  judgment  of  the  district  court  is  right  and  is 

Affirmed. 
The  other  judges  concur. 


Js  t&  Thomas  Coy  v.  Christian  Miller, 

[Filed  Februaey  10, 1891.] 

1.  Boundaries:  Acquiisscenck:  Pbesumption.  Wliere a oocner 
snpposed  to  have  been  established  by  the  gOTernment  in  the 
surveys  of  public  lands  has  been  acquiesced  in  by  adjoining 
owners  of  such  lands  for  nearly  ten  years,  and  improvemeotB 
made  and  the  land  broken  up  to  the  line  thus  established,  there 
is  a  presumption  in  favor  of  such  corner  being  the  true  one, 
which  can  only  be  overcome  by  clear  proof  that  it  was  not  estab- 
lished by  the  government. 

3.  :  Pboof.  heldf  insufficient  to  sustain  the  verdict. 
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Error  to  the  district  court  for  Phelps  county.  Tried 
below  before  Gaslin,  J. 

Dilworth,  Smith  &  Dilworth,  and  HaM  ie  Patrick,  for 
plaintiff  in  error,  cited  :  Johnson  v.  Preston,  9  Neb.,  474 ; 
Morrison  v.  Neff,  18  Id.,  134 ;  Marsh  r.  Mitchell,  25  Wis. 
706. 

James  I,  Rhea,  and  W.  S.  Morlan,  contra,  cited  :  Jones 
r.  Kimble,  19  Wis.,  430;  Mordand  v.  Page,  2  Clarke 
[la.],  139;  Johnson  v.  Preston,  9  Neb.,  476-6. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  the  posses- 
sion of  certain  real  estate. 

It  is  allied  in  the  petition  that  the  plaintiff  has  a  legal 
estate  in  and  is  entitled  to  the  possession  of  the  following 
described  piece  of  land  off  of  the  west  side  of  lots  numbered 
11  and  14  in  section  30,  township  5  north,  range  17  west, 
of  the  6th  P.  M.,  situated  in  Phelps  county,  in  the  state  of 
Nebraska,  and  bounded  as  follows,  to-wit:  Beginning  at 
the  southwest  corner  of  said  lot  numbered  14  running 
thence  north  on  the  line  between  lots  numbered  14,  and  15 
and  11  and  10  in  said  section  30  forty  chains  and  forty- 
two  and  one-half  links  to  the  northwest  corner  of  said  lot 
numbered  11,  thence  east  five  rods,  thence  south  forty 
chains  and  forty-five  links  on  a  straight  line  to  a  point  on 
the  section  line  between  sections  30  and  31  in  said  town- 
ship and  range,  about  eleven  rods  east  of  said  southwest 
corner  of  said  lot  numbered  14,  known  as  the  Coy  corner ; 
thence  west  eleven  rods  on  said  section  line  to  the  place  of 
beginning,  containing  in  all  eight  acres,  more  or  less.'^ 

On  the  trial  of  the  cause  in  the  court  below  a  verdict 
was  returned  in  favor  of  Miller,  upon  which  judgment  was 
rendered. 
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The  real  question  in  controversy  is  the  location  of  the 
government  corner  on  the  north  line  of  section  30, 
which  divides  the  plaintiff's  land  from  that  of  the  de- 
fendant. 

One  John  A.  Jacobson  was  called  as  a  witness  on  behalf 
of  the  defendant  below  and  testified  as  follows: 

A.  In  1872  I  went  over  the  land. 

Q.  Where  were  you  living  at  that  time? 

A.  In  Harlan  county. 

Q.  Did  you  ever  see  a  corner  at  the  corner  of  Co/s 
place? 

A.  I  saw  a  pile  of  dirt  thrown  up  there  in  1872 — I  drove 
by  there — I  did  not  know  it  was  a  corner. 

Q.  Was  there  a  road  running  by  there? 

A.  Yes,  sir;  from  Orleans  to  Kearney. 

Q.  On  which  side  of  that  pile  of  dirt  that  you  saw  did 
the  road  run  ? 

A.  On  the  north  and  west  of  it.    • 

Q.  How  far  from  it? 

A.  Ten  or  twelve  rods. 

Q.  Do  you  know  where  the  corner  is  now  that  Coy 
claims? 

A.  Yes,  sir. 

Q.  Was  the  pile  of  dirt  that  you  saw  in  the  same 
place? 

A.  Yes,  sir,  about,  I  think, 

Q.  When  did  you  next  see  that  corner? 

A.  In  1876,  I  passed  and  noticed  it  about  the  same. 

Q.  When  did  you  next  see  it? 

A.  I  saw  it  then  after  Sacramento  started ;  they  turned 
the  road  then  and  went  right  through  the  corner. 

Q.  Show  the  way  it  run  on  this  piece  of  paper.  (Wit- 
ness draws  the  line  of  road  on  paper.) 

A.  In  1878  Sacramento  started  and  they  turned  the 
road  up  this  way  and  went  around  the  corner,  and  the 
wagon  wheels  went  right  into  the  holes;  there  were  four 
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holes,  I  think,  three  any  way,  and  a  pile  of  dirt  in  the 
center. 

Q.  Grass  grown  over  them? 

A.  No,  sir. 

Q.  State  if  any  one  was  living  around  there  in  1872. 

A.  No,  sir, 

Q.  Anybody  living  on  this  land  on  which  Coy  lives 
now? 

A.  No,  sir. 

Q.  Any  land  taken  around  there  at  all? 

A.  No,  sir. 

Q.  You  came  there  about  the  same  time  Nels  Johnson 
came  there? 

A,  Yes,  sir. 

By  a  juror: 

Q.  Did  the  corner  look  any  larger  the  last  time  you  saw 
it  than  the  first  time? 

A.  I  think  not,  because  the  grass  had  grown  up  some. 

Q.  Could  you  see  other  government  corners  around  there 
then? 

A.  We  could  on  the  county  line;  they  were  plain. 

Q.  Where  did  you  see  corners  on  the  county  line? 

A.  One  corner  right  south  of  the  Coy  corner. 

Q.  What  section  did  you  live  on  in  Harlan  county? 

A.  On  section  2. 

Cross-examination : 

Q.  How  plain  was  the  road  you  traveled  on  in  1872? 

A.  Pretty  plain. 

Q.  How  close  to  the  Harlan  county  line  were  these 
mounds? 

A.  Well,  I  donH  remember. 

Q.  How  many  mounds  did  you  see  on  the  way  to 
Kearney? 

A.  I  don't  know. 

Q.  Did  they  not  pile  up  dirt  to  mark  the  road  there? 
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A.  I  don't  know;  they  did  that  in  the  sand  hills. 

Q.  When  were  you  first  at  Coy's  house? 

A.  I  was  there  when  he  was  digging  the  cellar. 

Q.  How  far  did  this  road  run  west  of  his  house? 

A.  Not  far;  couple  of  rods^  perhaps. 

Q.  How  far  north  of  his  house? 

A.  Perhaps  the  same  distance. 

Q.  When  the  grass  was  burned  off  in  1872  yon  oonld 
see  a  long  ways? 

A.  Yes,  sir. 

Q.  Were  you  close  enough  to  this  corner  to  see  it  there 
were  any  stakes? 

A.  No,  sir. 

A  number  of  other  witnesses,  who  had  seen  the  corner 
in  question  prior  to  the  settlement  of  that  portion  of  the 
state,  testified  to  substantially  the  same  facts  as  Mr.  Jacob- 
son.  The  plaintiff  and  defendant  themselves  recognized 
this  as  a  government  corner,  and  cultivated  their  lands 
with  reference  thereto,  leaving  a  public  road  along  the  line 
which  passed  over  this  corner. 

The  land  on  the  strip  in  controversy  was  broken  up  by 
Mr.  Coy,  with  Mr.  Miller's  knowledge,  if  not  consent  A 
considerable  number  of  trees  were  set  out  on  the  strip 
which,  at  the  time  of  the  trial,  were  several  years  old.  He 
had  also  dug  a  well  thereon  and  made  other  improvements, 
all  with  Mr.  Miller's  knowledge  and  witliout  objection. 
In  1878  a  surveyor  was  called  who  testifies  in  substance 
that  he  found  the  corner  as  claimed  by  Coy;  that  the  field 
notes  showed  that  the  corner  was  more  than  two  rods  out 
of  place;  that  if  he  had  established  a  corner  from  the  field 
notes  he  would  have  established  it  according  to  measure- 
ment, but  that  the^ corner,  although  not  agreeing  with  the 
field  notes,  he  regarded  as  the  government  corner.  To  oflT- 
set  this  testimony,  a  surveyor,  shortly  before  the  bringing 
of  the  action,  had  made  a  survey  and  located  the  corner 
eight  or  nine  rods  within  the  lands  claimed  by  Coy,  and 
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thereupon  this  action  was  brought  to  recover  the  land  which 
it  is  claimed  belongs  to  Miller.  The  field  notes  were  in- 
troduced, showing  clearly  that  a  corner  had  been  established 
bj  the  government  surveyors  at  the  division  line  of  the 
lauds  now  owned  by  the  plaintiff  and  defendant. 

A  witness  was  called  on  behalf  of  Miller  who  testified 
that  when  the  survey  was  made  in  1878  no  corner  was 
found  at  the  point  in  controversy  but  that  the  surveyor 
established  the  corner.  One  or  two  other  witnesses  testi- 
fied to  substantially  the  same  facts.  The  clear  weight  of 
testimony,  however,  shows  that  the  corner  as  it  existed 
when  Coy  and  Miller  settled  upon  the  land  in  question  is 
the  true  government  corner.  This  corner  was  acquiesced 
in  for  nearly  ten  years  by  all  parties  interested  in  the 
property,  and  a  division  made  on  that  line  seems  to  give 
to  both  the  plaintiff  and  defendant  all  the  lands  they  pur- 
chased. 

The  question  involved  is  one  of  fact,  but  the  acqui- 
escence for  so  many  years  of  the  people  interested  in  the 
corner  as  it  existed  when  the  country  was  settled  is  a  strong 
circumstance  tending  to  show  that  there  is  but  little  cause 
of  complaint.  Under  this  state  of  facts  the  presumption  w 
favor  of  its  being  the  original  location  cannot  be  over- 
turned except  by  clear  proof  that  it  is  not  the  original 
corner.  Such  proof  is  not  found  in  the  record  in  this  case, 
hence  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Reversed  and  bemanded. 


The  other  judges  concur. 
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H.  A.  Gibson  v.  M.  E.  Smith  &  Co. 

[Filed  February  10, 1891.] 

1.  Clerk  of  District  Court:  Superfluous  Certificates. 
There  ^were  fire  certificates  of  ihe  clerk  of  the  district  court, 
four  of  them  being  dated  Aagast  5, 1889,  and  attached  to  sep- 
arate stipulations  in  the  district  court;  and  one  certificate  dated 
August  24, 1889,  to  the  record  proper.  Held,  That  the  four  cer- 
tificates dated  August  5,  18d9,  were  entirely  nnneceasaiy  and 
tended  to  cumber  the  record. 

"2.  Partnership :  Profit  Sharing.  The  mere  sharing  of  profits 
where  third  persons  have  not  been  led  to  believe  there  was  a 
partnership  does  not  create  a  partnership  unless  there  was  one 
in  fact. 


Z.  :  .     But  participation  in  the  profits  of  a  bnsinesB 

where  there  is  testimony  tending  to  show  that  the  persons  shar- 
ing the  same  took  them  as  principals  in  a  joint  business  in  which 
each  had  an  express  or  implied  authority  to  bind  the  other  will 
warrant  a  oonrt  or  jury  in  finding  that  there  was  a  partnership. 

Error  to  the  district  court  for  Douglas  countj.  Tried 
below  before  Groff,  J. 

E.  J.  HaineTj  for  plaintiff  in  error :  Community  of  both 
profits  and  losses  is  essential  to  partnership.  (3  Kent  Com., 
23;  Post  V,  Kimberly^  9  Johns.  [N.  Y.],  495;  Banchor  v. 
Cilly,  38  Me.,  5S5 ;  Buckner  v.  Lee,  8  Ga.,  288 ;  TibbaJOM 
V.  TibbaUs,  6  McLean  [U.  S.  C.  C],  82.)  Mere  profit 
sharing  is  no  longer  a  test.  {Cox  v,  Hickman,  8  H.  L.  Gas. 
[Eug.],  268 ;  1  Lindley,  Partnership,  42 ;  Collyer,  Part- 
nership, 7,  note  9;  Parsons,  Partnership  [2d  Ed.],  73; 
Story,  Partnership  [6th  Ed.],  49  and  note ;  Burckle  r.  Eck- 
€1%  1  Denio  [N.  Y.],  337;  Denny  v.  Oabbatt,  6  Met. 
[Mass.],  82;  Harvey  v.  Childs,  28  O.  St.,  321 ;  Eastman 
V.  Clark,  53  N.  H.,  276;  Beecher  v.  Bush,  45  Mich.,  193; 
Reed  v.  Murphy,  2  G.  Green  [la.],  574 ;  Vanderburgh  v, 
HuU,  20  Wend.   [N,  Y.],  70;   WUliams  v.  SouUer,  7  la., 
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435;  Runnels  v.  3Ioffett,  41  N.  W.  K«p.,  224;  Holbrook 
V.  (ySa-ne,  9  N.  W.  Rep.  [la.],  291.)  An  apparent  part- 
nership does  not  fix  liability  where  no  one  is  misled.  (1 
Lindley,  Partnership  [4th  Ed.],  48,  50;  Sherrod  v.  Lang- 
doriy  21  la.,  518;  Cook  v.  Pmrhyn,  36  O.  St.,  135; 
Parchen  v.  Anderson,  5  Pae.  Rep.,  588  ;  Wood  v.  Pennell, 
51  Me.,  52;  Thompsm  v.  Bank,  111  U.  S.,  520;  Fitch  v. 
Harrington,  13  Gray  [Mass.],  468;  Marble  v.  Lypes,  2 
So.  Rep.,  701;  1  Lindley,  Partnership,  56,  and  note  25; 
Seabury  v.  BoUea,  16  Atl.  Rep.  [N..Y.],  54;  1  Thompson, 
Trials,  see.  1499.) 

Chas  B.  Keller,  and  Oapps  A  McOreary,  contra,  cited, 
contending  that  a  partnership  existed  between  Glover  and 
Gibson:  Strader  v.  White,  2  Neb.,  362;  Manhattan  Mfg. 
(Jo.  V.  Sears,  45  N.  Y.,  797  ;  Bromley  v.  EUioU,  38  N.  H., 
287 ;  Bond  v.  Pittard,  3  M.  &  W.  [Eng.],  357 ;  Bige- 
low  V.  Elliot,  1  Cliff.  [U.  S.],  28 ;  Wright  v.  Davidson, 
13  Minn.,  449;  Miller  v.  Price,  20  Wis.,  117;  Felichy  v. 
Hamilton,  1  Wash.  C.  C.  [U.  S.],  492;  Dob  v.  Halsy,  16 
Johns.  [N.  Y.],  34;  Brovm  v.  Cook,  3  N.  H.,  64;  God- 
dard  v.  PraU,  16  Pick.  [Mass.],  412 ;  Baring  v.  drafts,  9 
Met.  [Mass.],  380;  Champion  v.  Bosttoiok,  18  Wend. 
[N.  Y.],  175;  Catskill  Bank  v.  Gray,  14  Barb.  [N.  Y.],  , 
471;  Berthold  v.  Goldsmith,  24  How.  [U.  S.],  536-546; 
Fiich  V.  Harrington,  13  Gray,  468-474  ;  Purviance  v.  Mc- 
ClinUe,  6  S.  &  R.  [Pa.],  261 ;  Cushman  v.  Bailey,  1  Hill 
[N.  Y.],  526;  Wood  v.  VaUette,  7  O.  St^  172;  Smith  v. 
HoUister,  32  Vt,  695 ;  Ward  v.  Thompson,  22  How. 
[U.  8.],  333 ;  Hazard  v.  Hazard,  1  Story  [U.  S.],  371- 
374;  Story,  Partnership,  54,  56,  90,  96,  97;  McCann  v. 
McDonald,  7  Neb.,  309. 

Maxwell,  J. 

Before  proceeding  to  the  consideration  of  this  case  we 
desire  to  call  attention  to  certain  certificates  of  the  clerk  of 
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the  district  court.  We  find  five  such  certificates,  the  last 
being  dated  August  24,  1889,  which  is  the  only  certificate 
required  in  the  case.  In  addition  to  the  foregoing,  how- 
ever, we  find  a  certificate  dated  August  6,  1889,  to  a  stip- 
ulation of  the  attorneys,  also  a  like  certificate  of  that  date 
to  another  stipulation,  and  a  like  certificate  of  that  date  to 
a  third  stipulation,  and  a  like  certificate  of  that  date  to  a 
fourth  stipulation  of  the  attorneys.  Here  are  four  certifi- 
cates that  are  not  authorized  by  law,  and  were  wholly  un- 
necessary, and  if  charges  have  been  made  therefor,  the 
party  is  clearly  liable  for  the  penalty  imposed  by  statute. 
It  is  the  policy  of  the  law  to  confine  the  fees  charged  by 
an  officer  strictly  within  the  limits  of  the  statute,  and  an 
officer  cannot,  by  adding  unnecessary  certificates,  increase 
the  fees  to  be  collected  by  him  without  subjecting  himself 
to  the  penalties  of  the  law. 

The  charging  of  fees  is  a  power  liable  to  abuse,  and  it 
is  the  duty  of  the  courts  to  enforce  the  penalties  of  the 
law  and  prevent  an  abuse  of  such  power.  It  may  be  said, 
however,  that  there  being  four  judges  in  Douglas  county 
holding  separate  courts  it  is  necessary  to  certify  papers 
in  each  court  where  the  clerk  cannot  be  personally  present 
This,  however,  is  not  the  case  as  the  filing  on  the  paper 
duly  signed  by  the  derk  or  his  authorized  deputy  is  all  that 
is  required. 

Second — This  is  an  action  by  Monroe  E.  Smith  and 
others  against  Homer  A.  Gibson  and  William  Glover,  as 
copartners,  doing  business  under  the  name  of  A.  H.  Gib- 
son. 

To  the  petition  filed  in  the  case  Mr.  Glover  filed  an  an- 
swer in  which  he  denies  that  he  was  a  copartner  with 
Gibson,  but  alleges  that  he  had  an  interest  in  a  certain 
stock  of  merchandise  that  was  kept  by  A.  H.  Gibson  in  a 
store  at  Hyde,  Colorado,  and  being  the  same  store  men- 
tioned by  plaintifi*  in  his  petition ;  that  the  interest,  terms, 
and  conditions  upon  which  said  A.  H.  Gibson  held  said 
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merchandise  was  under  and  by  virtue  of  a  certain  written 
contract,  a  copy  of  which  is  in  the  words  and  figures  fol- 
lowing to-wit : 

'^'Article  of  agreement,  made  and  entered  into  on  this 
24th  day  of  November,  1886,  by  and  between  William 
Glover  of  the  city  of  Aurora,  Nebraska,  party  of  the  first 
part,  and  A.  H.  Gibson,  of  Hyde,  Colorado,  party  of  the 
second  part, 

"  *  Witnesseth,  that  the  party  of  the  first  part  has  fur- 
nished unto  the  party  of  the  second  part  a  stock  of  general 
merchandise  valued  at  $1,248.90,  the  same  being  part  of 
the  stock  of  general  merchandise  now  in  possession  of  the 
party  of  the  second  part,  and  it  is  agreed  by  the  parties 
hereto  that  the  said  party  of  the  second  part  is  to  furnish 
stock  consisting  of  general  mercliandise  so  as  to  make  the 
entire  amount  of  stock  of  the  value  of  $3,746.70.  And  the 
party  of  the  second  part,  for  and  in  consideration  of  the 
receiving  of  said  stock  of  general  merchandise,  agrees  to 
and  with  the  party  of  the  first  part  to  carry  on  the  business 
of  selling  general  merchandise  at  retail  at  Hyde,  Weld 
county,  Colorado,  and  agrees  to  give  said  business  his  per- 
sonal labor  and  attention,  and  keep  a  true  and  accurate  ac- 
count of  said  bVisinoss,  and  to  keep  said  stock  good  and  of 
the  value  of  $3,746.70  out  of  the  proceeds  of  said  business; 
ifnd  it  is  agreed  by  and  between  the  parties  hereto  that 
during  the  month  of  January  of  each  year  a  true  and  cor- 
rect invoice  shall  be  taken  of  the  stock  in  said  store,  and  a 
full  and  true  statement  of  said  business  shall  be  made  by 
the  party  of  the  second  part;  that  the  party  of  the  first 
part  shall  then  receive  the  one-third  of  the  net  profits  aris- 
ing from  said  business.  But  it  is  expressly  agreed  that 
said  business  shall  be  conducted  in  the  name  of  the  party 
of  the  second  part,  and  that  this  agreement  shall  not  be 
construed  so  as  to  make  the  parties  hereto  partners,  and 
that  the  party  of  the  first  part  shall  not  be  liable  for  any 
loss  occurring  by  reason  of  said  business,  and  that  at  all 
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times  the  said  party  of  the  first  part  shall  be  the  owner  of 
said  stock  of  general  merchandise  up  to  the  value  of  one 
thousand  two  hundi'ed  and  forty-eight  and  ^^f^  dollars. 

'^It  is  further  agreed  by  and  between  the  parties  hereto 
that  if  the  party  of  the  second  part  shall  neglect  or  refuse 
to  faithfully  carry  on  said  business  as  herein  provided,  then 
the  party  of  the  first  part  shall  have  the  right  to  take  im- 
mediate possession  of  said  stock  of  goods  and  declare  this 
contract  at  an  end  and  settle  up  said  business  as  herein  pro- 
vided. 

''It  is  also  agreed  that  the  party  of  the  second  part  shall 

carry  on  said  business  for  the  term  of years  from  this 

date,  and  at  the  expiration  of  said  time  a  true  and  accurate 
invoice  of  the  stock  of  goods  then  on  hand  shall  be  taken 
and  an  accurate  account  of  said  business  be  given  by  the 
party  of  the  second  part  to  the  party  of  the  first  part^  and 
the  party  of  the  second  part  shall  turn  over  to  the  party  of 
the  first  part  one-third  of  stock  on  hand  at  time  of  invoice, 
11,248.90  worth  of  said  stock  to  be  in  as  good  condition  as 
the  stock  he  received  from  the  party  of  the  first  part,  and 
any  and  all  profits  that  may  be  due  the  party  of  the  first 
]>art  on  account  of  said  business. 

" '  We  herewith  sign  our  names 

'  In  presence  of^ 

"Wm.  Glover.  • 

" '  Witness :  "A.  H.  Gibson. 

«'W.  E.  BUELL. 

"'J.  T.  Hardin. 

''That  on  or  about  the  Ist  day  of  May,  1886,  the  said 
William  Glover  and  the  said  A.  H.  Gibson  had  a  full,  fair 
and  complete  settlement  of  the  business  had  under  and  by 
virtue  of  said  contract,  the  same  having  been  settled  in  ac- 
cordance with  the  terms  and  provisions  of  said  written  con- 
tract above  set  forth." 

In  the  reply  the  plaintiffs  allege  that  they  had  no  knowl- 
edge of  the  terms  of  the  contract  between  Glover  and 
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Gibson  and  allege  in  substance  that  Glover  is  liable  a» 
partner. 

There  seems  to  have  been  a  trial  to  a  jury  and  a  disa- 
greementy  and  afterwards  the  cause  was  submitted  to  the- 
court  on  the  evidence  formerly  taken  and  judgment  was- 
rendered  in  favor  of  the  plaintiff,  from  which  an  appeal  is- 
taken  to  this  court. 

The  testimony  tends  to  show  that  in  the  summer  o€ 
1886  Glover  and  Gibson  were  residents  of  Hamilton* 
county  in  this  state;  that  they  mutually  agreed  to  pur- 
chase a  stock  of  goods  in  Hastings,  in  payment  of  which 
Glover  turned  in  a  house  and  certain  lots  in  the  city  or 
Aurora,  and  Gibson  eighty  acres  of  land  near  that  place,. 
it  being  understood  that  Glover  was  to  have  a  one-third 
interest  in  the  stock  and  Gibson  a  two-thirds  interest. 
This  business  was  carried  on  for  a  short  time  at  Hastings- 
by  one  Wilcox,  who  seems  to  have  been  employed  by  botb 
Glover  and  Gibson.  In  September,  1886,  the  stock  was- 
moved  to  Hyde,  Colorado,  and  conducted  in  the  name  of 
A.  H.  Gibson.  A  cousin  of  Glover,  named  Marcy,  seems^ 
to  have  been  sent  there  as  a  clerk  and  on  his  returning  to^ 
Aurora  on  a  visit  Glover  professes  to  have  sold  to  him  his- 
interest  in  the  stock  and  so  notified  Gibson.  Gibson,  how- 
ever, refused  to  enter  into  copartnership  with  Marcy,. 
hence  this  arrangement  fell  through.  About  this  time- 
Glover  ordered  a  large  bill  of  goods  from  Tootle  Hosea 
Company,  of  St.  Joseph,  and  notified  Gibson  to  that  effect. 
Glover  claims  that  he  did  this  for  the  new  firm  of  Gibsoi^ 
A  Marcy.  As  Gibson  refused  to  accept  Marcy  for  a  part- 
ner Glover  endeavored  to  sell  his  interest  in  the  business^ 
to  Gibson  and  sent  him  a  note  filled  out  for  the  amount 
which  he  claimed  was  due  him.  This  purported  note  i» 
dated  October  12,  1886,  for  the  sum  of  $1,050,  with  inter- 
est at  ten  per  cent  and  due  one  year  after  date.  Gibsoi» 
refused  to  sign  the  note  and  afterwards  on  the  24th  day  or 
November,  1886,  the  contract  set  out  in  the  answer  wa& 


360 


NEBRASKA  REPORTS.         [Vol.  31 


Qibaon  t.  Smith. 


entered  into.  After  the  execution  of  the  contract  referred 
to  the  business  was  continued  as  formerly  until  May^  1887, 
when  Glover  purchased  the  interest  of  Gibson  in  the  store 
for  the  sum  of  $1^000,  which  seems  to  have  been  applied 
on  the  debts. 

The  plaintiff's  claims  are  for  goods  sold  to  Gibson  dur- 
ing the  continuance  of  the  alleged  partnership.  The  ques- 
tion presented  is,  Does  the  proof  show  that  Gibson  and 
Glover  were  in  fact  partners  ? 

The  general  rule  no  doubt  is  at  the  present  time  that 
merely  sharing  in  profits  where  third  persons  have  not 
been  legitimately  led  to  believe  there  was  a  partnership, 
does  not  create  one  as  to  them  unless  there  was  one  in  fact 
{Colwell  V.  Britten,  26  N.  W.  Rep.,  538 ;  Runnels  v.  Moffat^ 
41  Id.,  224.) 

In  the  case  last  cited  it  was  held  by  the  supreme  court 
of  Michigan  that  the  fact  that  two  persons  own  and  run 
boats  together,  paying  expenses  out  of  the  earnings  and 
dividing  the  profits  proportionately,  does  not  create  a  part- 
nership as  between  themselves  where  there  is  no  partner- 
ship name  and  there  is  no  understanding  between  the 
parties  that  such  relation  exists.  The  same  doctrine  is 
announced  in  Harvey  v,  ChUdSy  28  O.  St.,  319,  and  in 
Holbrook  V.  a  Berne,  9  N.  W.  Rep.,  291. 

Participation  in  the  profits  of  a  business  does  woi  per  se 
make  a  person  a  partner;  to  have  that  effect  the  participa- 
tion must  be  in  the  profits  as  such  under  circumstances 
which  give  him  a  proprietary  right  as  principal  trader  iu 
•uch  profits  before  division.  (Burnett  v.  Snyder,  81  N. 
Y.,  550;  S.  C,  37  Am.  Rep.,  527;  Oppenhehner  v.  Clem- 
vionsy  18  Fed.  Rep.,  886;  Wild  v.  Davenport,  48  N.  J.  L., 
129;  Vinson  v.  Bevendge,  3  Mc Arthur,  597;  36  Am. 
Rep.,  113;  Citizens  Bank  v,  Hine,  49  Conn.,  236;  Lind- 
ley  on  Partnership,  177.)  This,  in  fact,  was  the  decision 
in  Strader  r.  White,  2  Neb.,  348.  In  that  case  there  was 
testimony  tending  to  show  that  F.  A.  White  had  beeu  in- 
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terested  in  a  grading  contract,  although  his  name  had  been 
withheld  from  the  articles  of  agreement,  .and  it  was  held 
in  effect  that  if  he  was  found  to  be  a  partner  he  would 
be  chargeable  as  such  with  the  debts  of  the  firm.  The  in- 
structions given  conform  to  the  proof  in  that  case,  and,  we 
think,  state  the  law  correctly. 

The  case  was  tried  in  the  district  court  before  Judge 
Lake,  and  the  opinion  of  a  majority  of  the  court  was  de- 
livered by  him,  and  some  features  of  the  case  at  bar  re- 
semble the  leading  points  in  that  case.  In  the  Strader  case 
there  was  testimony  tending  to  show  that  White  partici- 
pated in  the  profits,  and  in  the  case  at  bar,  after  the  firm 
had  been  doing  business  for  nearly  four  months,  there  was 
an  attempt  on  the  part  of  Mr.  Glover,  by  the  articles  of 
agreement,  to  restrict  his  liability  to  the  creditors  of  the 
firm.  He  still  lield  the  share  of  his  stock,  however.  This 
stock  was  constantly  being  sold  and  replenished  by  his  as- 
sociate, Mr.  Gibson,  who,  from  all  the  testimony,  had 
authority  thus  to  sell  the  stock  and  purchase  new  goods  to 
keep  a  sufficient  assortment  on  hand.  This  being  the  case, 
and  the  testimony  of  Mr.  Gibson  being  that  the  parties 
were  partners,  we  are  unable  to  reach  a  different  conclusion 
from  that  of  the  district  court. 

The  correct  rule,  no  doubt,  is,  that  participation  in  the 
profits  of  business,  although  cogent  evidence  of  a  partner- 
ship, is  not  necessarily  decisive  of  the  question.  The  evi- 
dence must  show  that  the  persons  taking  the  profits  share 
them  as  principals  in  a  joint  business  in  which  each  had 
an  express  or  implied  authority  to  bind  the  other.  (Har- 
vey v.  Childa,  28  O.  St.,  319.) 

Where  money  is  advanced  to  be  used  in  a  trading  busi- 
ness and  returned  with  a  share  of  the  profits  during  the 
time  the  business  is  continued,  it  may  well  be  implied  that 
the  business  was  conducted  on  behalf  and  by  the  authority 
of  the  person  advancing  the  money  and  sharing  the  prof- 
its, for  it  is  by  continuing  the  trade  in  the  ordinary  way 
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that  he  expects  to  realize  profits.  Such  a  case  is  clearly 
distinguishable  from  one  where  money  is  advanced  to  be 
embarked  in  a  single  transaction  where  no  credit  is  con- 
templated; in  such  case  there  is  no  ground  for  the  implied 
authority  to  incur  debts  as  where  the  business  is  that  of 
merchandising.  (Harvey  v.  Childs,  28  O.  St.,  323;  Wood 
V.  Valietie,  7  Id.,  172;  LeggeU  v.  Hyde,  58  N.  Y.,  272.) 

Upon  the  whole  case  it  is  apparent  that  there  is  no  error 
in  the  record  and  the  judgment  ia 

Affibmkd. 


The  other  judges  concur. 
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H.  C.  Brome  v.  Cuming  County  et  aIm 

[Filed  Febbuaby  10,  1891.] 

1.  Statutes :  Repeal  by  Implication.  Section  47  of  chapter  18, 
Compiled  Statutes,  which  provides  for  the  appointment  of  a 
county  attorney  by  the  county  board  was  repealed  by  impUea- 
tion  by  the  *'  act  to  provide  for  the  election  of  county  attorneys, 
to  define  their  duties  and  fix  their  salaries,' '  etc,  approved 
March  10,  1885. 


2.  :  .     When  the  legislature  has  passed  two  statutes 

upon  the  same  subject,  the  last  one  covering  the  entire  subjeot- 
roatter  embraced  in  the  first,  and  also  containing  additional  pro- 
visions, the  last  act  supersedes  the  former,  and  repeala  it  by  im- 
plication. 

3.  County  Attorney:  Special  Counsel  Cannot  bk  Employed 

AS.  The  county  attorney  is  the  law  officer  of  the  county.  The 
county  board  cannot  lawfully  employ  an  attorney  to  perform 
the  duties  required  by  law  to  be  discharged  by  the  county  at- 
torney, and  pay  for  such  services  out  of  the  treasury  of  the 
county. 

Error  to  the  district  court  for  Cuming  oouuty.     Tried 
below  before  Powers,  J. 
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Brome,  Andrews  &  Sheean,  for  plaintiff  in  error,  cited, 
contending  that,  in  the  absence  of  express  statutory  prolii- 
tion,  a  county  may  employ  counsel:  Smith  v.  3Iayo7-,  13 
Cal.,  531;  Homblower  v.  Duden^  36  Id.,  670;  Clark  v. 
Ly(»i  Co.y  8  Nev.,  181;  EUia  v.  Washoe  Co.,  7  Id.,  293; 
TaUock  V.  Louisa  Co.,  46  la.,  138 ;  State  v.  PaUersm^  40  N. 
J.  K,  186;  Memphis  v.  Brovni,  2  Wall.  [U.  S.],  289-321 ; 
Memphis  v.  Adams,  9  Heisk.  [Tenn.],  518;  Butehei*  v. 
Camden,  29  N.  J.  Eq.,  478;  Wilhelm  v.  Cedar  Co.,  50  la., 
624 ;  OUUspie  v.  Broas,  23  Barb.  [N.  Y.],  379. 

JE.  K.  Valentine,  M.  McLaughlin,  and  T.  M.  Franse, 
etmjbra,  cited,  contending  that  the  act  of  1885,  providing 
for  ooanty  attorneys,  repealed  sec.  47,  ch.  18.,  Comp.  Stats.; 
PhMe  Co.  V.  Oerrard,  12  Neb.,  244;  Smails  v.  White,  4 
Id.,  353;  State  v.  Jones,  18  Id.,  401 ;  Daviess  v,  Fairbaim, 
3  How.  [U.  S.],  636;  Sullivan  v.  People,  15  111.,  233; 
LeiglUon  v.  WaJkei*,  9  N.  H.,  59;  Commonwealth  v.  JKim- 
haU,  21  Pick.  [Mass,],  366;  Harrison  v.  Walker,  1  Kelly 
[Ga.],  32;  Sedgwick,  Stat.  &  Const.  Law  [2d  Ed.],  104; 
Deader,  etc.,  Co,  v,  Allen,  16  Barb.  [N.  Y.],  15;  People  v. 
Van  Nort,  64  Barb.  [N.  Y.],  205;  U,  S.  v.  Tynen,  11 
Wall.  [U.  S.],  88;  Norris  v.  Crocker,  13  How.  [U.  S.], 
429;  Pana  v.  Bowler,  107  U.  S.,  529;  Stale  v.  Stoll,  17 
Wall.  [U.  S.],425;  U.  8.  v.  ClaAin,  97  U.  S.,  546;  Cook 
Go.  Bank  A).  U.  S.,  107  Id.,  445. 

NORVAL,  J. 

The  board  of  supervisors  of  Cuming  county  retained 
the  plaintiff  in  error,  an  attorney  at  law,  to  assist  the  county 
attorney  in  the  prosecution  of  suits  brought  against  several 
ex-oounty  clerks  and  their  bondsmen  to  recover  moneys 
alleged  to  have  been  received  by  said  county  clerks  during 
their  respective  terms  of  office  in  excess  of  the  compensa- 
tion allowed  by  law,  and  not  reported  to  the  county  board^ 
nor  paid  into  the  county  treasury.  The  county  board  al- 
lowed the  plaintiff  in  error  the  sum  of  $150  as  a  retainer 
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fee  in  said  actions,  whereupon  Emil  Heller,  a  taxpayer, 
took  an  appeal  to  the  district  court. 

The  cause  was  submitted  to  the  court  upon  the  following 
stipulation  of  facta: 

"H.  C.  Brome  ^ 

y.  >  Stipulation. 

The  County  op  Cuming,  j 

'^  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  the  above  entitled  cause  that  the  only  question 
involved  in  this  cause  is  as  follows,  to-wit:  Has  the  county 
of  Cuming  authority  and  power  through  its  duly  elected 
and  acting  board  of  supervisors  to  employ  an  attorney 
other  than  the  county  attorney,  to  aid  in  the  prosecution  or 
defense  of  civil  suits  to  which  the  county  is  a  party,  when 
by  the  county  board  such  employment  is  deemed  necessary 
and  to  pay  a  reasonable  compensation  for  such  services;  it 
being  agreed  that  the  above  question  of  law  shall  be  sub- 
mitted to  the  court  for  determination,  and  that  no  other 
question  shall  be  presented  to  or  determined  by  the  court 

in  this  case. 

''If  the  above  and  foregoing  question  be   determined 

affirmatively  by  the  court,  then  the  said  H.  C.  Brome  shall 
have  judgment  in  this  case  for  the  sum  of  $150,  with  in- 
terest thereon  at  seven  per  cent  per  annum  from  the  20th 
day  of  September,  1889,  and  the  court  shall  tax  costs 
herein  as  by  law  provided. 

"  If  said  question  be  determined  in  the  negative,  then 
judgment  shall  be  entered  dismissing  the  case  of  H.  C. 
Brome  made  herein,  and  taxing  the  costs  of  this  action 
against  him. 

"H.  a  Brome, 

*'P.  M.  MOODIE, 

*^  County  AWy  of  Cuming  Cb. 
"E.  K.  Valentine, 
"M.  McLaughlin, 
«T.  M.  Franse, 
^^ Attorneys  for  Emil  Hellei',  AppellarUj' 
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The  finding  and  judgment  of  the  district  court  were 
against  the  plaintiff  in  error. 

It  is  claimed  by  the  plaintiff  in  error  that  section  47  of 
an  act  entitled  '^An  act  concerning  counties  and  county 
oflScers/^  passed  by  the  legislature  in  1879,  conferred  au- 
thority upon  the  board  of  supervisors  to  make  the  employ- 
ment and  to  pay  him  for  the  services  rendered.  Said  sec- 
tion provides  that  ''  The  county  board  may,  when  they  deem 
it  necessary,  employ  an  attorney  to  prosecute  and  defend 
all  actions  in  which  the  county  is  a  party  or  may  be  inter- 
ested, and  to  advise  such  board  upon  any  matter  pending 
before  them.  But  the  compensation  allowed  such  attorney 
shall  not  in  any  one  year  exceed  the  sum  of  one  thousand 
dollars.'^  Unless  this  section  has  been  repealed  by  the 
legislature  the  point  made  by  the  plaintiff  in  error  is  well 
taken.  It  must  be  conceded  that  it  has  never  been  repealed 
by  any  express  enactment.  It  is  urged  by  the  defendant 
in  error  that  it  was  repealed  by  implication  by  the  passage 
by  the  l^islature,  in  1885,  of  an  act  entitled  ''an  act  to 
provide  for  the  election  of  county  attorneys,  to  define  their 
duties,  and  fix  their  salaries,'^  etc. 

Section  1  provides  that  a  county  attorney  shall  be 
elected  in  each  organized  county  at  the  general  election  in 
1 886,  and  every  two  years  thereafter. 

The  second  and  fourth  sections  are  as  follows : 

''Sec.  2.  It  shall  be  the  duty  of  the  county  attorney  to 
appear  in  the  several  courts  of  their  respective  counties 
and  prosecute  and  defend,  on  behalf  of  the  state  and  county, 
all  suits,  applications,  or  motions,  civil  or  criminal,  arising 
under  the  laws  of  the  state,  in  which  the  state  or  the  county 
is  a  party  or  interested." 

"Sec.  4.  The  county  attorney  shall,  without  fee  or  re- 
gard, give  opinions  and  advice  to  the  board  of  county 
commissioners  and  other  civil  officers  of  their  respective 
counties,  when  requested  so  to  do  by  such  board  or  officers, 
upon  all  matters  in  which  the  state  or  county  is  interested^ 
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or  relating  to  the  duty  of  the  board  or  officers  io  wliicli 
the  state  or  county  may  have  an  interest." 

By  the  third  section  it  is  made  the  duty  of  the  county 
attorney  to  prosecute  criminal  complaints  before  magis- 
trateSy  aa  well  as  all  civil  suita  before  such  officer,  in  whidi 
the  state  or  county  is  a  party  or  interested. 

Section  5  fixes  the  amount  of  salary  according  to  the 
population  of  the  county. 

Section  6  provides  that  "  The  county  attorney  may  ap- 
point one  or  more  deputies,  who  shall  act  without  any 
compensation  from  the  county,  to  assist  him  in  the  dis- 
charge of  his  duties ;  Provided^  That  the  county  attorney 
of  any  county  may,  under  the  direction  of  the  district 
court,  procure  such  assistance,  in  the  trial  of  any  person 
charged  with  the  crime  of  felony,  as  he  may  deem  necessary 
for  the  trial  thereof,  and  such  assistant  or  assistants  shall 
be  allowed  such  reasonable  compensation  as  the  county 
board  shall  determine  for  his  services,  to  be  paid  by  order 
on  the  county  treasurer,  upon  presenting  to  said  board  the 
certificate  of  the  district  judge  before  whom  said  cause  was 
tried  certifying  to  the  services  rendered  by  such  assistant 
or  assistants." 

Section  7  provides  that  "  In  the  absence,  sickness,  or 
disability  of  the  county  attorney  and  his  deputies,  the  court 
before  whom  it  is  his  duty  to  appear,  in  which  there  may 
be  business  for  him,  may  appoint  an  attorney  to  act  as 
oounty  attorney,  by  an  order  to  be  entered  upon  the  min- 
utes of  the  court,  but  who  shall  receive  no  compensation 
from  the  county  except  as  provided  for  in  section  six  (6)  of 
this  act." 

Prior  to  the  adoption  pf  the  act  from  which  the  above 
sections  are  taken  there  existed  in  this  state  the  office  of 
district  attorney.  It  was  the  duty  of  that  officer  to  prose- 
cute and  defend  all  suits,  civil  and  criminal,  within  his  dis* 
trict  in  which  either  the  county  or  state  was  interested. 
As  the  population  of  the  state  increased  the  duties  devolv- 
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ing  upon  the  district  attorney  so  augmented  that  it  was  im- 
possible for  him  to  do  but  little,  if  anything,  more  than 
attend  to  the  criminal  prosecutions  in  the  district  courts  of 
the  counties  of  his  district.  For  the  purpose  of  granting 
i*elief  the  legislature,  in  1879,  adopted  section  47  above 
quoted,  providing  for  the  appointment  of  a  county  attorney 
in  each  county.  In  1885  the  legislature  abolished  the 
o£5ce  of  district  attorney  and  created  the  office  of  county 
attorney,  providing  for  the  election  of  such  officer  by  the 
people.  It  imposed  upon  him  all  the  duties  which  before 
that  time  devolved  upon  both  the  district  attorney  and  the 
attorney  appointed  by  the  county  board.  The  act  of  1885 
is  full  and  complete  in  itself.  It  covers  the  whole  subject 
matter  embraced  in  section  47  and  was  intended  by  the 
legislature  as  a  substitute  for  it  and  the  law  creating  the 
office  of  district  attorney.  It  changed  the  method  of  select- 
ing the  legal  adviser  of  the  county  from  appointment  by 
the  board  to  an  election  by  the  people.  It  changed  the 
salary  and  also  placed  new  duties  upon  the  county  attorney. 
If  section  47  is  still  in  force  then  there  may  be  two  county 
attorneys  in  each  county.  This  the  law-makers  never  in- 
tended. The  rule  recognized  by  the  courts  is  where  the 
legislature  has  passed  two  acts  upon  the  same  subject,  the 
last  one  covering  the  entire  subject-matter  embraced  in  the 
first,  and  also  contains  additional  provisions,  the  last  act 
supersedes  the  former  and  repeals  it  by  implication.  (Pier- 
pant  Vf  Orouchy  10  Cal.,  315;  Leighton  v.  Walker,  9  N.  H., 
69;  BarUett  v.  King,  12  Mass.,  545;  People  v.  Van  Nort^ 
64  Barb.,  205;  D.  &  L.  Plank  Road  Co.  v.  AUm,  16  Id., 
16;  Daviess  v.  Falrbaim,  3  How.  [U.  S.],  636;  U.  8.  v. 
Tyrum,  11  Wall.,  88;  TJ.  8.  v.  Claflin,  97  U.  S.,  546.)  It 
follows  that  section  47  is  repealed  and  there  is  no  statute 
which  authorized  the  employment  of  the  plaintiff. 

It  is  insisted  by  the  plaintiff  in  error  that  a  county  board 
has  the  inherent  power  to  employ  an  attorney  and  pay  for 
such  services  from  the  treasury  of  the  county.   We  will  con- 
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oede  that  the  power  conferred  upon  a  county  to  sue  and  be 
sued  would  carry  with  it  the  authority  to  employ  an  attor- 
ney and  bind  the  county  for  such  services^  if  no  counsel  had 
•been  provided  it  by  law.  The  writer  held,  when  upon  the 
district  bench,  prior  to  the  taking  eflfect  of  the  present  county 
attorney  act  and  while  the  district  attorney  law  was  in  force, 
that  a  county  had  the  power  in  a  proper  case  to  employ 
counsel.  That  was  upon  the  theory  tiiat  the  district  attor- 
ney was  not  a  county  officer  and  as  the  law  had  not  made 
it  the  duty  of  any  officer  of  the  county  to  perform  the  serv- 
ices which  the  county  board  had  procured  counsel  to  per- 
form they  were  not  required  to  depend  upon  the  district 
attorney. 

These  reasons  no  longer  exist^  for  it  will  be  observed 
that  the  sections  of  the  act  of  1885,  quoted  above,  provide 
an  officer  for  each  organized  county  whose  special  duty  it 
is  made  to  attend  to  all  the  legal  business  of  the  county. 
He  is  required  to  prosecute  and  defend  suits  and  proceed- 
ings^ civil  or  criminal,  in  which  the  state  or  the  county  is  a 
party  or  interested. 

It  is  no  answer  to  say  that  the  people  may  elect  a  person 
to  the  office  of  county  attorney  who  is  not  competent  to 
protect  the  interests  of  the  county.  This  is  no  more  likely 
to  occur  in  filling  that  office  than  any  other  county  office. 
Would  it  be  claimed  that  because  an  incompetent  per- 
son should  be  elected  to  the  office  of  county  treasurer  or 
county  judge  the  county  board  have  the  power  to  employ 
another  person  to  discharge  the  duties  which  the  law  has 
placed  upon  such  officer?  Certainly  not.  In  principle  we 
see  no  difference  between  the  supposable  case  and  the  one 
at  bar.  But  the  presumption  is  that  competent  persons 
will  be  elected  to  the  office  of  county  attorney^  and  we  may 
say,  as  a  general  rule,  that  the  persons  filling  that  office  in 
this  state  are  competent  and  well  qualified  for  the  position. 

It  may  be  said  that  important  litigations  frequently  arise 
where  the  county  attorney  should  have  assistance  in  order 
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to  protect  the  interests  of  the  county  and  state.  Becogniz- 
iDg  that  such  necessity  might  exist,  the  legislature  has 
authorized  the  county  attorney  to  appoint  one  or  more 
deputies.  He  is  empowered,  under  the  direction  of  the 
district  court,  to  procure  assistance  in  the  trial  of  felonies, 
at  the  expense  of  the  county.  In  case  of  absence,  sickness, 
or  disability  of  the  county  attorney  and  his  deputies,  the 
court  before  whom  it  is  his  duty  to  appear  is  authorized  to 
appoint  an  attorney  to  act  in  his  place.  The  legislature 
has  made  ample  provision  for  protecting  the  interests  of 
the  county  and  state  by  furnishing  proper  legal  counsel. 
The  statute  having  pointed  out  the  mode  of  procuring 
counsel  for  the  county  it  is  exclusive  of  all  others. 

The  services  rendered  by  the  plaintiff  in  error,  for  which 
he  claims  compensation  in  this  case,  are  precisely  what  the 
law  required  the  county  attorney  to  perform.  The  em- 
ployment was  without  authority  of  law  and  no  recovery 
can  be  had. 

The  judgment  is 

Affirmed. 

The  other  judges  concur. 


State^  ex  rel.  Lincoln  Land  Co.,  v.  H.  C,  

Edwards  et  al.  |i  2Sl 


[Filed  Februaby  10, 1891.] 

:  Equalization.  The  board  of  equalization  of  a  coanty,  id 
eqaalizing  the  ossassmeDts  between  the  different  precinctSi  or 
townships,  may  consider  lands,  village  or  city  lots,  and  personal 
property,  not  assessed  by  the  state  board  of  equalization,  sepa- 
rately, and  determine  a  separate  rate  per  cent  of  addition  or  re- 
daction for  each  of  said  classes,  as  may  be  necessary  to  a  jnst 
and  proper  equalization  thereof.     All  the  property  in  a  precinct 

township,  belpnging  to  ,the  same  c^ass,  mnst  be  increaaed  or 
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diminished  in  the  same  ratio.  The  ralae  of  one  class  of  prop- 
erty in  a  precinct  may  be  increased  or  diminished,  if  necessary, 
without  disturbing  the  assessed  yal nation  of  another  dasL 
Bat  the  aggregitto  valuation  of  all  the  precincts  of  the  county 
cannot  be  reduced  below  that  returned  by  the  assessors,  nor  can 
snch  yaluation  be  increased,  except  in  such  an  amount  as  may 
bo  actually  necessary  and  incidental  to  a  proper  and  just  equal- 
ization. 

Behearinq  of  case  reported  26  Neb.,  701. 

Marquett,  Dev^eese  &  HaUy  for  relator,  cited:  SiaUj 
ex  rd.  Goff,  v.  County  Board,  20  Neb.,  595;  8.  C,  &  P. 
jB.  Co.  r.  Washington  Cb.,  3  Id.,  30;  SovjUi  Platte  Land 
Co,  V,  Buffalo  Co.,  7  Id.,  253 ;  Dundy  v.  Richardson  Cb., 
8  Id.,  508 ;  McKee  v.  Supertnsors,  53  Id.,  477. 

O.  P.  Mason,  8,  B,  Reed,  and  8.  JB.  Brierly,  con^o. 

NORVAIi,  J. 

This  case  was  decided  at  the  January  term,  1889,  and  is 
reported  in  26  Neb.,  701.  In  the  opinion  handed  down 
it  was  held  that  the  county  board  of  equalization  has  the 
power  to  increase  or  diminish  the  assessed  valuation  of  a 
precinct  or  township  by  adding  or  deducting  such  sum  as 
may  be  necessary  to  produce  a  just  relation  between  the 
valuations  of  the  several  precincts  or  townships  of  the 
county,  without  a  complaint  being  filed  or  notice  given  of 
such  intended  action.  On  motion  of  the  relator  a  rehear- 
ing was  granted  and  the  case  again  submitted. 

The  )K>int  is  made  that  the  court  erred  in  the  former 
opinion  in  treating  the  action  of  the  board  of  equalization 
as  raising  the  assessed  valuation  of  an  entire  precinct  An 
examination  of  the  petition  and  answer,  and  the  exhibits 
attached  to  the  same,  shows  that  the  board  did  not  change 
the  assessed  valuation  of  all  the  taxable  property  of  any 
precinct,  but  increased  the  valuations  of  the  lots  in  the 
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towns  of  Lisbon,  Grant,  and  Elsie,  which  constitute  a  por- 
tion of  the  precincts  in  which  they  are  located. 

The  question  is  therefore  presented  whether  the  board 
of  equalization  of  Perkins  county  had  the  power,  without 
complaint  and  notice,  to  add  to  the  assessed  valuation  of  the 
lots  in  the  towns  above  named. 

Section  70  of  the  revenue  law  provides  that  "The county 
board  shall  hold  a  session  of  not  less  than  three  nor  more 
than  thirty  days,  for  the  purpose  contemplated  in  this 
section,  commencing  on  the  first  Tuesday  afler  the  second 
Monday  in  June,  annually,  afler  the  return  of  the  assess- 
ment books,  and  shall :  First — Assess  all  such  lands  or  lots 
as  iiave  been  listed  by  the  county  clerk,  and  not  assessed 
by  the  assessor.  Said  board  may  make  such  alterations  in 
the  description  of  real  property  as  it  shall  be  deemed 
necessary.  Second — On  the  application  of  any  person  con- 
sidering himself  aggrieved,  or  who  shall  complain  that  the 
property  of  another  is  assessed  too  low,  they  shall  review 
the  assessment  and  correct  the  same  as  shall  appear  to  be 
just.  No  complaint  that  another  is  assessed  too  low  shall 
be  acted  upon  until  the  person  assessed,  or  his  agent, 
shall  be  notified  of  such  complaint,  if  a  resident  of  the 
county;  Provided^  That  in  the  counties  under  township 
organization,  [such  application]  shall  have  been  made  to 
the  town  board  of  equalization,  and  been  rejected  by  them. 
Third — It  shall  ascertain  whether  the  valuation  in  one 
township  precinct,  or  district,  bear  just  relation  to  all  the 
townships,  precincts,  or  districts  in  the  county;  and  may 
increase  or  diminish  the  aggregate  valuation  of  property  in 
any  township,  precinct,  or  district  by  adding  or  deducting 
such  sum  npon  the  hundred  as  may  be  necessary  to  pro- 
duce a  just  relation  between  all  the  valuations  of  property 
in  the  county,  but  shall  in  no  instance  reduce  the  aggregate 
valuation  of  all  the  townships,  precincts,  or  districts  below 
the  aggr^ate  valuation  thereon  as  made  by  the  assessors ; 
neither  shall  it  increase  the  aggregate  valuation  of  all  the 
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townships,  precincts^  or  districts^  except  in  such  an  amount 
as  may  be  actually  necessary  and  incidental  to  a  proper  and 
just  equalization.  It  may  consider  lands^  village  or  city 
lots,  and  personal  property  (except  property  assessed  and 
valued  by  the  state  board  of  equalization)  separately,  and 
determine  a  separate  rate  per  cent  of  addition  or  reduction 
for  each  of  said  classes  of  property,  as  may  be  necessary  to 
a  just  equalization  thereof." 

The  first  clause  of  the  third  subdivision  of  the  section 
authorizes  the  board  of  equalization,  for  the  purpose  of 
equalizing  the  assessments  between  the  several  precincts  or 
townships,  to  increase  or  diminish  the  aggr^ate  assessed 
valuation  of  any  precinct  or  township  by  adding  or  de- 
ducting such  rate  per  cent  as  may  be  necessary  to  bring  all 
the  valuations  to  a  common  point  of  equality. 

The  last  clause  of  the  section  confers  authority  upon  the 
board,  in  equalizing  the  assessment  of  the  different  precincts 
or  townships  of  the  county,  to  consider  separately  lands, 
village  or  city  lots,  and  personal  property  not  valued  by 
the  state  board  of  equalization,  and,  if  necessary  to  a  just 
equalization  thereof,  fix  a  different  rate  per  cent  of  in- 
crease or  reduction  for  each  of  said  classes  of  property. 

The  assessor  of  one  precinct  or  township  may  value 
lands  too  high  and  other  classes  of  property  too  low,  while 
the  assessor  of  another  precinct  or  township  may  value  town 
or  city  lots  too  high,  and  another  assessor  may  value  per- 
sonal property  too  high.  Under  the  first  clause  of  the 
third  subdivision  of  the  section  inequality  in  the  assess- 
ment of  the  different  classes  of  property  could  not  be 
corrected  by  adding  to  or  deducting  from  the  aggregate 
valuation  of  a  precinct  or  township.  The  purpose  of  the 
legislature  in  adding  the  last  clause  of  the  section  was  to 
prevent  one  class  of  property  in  a  precinct  or  township 
from  bearing  an  unjust  burden.  So  it  authorized  the 
board,  in  equalizing  the  valuations  between  the  different 
precincts  or  townships,  to  consider  any  inequality  in  the 
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assessments  of  the  three  classes  of  property  mentioned  in 
the  subdivision,  and  for  the  purpose  of  correcting  the  same 
to  make  a  separate  rate  per  cent  of  addition  or  reduction  for 
each  of  said  classes.  All  the  property  in  the  township  or 
precinct  belonging  to  the  same  class  must  be  increased  or 
diminished  alike.  It  cannot  raise  the  value  of  part  of 
the  lots  of  a  town  without  raising  all  the  lots  therein  at  the 
same  ratio.  The  board  can  increase  or  reduce  the  value  of 
one  class  in  the  precinct  and  not  disturb  the  others  therein, 
if  necessary  to  a  just  and  proper  equalization  between  the 
precincts  or  townships. 

The  aggregate  valuation  of  the  county  cannot  be  re- 
duced below  that  returned  by  the  assessors,  nor  can  sudi 
valuation  be  increased,  except  in  such  amount  as  shall  be 
actually  necessary  and  incidental  to  a  proper  and  just 
equalizatiou. 

The  record  before  us  shows  that  the  countv  board  of 
Perkins  county  kept  within  the  letter  and  spirit  of  the 
law.  It  deducted  thirty  per  cent  from  the  aggregate  as- 
sessment of  all  the  real  estate  in  the  town  of  Venango  and 
ten  per  cent  from  the  value  of  the  lots  in  the  town  of  Mad- 
rid. It  added  eighty  per  cent  to  the  assessed  valuation  of 
the  lots  in  the  town  of  Grant,  twenty-five  per  cent  to  the 
value  of  Lisbon  lots,  and  ten  per  cent  tQ  the  value  ot 
£lsie  lots.  The  aggregate  valuation  of  the  county  was 
not  thereby  increased  or  diminished.  The  board,  in  reduc- 
ing the  assessments  of  the  lots  in  Venango  and  Madrid, 
ou  application  of  the  relator,  was  compelled  to  make  up 
the  reiluction  by  increasing  the  assessment  on  some  other 
property  in  the  county,  so  as  not  to  affect  the  total  assess- 
ments of  the  county.  The  board,  in  increasing  the  values 
of  the  real  property  in  the  towns  of  Grant,  Lisbon,  and 
Elsie,  must  have  regarded  tlie  assessment  of  these  towns  as 
too  low  as  compared  with  the  other  classes  of  property  in 
the  precincts  where  the  towns  were  located. 

It  was  held  in  Suydam  v.  Merrick  Co.,  19  Neb.,  155, 
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that  in  equalizing  the  assessments  between  the  several  pre- 
cincts or  townships,  it  is  not  necessary  that  a  complaint  of 
inequality  should  be  made  or  notice  served.  This  rule  was 
reaffirmed  in  the  former  opinion  in  this  case,  and  will  be 
adhered  to.  While  it  is  true  that  a  complaint  and  notice 
is  necessary  to  confer  jurisdiction  upon  a  county  board  to 
increase  or  raise  the  assessment  of  an  individual  taxpayer, 
yet  the  rule  does  not  apply  in  the  equalizing  of  assess- 
ments under  the  provisions  of  the  third  subdivision  of 
section  70  of  the  revenue  law. 
The  writ  is   • 

Denied. 


Chioago,  St.  P.,  M.  &  O.  R.  Co.  v.  Cuming  County. 

[Filed  February  17,  1891.] 

County  Bonds:  Taxes  for  Payment:  Territory  Subse- 
quently Annexed.  Where  bonds  are  iseaed  bj  a  oounty  in 
fiiTor  of  works  of  internal  improvement,  they  become  a  charge 
against  the  oonntj,  the  principal  and  interest  to  be  paid  by  a 
leTy  npon  the  property  therein,  whether  such  property  was  in 
the  oonnty  when  the  bonds  were  voted  or  was  afterwards 
brought  in.  And  where  additional  territory  has  been  added  to 
a  coaaty  after  the  voting  of  such  bonds,  the  taxable  property  in 
snch  additional  territory  is  liable,  like  other  property  in  the 
oonnty,  to  taxation  for  the  payment  of  said  obligations. 

Error  to  the  district  court  for  Caming  county.  Tried 
below  before  Norris,  J. 

John  B,  BafneSf  for  plaintiff  in  error,  cited,  contending 
that  the  bonded  debt  was  not  a  lawful  charge  against  terri- 
tory subsequently  annexed  :  Rineman  t?.  R.  Co.^  7  Neb., 
310;  1  Dill.,  Mun.  Cor.,  sec.  104;    FhiUipsv.  Albany,  28 


Vol.  31]         JANUARY  TERM,  1891.  375 

C,  SL  P.,  M.  &  O.  R.  Ck>.  V.  Cuming  County. 

Wis.,  340;  Davenport  v.  Dodge  Co.,  105  U.  S.,  237;  Blair 
V.  Cuming  Co.,  Ill  Id.,  363. 

P.  Jf.  Moodicy  J.  C.  Crawford,  and  M.  McLaughlin, 
contra,  cited :  1  Dillon,  Mun.  Corp.,  212 ;  U.  S.  v,  Memphis, 
97  U.  S.,  284;  Powers  v.  Wood  Co.,  8  O.  St.,  285. 

Maxwell,  J. 

This  is  an  action  brought  by  the  plaintiff  against  the 
defendant  to  recover  certain  taxes  paid  under  protest.  On 
the  trial  of  the  cause  in  the  court  below  judgment  was 
rendered  in  favor  of  the  defendant,  and  the  action  dis- 
missed. The  case  was  tried  upon  the  following  stipulation 
of  facts: 

'^The  following  is  the  agreed  state  of  facts  in  this  cause : 

"  Firat — This  is  an  appeal  from  the  order  of  the  county 
board  rejecting  the  plaintiff's  claim  for  the  repayment  of 
certain  taxes  for  the  year  1887.  It  is  agreed  that  said 
taxes  were  paid  under  protest  in  due  form  by  the  said 
plaintiff,  and  a  repayment  of  the  same  was  duly  demanded. 

"That  plaintiff  duly  filed  its  claim  for  repayment  of 
said  taxes  with  the  county  board,  and  that  the  same  was 
rejected  by  said  board,  and  tliat  said  cause  was  duly  ap- 
pealed to  this  court  as  provided  by  law. 

"  It  is  agreed  that  the  taxes  sought  to  be  recovered  were 
levied  and  assessed  on  plaintiff's  line  of  road  to  pay  certain 
interest  and  principal  of  certain  railroad  bonds  of  said 
county  of  Cuming,  voted  and  issued  by  said  county  on  the 
14th  day  of  July,  1870,  to  the  amount  of  $143.32,  and 
that  the  indebtedness  of  the  judgment  levy  and  special 
Judgment  levy,  amounting  to  $133.33,  mentioned  in  the 
petition  has  been  created  since  the  year  1873  and  about  the 
year  1879. 

"That  the  territory  over  which  said  plaintiff's  line  of 
road  is  built  was  attached  to  said  county  of  Cuming  by  an 
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when  voting  bonds  assume  a  burden  not  only  for  them- 
selves but  for  all  the  property  owners  in  the  county,  and 
in  effect  agree  that  the  county  shall  pay  the  bonds  with 
lawful  interest  thereon.  This  applies  to  all  taxable  prop- 
erty in  the  county,  whether  in  the  county  when  the  bonds 
were  voted  or  such  as  may  be  brought  therein  afterwards. 

The  rule  that  bonds  voted  by  a  precinct  or  other  sub- 
division become  a  charge  upon  the  property  of  such  pre- 
cinct or  subdivision  and  taxes  for  the  payment  of  the 
same  are  to  be  levied  thereon,  although  such  precinct  may 
be  reduced  in  size,  has  no  application  to  a  case  like  that 
under  consideration. 

The  judgment  of  the  district  court  is  right  and  is 

Affirmed. 
The  other  judges  concur. 


City  of  Omaha  v.  City  of  South  Omaha. 

[FiLIBD  FlEBBUABY  17,  1891.] 

1.  Cities :  Extension  of  Limits.    Under  Mction  3,  chapter  12<, 

Compiled  Statutes,  a  city  of  the  metropolitan  clam  maj  extend 
the  corporate  limits  so  as  to  inclade  an  area  not  to  exceed  twenty- 
five  sqnare  miles,  including  any  village  organization  within  such 
limits,  which  organization  will  thereupon  cease  and  terminate. 
Under  these  provisions  the  city  must  include  the  entire  village 
and  cannot  divide  the  territory  and  annex  only  a. portion  thereof. 

2.  :  One  Cannot  Annex  Anothee.    The  statute  does  not 


authorize  a  city  of  the  metropolitan  class  to  extend  its  limits 
over  a  city  of  the  second  class. 

8.  :  Organization:  Ibreoularitibs.  Where  it  is  appar- 
ent that  a  city  of  the  second  class  has  in  fact  heen  duly  organ- 
ized in  good  faith,  mere  irregularities  in  some  of  the  proceedingi 
will  not  render  the  organization  void. 
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Original  application  for  injunction. 
A.  J.  Poppleton,  for  plaintiff. 
J.  C  CounUy  and  /.  W.  Edgerton,  contra. 
Maxwell,  J. 

This  is  an  original  action  brought  in  this  court  to  enjoin 
the  city  of  South  Omaha  and  the  treasurer  thereof  from 
collecting  taxes  upon  certain  real  estate  described  in  the 
petition,  and  from  exercising  any  jurisdiction  over  said 
premises  so  described,  because  such  exercise  of  jurisdiction 
is  in  excess  of  its  corporate  power. 

The  plaintiff  alleges  in  its  petition  that  '^the  city  of 
Omaha  is  a  city  of  the  metropolitan  class,  duly  incorpo- 
rated and  organized  under  an  act  of  the  legislature  of  the 
state  of  Nebraska  entitled  ^An  act  incorporating  metro- 
politan cities,  and  defining,  regulating,  and  prescribing 
their  duties,  powers,  and  government,'  approved  March 
30,  1887,  and  also  an  act  amendatory  thereof  passed  and 
approved  March  16,  1889, 

''That  the  city  of  South  Omaha  is  a  city  organized  and 
existing  under  the  laws  of  the  state  of  Nebraska,  provid- 
ing for  the  organization  of  cities  of  the  second  class;  that 
Thomas  Hoctor  is  the  treasurer  and  collector  of  the  city  of 
South  Omaha,  duly  elected,  commissioned,  and  qualified, 
and  authorized  to  exercise  the  duties  and  powers  of  such 
officer  within  the  limits  of  South  Omaha. 

"That  the  following  described  premises,  claimed  by  the 
defendant,  the  city  of  South  Omaha,  to  be  situated  within 
its  boundaries  and  jurisdiction,  are  in  truth  and  in  fact 
situated  within  the  boundaries  and  jurisdiction  of  the  city 
of  Oraaha,  plaintiff. 

*'  That  in  assessment  of  the  real  estate  situated  within  the 
boundaries  and  subject  to  the  lurisdiction  of  the  city  of 
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Omaha  for  the  city  taxes  of  said  city  for  the  year  1890 
said  premises  were  wholly  omitted  from  said  tax  list. 

"That,  subsequently,  by  order  of  the  city  council  of  the 
city  of  Omaha,  given  the  city  treasurer  of  the  city  of 
Omaha,  by  concurrent  resolution  of  said  city  council,  duly 
passed  and  approved  by  the  mayor  of  said  city,  said  treas- 
urer of  the  city  of  Omaha  was  ordered  and  directed,  in 
pursuance  of  the  charter  of  said  city  of  Omaha  granting 
and  conferring  such  power  and  imposing  such  duty,  to 
place  upon  the  tax  list  of  the  city  of  Omaha  for  the  year 
1890  said  premises,  at  a  valuation  corresponding  to  other 
real  estate  in  the  immediate  vicinity  of  said  premises,  and 
to  collect  said  taxes  for  the  year  1890  as  in  other  cases, 
and  that  in  pursuance  of  such  order  and  direction  of  the 
city  council  of  the  city  of  Omaha  the  treasurer  of  said 
city  will  cause  said  premises  to  be  entered  upon  the  city 
tax  list  for  said  year,  and  assess  a  tax  in  accordance  with 
the  direction  of  said  city  council. 

"And  plaintiff  claims  that  said  premises  are  subject  to 
the  jurisdiction  of  the  city  of  Omaha,  plaintiff,  both  for 
taxation  and  revenue  and  for  judicial  and  executive  pur- 
poses, and  that  notwithstanding  said  city  of  South  Omaha 
claims  jurisdiction  over  said  premises,  it  is  without  such 
jurisdiction  of  any  character  whatever,  and  that  the  same 
is  under  the  exclusive  jurisdiction  of  the  city  of  Omalii, 
plaintiff.  The  premises  hereinbefore  referred  to  are  de- 
scribed at  length  and  in  detail  as  following — (describing 
property). 

"  That  under  and  by  virtue  of  section  3  of  the  act  first 
hereinbefore  referred  to  the  plaintiff  city  was  authorized 
and  empowered  by  ordinance,  within  one  year  after  the 
passage  of  said  act  or  within  one  year  after  being  proclaimed 
by  the  governor  of  the  state  of  Nebraska  a  city  of  the  met- 
ropolitan class,  to  include  an  area  not  to  exceed  twenty-five 
square  miles,  including  any  township  or  village  organization 
within  such  limits,  which  organization  should  thereupon 
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cease  and  terminate,  and  that  thereafter  the  said  city  should 
possess  and  exercise  exclusive  jurisdiction  for  all  purposes 
over  the  said  premises  included  in  said  twenty-five  square 
miles. 

"That  in  pursuance  of  said  power  and  authority,  and 
within  the  time  limited  thereby,  the  city  of  Omaha,  plaint- 
iff, did,  by  ordinance  duly  passed  and  approved,  include 
within  its  boundaries  (said  boundaries  not  exceeding  twenty- 
five  square  miles)  the  premises  hereinbefore  described,  and 
that  said  premises  were  situated,  at  the  time  of  tlie  passage  of 
said  ordinance  so  extending  said  boundaries  as  aforesaid, 
within  the  limits  of  the  township  or  village  organization 
then  existing  and  known  as  the  city  of  South  Omaha. 

"That  said  ordinance  was  passed  and  approved  on  the 
9th  day  of  April,  1887,  and  that  the  organization  of  the 
city  of  South  Omalia  as  a  township  or  village  was  at  that 
time  in  full  and  complete  existence  and  was  not  terminated 
until  December  13,  1887,  by  means  whereof  the  said 
premises  became  on  the  said  9th  day  of  April,  1887,  and 
thenceforward  have  ever  since  continued  to  be,  a  part  and 
parcel  of  said  plaintiff  city,  included  within  its  boundaries 
and  wholly  and  exclusively  subject  to  its  jurisdiction,  and  that 
since  said  date  said  premises  have  not  been  and  are  not  now 
subject  to  the  jurisdiction  either  of  the  village  or  the  city  of 
South  Omaha. 

"  Tliat  the  city  of  South  Omaha,  defendant,  claiming 
and  pretending  that  said  premises  are  subject  to  its  juris- 
diction for  purposes  of  taxation  and  revenue  and  all  other 
purposes,  has  caused  the  said  premises  to  be  assessed  and 
valued  for  taxation  and  a  levy  made  thereon  for  the  taxes 
of  said  city  of  South  Omaha  for  the  year  1890;  that  the 
defendant  has  caused  said  taxes  to  be  extended  upon  its  tax 
list  and  by  warrant,  duly  executed,  the  treasurer  of  said 
city  has  been  directed  to  enforce  and  collect  the  same,  and 
that  unless  restrained  by  this  court  the  said  treasurer  will 
proceed  to  enforce  the  collection  of  the  taxes  so   levied 
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by  the  authorities  of  said  city  of  South  Omaha  upon 
said  premises,  by  advertisement  and  sale  of  said  prem- 
ises for  said  taxes,  if  unpaid,  and  that  tlie  proceeds  of 
such  collections,  by  sale  or  otherwise,  as  said  treasurer 
may  be  able  to  make,  will  pass  into  the  treasury  of 
the  city  of  South  Omaha,  and  the  plaintiff  city  be  de- 
prived of  the  revenue  to  which  it  is  entitled  from  said 
premises,  and  that  to  protect  said  premises  against  the  en- 
forcement of  the  tax  so  levied  by  the  city  of  South  Omaha 
will  cause  and  require  a  vast  amount  of  litigation  and  a 
multiplicity  of  suits,  as  such  resistance  can  only  be  made 
by  each  owner  individually  by  proceedings  to  enjoin  the 
collection  of  said  taxes. 

^'That  in  asserting  jurisdiction  over  said  premises,  and 
causing  such  taxes  to  be  assessed  and  levied,  and  in  at- 
tempting to  collect  the  same,  the  said  city  of  South  Omaha 
is  proceeding  in  violation  of  and  in  excess  of  its  corporate 
power  and  authority,  to  the  injury  and  detriment  of  the  said 
plaintiff  city,  and  that  if  the  said  city  of  Omaha  is  com- 
pelled to  resort  to  proceedings  against  each  of  the  individ- 
ual owners  of  portions  of  the  premises  in  the  controversy 
in  this  suit  it  will  result  in  the  institution  and  prosecu- 
tion of  a  great  number  of  proceedings  for  the  enforce- 
ment and  collection  of  such  taxes  as  may  be  levied  under 
the  resolution  of  said  city  council  and  that  said  tax  cannot 
be  enforced  so  long  as  the  individual  owners  of  said  prem- 
ises resist  the  same,  without  the  institution  and  prosecu- 
tion of  a  multiplicity  of  suits,  and  that  the  said  plaintiff 
city  of  Omaha  has  no  adequate  remedy  at  law,  and  no 
complete,  adequate,  effective,  or  speedy  remedy  for  the 
grievances  complained  of  except  by  a  suit  in  equity  insti- 
tuted in  the  supreme  court  of  the  state  for  the  purpose  of 
protecting  and  preserving  the  revenue  to  which  said  plaint- 
iff is  entitled  from  said  premises  and  enjoining  and  pre- 
venting the  said  city  of  South  Omaha  from  collecting  or 
attempting  to  collect  and  appropriate  to  its  own  use,  in 
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violation  and  in  excess  of  its  corporate  powers^  the  revenue 
derived  from  the  taxation  of  said  premises  and  which 
l^itimately  and  equitably  belongs  to  said  premises  and 
should  be  paid  to  said  plaintiff,  city  of  Omaha.'' 

The  substance  of  the  answer  is  that  at  the  time  of  the 
passage  of  the  ordinance  set  out  in  the  petition  South 
Omaha  was  a  city  of  the  second  class  containing  more 
than  1,000  and  less  than  25,000  inhabitants;  second, 
that  under  sectfon  3  of  the  act  creating  cities  of  the  metro- 
politan class  a  portion  of  the  territory  of  a  village  cannot 
be  included  within  the  limits  of  a  city  of  that  class,  but 
the  ordinance  of  annexation  must  include  the  entire  village. 

Sec.  3,  chapter  12a,  of  Compiled  Statutes,  under  which 
the  rights  claimed  in  the  petition  are  asserted,  provides  that 
''The  corporate  limits  of  any  city  of  the  metropolitan  class 
shall  be  fixed  and  determined  by  the  mayor  and  council  of 
such  city,  by  ordinance,  within  one  year  after  the  passage 
of  this  act,  or  within  one  year  aft«r  being  proclaimed  by 
the  governor,  a  city  of  such  class,  the  said  corporation  limits 
to  include  an  area  not  to  exceed  twenty-five  square  miles, 
including  any  township  or  village  organization  within 
such  limits,  which  organization  shall  thereupon  cease  and 
terminate,  and  after  said  corporate  limits  have  been  so  fixed 
and  determined,  the  same  shall  not  be  changed  until  the 
population  of  such  city  shall  have  increased  at  least  twenty 
thousand,  as  shown  by  a  state  or  national  census,  where- 
upon the  mayor  and  council  of  any  such  city  may  extend 
said  corporate  limits  such  distance  as  may  be  deemed  proper 
in  any  direction,  not  exceeding  one  mile/' 

The  testimony  in  the  case  tends  to  show  that  on  the  9th 
day  of  April,  1887,  the  ordinance  set  out  in  the  petition, 
extending  the  boundaries  of  the  city  of  Omaha  over  a  por- 
tion of  the  territory  of  South  Omaha,  was  passed  and  ap- 
proved. On  the  7th  day  of  the  same  month  South  Omaha 
had  organized  as  a  city  of  the  second  class  having  more 
than   1,000  and  less  than   26,000  inhabitants.     If  this 
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organization  was  legal,  then  the  present  action  must  fail, 
because  the  power  to  extend  the  limits  of  a  city  of  the 
metropolitan  class  does  not  authorize  it  to  include  a  city 
of  the  second  class.  In  organizing  South  Omaha  a  city  of 
the  second  class  the  proceedings  seem  to  have  been  some- 
what irregular,  and  the  records  do  not  appear  to  have  been 
kept  as  well  as  in  an  older  community.  But  sufficient 
appears  to  show  that  it  was  a  valid  organization  as  a  city  of 
the  second  class.  No  census  was  taken  before  effecting  the 
organization,  but  the  testimony  before  us  tends  to  show 
that  the  village  had  more  than  1,000  inhabitants.  In  a 
direct  proceeding  to  annul  the  organization  many  facts 
might  be  proven  which  cannot  be  considered  in  a  collateral 
attack  on  such  organization. 

To  authorize  the  organization  of  a  city  of  the  second 
class  it  must  contain  not  less  than  1,000  inhabitants. 
This  number  is  a  condition  precedent  to  the  right  to  or- 
ganize, and  if  the  proof  fails  to  show  such  number  the  or- 
ganization would  be  subject  to  attack  in  this  proceeding. 
It  is  evident,  however,  that  South  Omaha  at  the  time 
mentioned  contained  not  less  than  1,000  inhabitants. ,  In 
addition  to  this,  if  the  plaintiff  intended  to  claim  rights 
under  the  ordinance  extending  its  limits,  it  should  have 
proceeded  within  a  reasonable  time  to  do  so.  Taxes  were 
being  levied  and  collected  for  various  purposes  in  both 
cities,  and  the  taxpayers  in  both  were  entitled  to  protection 
from  conflicting  tax  claims.  In  growing  cities  like  the 
plaintiff  and  defendant,  where  streets  are  being  gradeil  and 
paved  and  public  buildings  erected,  the  boundaries  of  each 
municipality  should  be  definitely  known,  and  an  unreason- 
able delay  in  asserting  claims  under  an  allied  extension 
thereof  will  be  looked  upon  with  disfavor  by  a  court  of 
equity. 

Second — Sec.  3,  chapter  12a,  authorizes  a  city  of  the 
metropolitan  class  to  include  an  area  not  to  exceed  twenty- 
five  square  npi^l^Q;!  ip^uc^ing  any^ township  qr  village  orgaq- 
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ization  within  such  limits^  and  provides  that  such  ^^organ- 
ization shall  thereupon  cease  and  terminate."  It  is  probable 
that  the  word  township  is  used  in  the  sense  of  town,  which 
the  county  board  in  certain  contingencies  is  authorized 
to  create.  In  other  words,  a  town  as  used  in  the  statute 
is  a  species  of  village  government,  and  is  distinguuished 
from  township  government.  But  that  question  does  not 
arise  in  this  case,  as  South  Omaha,  prior  to  April  7,  1887, 
was  a  village  created  by  the  county  commissioners  of 
Douglas  county.  The  statute  required  the  city  of  Omaha, 
therefore,  in  extending  its  boundaries  so  as  to  include  the 
village,  to  take  in  the  entire  village.  Otherwise  the  an- 
nexation of  a  portion  of  the  territory  of  the  village  might 
operate  as  a  great  hardship  upon  property  owners  and  res- 
idents of  that  portion  of  the  village  not  annexed  to  the 
city.  On  both  grounds,  therefore,  the  claims  of  the  plaint- 
iff must  be  denied.  It  is  apparent  that  an  injunction 
ought  not  to  be  granted.  It  is  therefore  denied  and  the 
action 

Dismissed. 


The  other  judges  concur. 


Helen  A.  Johnson,  appellee,  v.  Charles  L. 
Johnson  et  al.,  appellants. 

[FiLKD  Febbuaby  17,  1891.] 

Divorce ;  CoNSTBUcrrvE  Sebvice:  Alimony.  A  wife  filed  a  peti> 
tion  against  her  husband  for  an  absolute  divorce,  for  alimooj,. 
and  the  cnstody  of  the  children.  Service  was  had  upon  the  de- 
fendant by  publication,  and  a  decree  of  divorce  rendered,  and 
awarding  her  the  custody  of  the  children  and  alimony.  The 
property  of  the  husband  was  within  the  jurisdiction  of  the 
court,  but  had  been  placed  in  the  name  of  a  third  party.  In  an 
action  by  the  wife  to  have  the  property  subjected  to  the  pay- 
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ment  of  the  alimony  the  hoshand  appeared  and  answered  by  a 
general  denial.  Heldy  That  while  the  general  rale  is  that  ali- 
mony will  not  be  granted  where  a  decree  of  divorce  is  obtained 
ex  parte^  the  defendant  being  domiciled  in  another  state,  yet^  is 
the  property  was  within  the  jurisdiction  of  the  court  and  the 
defendant  had  been  personally  serred  and  had  appeared  and  con- 
tested the  right,  and  it  being  apparent  that  alimony  should  be 
granted,  the  decree  would  be  affirmed. 

Appeal  from  the  district  oourt  for  Buffalo  ooantj.  Tried 
below  before  Hamer,  J. 

Dilworih,  Smith  &  DUworthy  for  appellants: 

A  creditor's  bill  cannot  be  maintained  unless  there  has 
been  an  action  at  law.  {Weil  v.  Lankins,  3  Neb.,  384; 
Weiiiland  v.  Cochran,  9  Id.,  482,  and  cases;  Crowdl  v. 
Horacek,  12  Id.,  626;  Brush  v.  Kinsley,  14  O.,  23;  Pom- 
eroy,  Eq.  Jur.,  sec.  1415;  Tyler  v.  Peatt,  30  Mich.,  68.) 
The  decree  for  alimony  was  an  order  in  personam  and 
could  not  have  been  rendered  upon  service  by  publication. 
(Hawes,  Jur.  of  Courts,  sec.  95;  2  Bishop,  Mar.  &  Div., 
sees.  169,  164,  170;  Stewart,  Mar.  &  Div.,  sec.  217;  El- 
lis V,  Martin,  63  Mo.,  577 ;  Cook  r.  Cook,  66  Wis.,  195; 
People  V.  Baker,  76  N.  Y.,  78;  Lytle  v.  Lytle,  48  Ind., 
200;  Pmnoyer  v.  Neff,  96  U.  S.,  727;  Fein  v.  Fein,  13 
Pac.  Rep.,  79.) 

H.  M.  Sinclair,  contra: 

This  action  is  a  supplemental  one,  and  is  a  oontinuatioD 
of  the  original  proceedings.  (Campbell  v.  Campbdl,  37 
Wis.,  206 ;  Allen  v.  Allen,  100  Mass.,  373 ;  PrescoU  v. 
Prescott,  59  Me.,  146;  BenneU  v.  Southard,  35  Cal.,688; 
Stewart,  Mar.  &  Div.,  sec.  378,  and  citations;  Ellis  v.  EBisj 
13  Neb.,  91;  Helmer  v.  Rehm,  14  Id.,  220;  ThraHkiU 
V.  Daily,  16  Id.,  116;  Keene  v.  Lallenbach,  16  Id.,  200; 
Kimbro  r.  Clark,  17  Id.,  403.)  The  decree  was  authorized 
by  the  statute.  (Sec.  27,  ch.  26,  Comp.  Stats.;  O^Briea  v. 
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O'Brien,  19  Neb.,  587;  Helden  v.  Hdden,  7  Wis.,  256; 
JSilis  V,  Ellis,  13  Neb.,  91 ;  Barker  v.  Dayton,  28  Wis., 
367.)  The  defects  in  service,  if  any,  were  cured  by  the  ap- 
pearance of  Johnson  in  the  supplemental  proceedings. 
(Fein  v.  Fein,  13  Pac.  Eep.  [Wyo.],  79.)  • 

Maxwell,  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill,  sup- 
plemental to  a  decree  for  divorce,  and  for  alimony,  to  en- 
force a  judgment  for  alimony  in  behalf  of  the  plaintiif. 

On  the  trial  of  the  cause  the  court  rendered  a  decree  as 
follows : 

"Now  on  this  7th  day  of  January,  1 890,  this  cause 
came  on  to  be  tried  before  the  court,  and  the  parties  being 
present  in  person  and  by  their  attorneys,  and  during  the 
progress  of  the  trial  the  evidence  being  concluded  on  the 
part  of  the  defendants  the  court  finds  that  the  land  in  con- 
troversy, viz.,  the  northeast  quarter  of  section  1,  township 
8  north,  of  range  15  west,  in  said  county  of  Buffalo,  is 
held  by  the  defendant  John  Saunders  jointly  for  himself 
and  the  defendant  Charles  L.  Johnson  ;  that  the  defendant 
Charles  L.  Johnson  has  an  undivided  half  interest  in  the 
land  in  controversy  aforesaid  ;  that  heretofore  the  plaintiff 
Helen  A.  Johnson  had  instituted  in  this  court  proceedings 
for  divorce,  and  obtained  a  decree  of  divorce,  and  a  nomi- 
nal decree  for  alimony;  that  this  decree  was  rendered 
without  personal  jurisdiction  of  the  defendant  Charles  L. 
Johnson ;  that  personal  service  has  been  had  on  the  said 
Charles  L.  Johnson  in  this  action,  and  that  he  has  appeared 
herein  and  is  properly  in  court  in  this  case,  and  that  the 
propriety  of  granting  alimony  to  the  plaintiff  Helen  A. 
Johnson  may  now  be  determined,  and  that  defendant 
Charles  L.  Johnson  is  now  permitted  to  make  such  defense 
as  he  sees  fit  to  make  thereto,  and  the  court  orders  the 
farther  taking  of  testimony  on  the  part  of  the  plaintiff 
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Helen  A.  Johnson,  ooucerning  the  alimony  to  which  she 
may  be  entitled,  if  any;  to  which  finding  and  order  of  the 
court  the  defendant  John  Saunders  duly  excepts,  and  there- 
upon the  court  proceeded  with  the  further  taking  of  evi- 
dence, and  the  trial  was  concluded. 

''Whereupon  the  court  further  finds  that  the  plaintiff 
Helen  A.  Johnson  obtained  on  the  2d  day  of  July,  1887, 
a  valid  decree  of  divorce  from  the  defendant  Charles  L. 
Johnson;  that  the  plaintiff  has  the  custody  of  five  diil- 
dren,  the  issue  of  her  marriage  with  the  defendant  Charles 
L.  Johnson ;  that  the  plaintiff  is  entitled  to  the  sum  of 
$2,000  alimony,  and  the  same  is  liereby  allowed  her  and 
declared  to  be  a  valid  lien  upon  the  undivided  half  interest 
of  the  said  defendant  Charles  L.  Johnson  in  the  land  in 
controversy  aforesaid. 

"It  is  hereby  decreed  by  the  court  that  if  the  said 
Charles  L.  Johnson  shall  fail  for  the  space  of  sixty  days 
to  pay  into  the  court  the  said  sum  of  $2,000,  then  the 
sheriff  of  Buffalo  county  shall  proceed  as  upon  execution 
to  sell  the  said  undivided  half  interest  of  the  said  Charles 
L.  Johnson  in  the  real  estate  aforesaid,  and  to  report  his 
proceedings  to  this  court." 

The  answer  of  Johnson  is  a  general  denial,  while  Saun- 
ders pleads  that  he  is  a  bcmafde  purchaser  of  the  land  in 
question. 

The  testimony  shows  that  in  the  year  1887  the  plaintiff 
obtained  a  decree  of  divorce  from  C.  L.  Johnson,  her  hus- 
band ;  that  the  petition  in  that  case  allied  that  Johnson 
was  the  owner  of  certain  real  estate  and  other  property 
within  this  state  and  praying  for  a  decree  of  divorce  and 
alimony  and  the  custody  of  the  five  children.  Service  was 
had  upon  Johnson  by  publication  and  a  decree  of  divorce 
and  for  alimony  rendered. 

The  general  rule  is,  that  where  a  divorce  is  granted  ex 
parte  and  the  defendant  is  domiciled  in  another  state  no 
alimony  can  be  granted  against  him.  (2  Bishop  on  Mar- 
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riage  and  Divorce,  section  381 ;  Prosser  v.  Warner,  47 
Vt.,  667 ;  LjfUe  v.  Lytle,  48  Ind.,  200 ;  Middlewortk  v, 
McDowell,  49  Id.,  386 ;  1  Am.  &  Eng.  Ency.  of  Law,  468.) 

This  action  is  in  the  nature  of  a  supplemental  proceed- 
ing in  the  same  court  which  granted  the  decree  of  divorce. 
There  has  been  personal  service  and  a  personal  appearance 
of  the  defendant  Johnson  and  we  need  not  determine 
whether  the  court  below  had  power  in  the  first  instance  to 
grant  alimony,  the  property  being  within  its  jurisdiction. 

The  testimony  clearly  shows  that  the  property  in  ques- 
tion was  transferred  to  Saunders  for  the  purpose  of  pre- 
venting its  application  to  the  payment  of  the  amount  due 
the  plaintiff,  and  that  she  is  entitled  to  a  decree  in  her 
favor.  The  judgment  of  the  coutt  below  therefore  is  right 
and  is 

Affirmed. 
The  other  judges  concur. 


Charles  Shepherd  v.  State  of  Nebraska. 

[Filed  Februaby  17, 1891.] 

1.  Confessions:    The  Preliminaby  Examination  before  the 

court  to  ascertain  whether  or  not  a  confession  of  a  prisoner 
offered  in  evidence  is  voluntarj,  is  properly  conducted  in  the 
hearing  of  the  jnrjr. 

2.  :    Admissibility:  Determination.    After  a  confession  is 

given  in  evidence  it  is  for  the  jury  to  determine  from  all  the 
facts  and  circumstances  proven  on  the  trial,  in  connection  virith 
the  confession,  whether  it  was  voluntary  and  what  credit  should 
he  given  it. 

3.  :  .     Heldf  That  the  confessions  proven  on  trial  were 

voluntary,  and  properly  received  in  evidence. 

4.  The  remarks  of  the  judge  in  passing  upon  an  objection  made 
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by  the  defendant  to  the  introdaction  of  certain  testimony,  exam- 
ined and  considered,  and  held,  notprejadicial  to  the  accused. 

6.  InBtniotionB.    It  is  not  error  to  refuse  an  instraction  the  sab- 
stance  of  which  has  already  been  given. 

6.  Evidenoe,  held^  to  sustain  the  yerdict  of  mnrder  in  the  first 
degree. 

Erbor  to  the  district  court  for  Dodge  countj.     Tried 
below  before  Marbhall^  J. 

T.  M.  Franse,  for  plaintiff  in  error: 

The  judge  must  decide  on  the  admissibility  of  evidence 
This  often  involves  an  inquiry  into  facts,  and  when  it  does, 
he  alone  determines  it,  the  jury  taking  no  part  therein,  and 
having  no  power  to  revise  his  findings.  ( Washington  v. 
StaU,  53  Ala.,  29 ;  Miller  v.  State,  40  Id.,  54;  SUUe  v.  Fid- 
ment,  35  la.,  541 ;  Nicholson  v.  Stale,  38  Md.,  140 ;  Peo- 
ple V.  Ah  How,  34  Cal.,  218;  Wallace  v.  State,  28  Ark., 
531 ;  People  v.  Ivey,  49  Cal.,  56 ;  Boyd  v.  State,  2  Humph. 
[Tenn.],  39;  U.  S.  v.  Gilbert,  2  Sumner  [U.  S.],  19 ;  jBrw- 
ier  V.  Stale,  26  Ala.,  107;  Q>rbeU  v.  Stale,  31  Ala.,  329; 
Levy  V.  Stale,  49  Id.,  390;  Banks  v.  State,  42  Ga.,  544; 
Seaborn  v.  State,  20  Ala.,  15;  State  v.  Patterson,  68  N. 
Car.,  292;  Mon*ison  v.  State,  41  Tex.,  516.)  Modern 
courts  reject  a  confession  whenever  shown  to  have  been 
made  under  the  expectation  of  bringing  favor,  by  whomso- 
ever induced.  (Simon  v.  State,  5  Fla.,  285;  State  v.  Potter, 
18  Conn.,  166;  Spears  v.  State,  2  O.  St.,  583;  Rex  v. 
Thomas,  6  Car.  <fc  P.  [Eng.],  353 ;  Rex  v.  Dunn,  4  Id.,  543.) 
As  to  the  remarks  of  the  court :  Kersenbrock  t\  Martin,  12 
Neb.,  376;  Market  v.  Moudy,  11  Id.,  218;  Poine  v.  Kohl, 
14  Id,,  581;  Marion  v.  State,  20  Id.,  244;  Horbdch  r. 
MUler,  4  Id.,  43;  R.  V.  R.  Co.  v.  Arnold,  13  Id.,  488.  As 
to  the  confessions :  Heldt  v.  State,  20  Neb.,  496 ;  Irwin  r. 
State,  54  Ga.,  39;  Bob  ©.  State,  32  Ala.,  560;  Williavis  r. 
State,  35  Tex.,  356;  Deathridge  v.  State,  1  Sneed  [Tenn.], 
75;  Porter  v.  State,  55  Ala.,  95;  Beery  v.  U.  S.,  2  Col., 
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186;  State  v.  JoneSy  64  Mo.,  47^;  Dinah  v.  State,  39  Ala., 
359;  State  v,  Lowhot'ne,  66  N.  Car.,  638;  State  v.  Clarissa, 
11  Ala.,  57;  Com.  v.  Harvian,  4  Barr  [Pa.  St.],  269; 
Bishop,  Crim.  Proc.,  sees.  1234,  1236;  Spears  v.  State,  2 
O.  St.,  586;  Simon  v.  State,  5  Fla.,  285;  Rex  v.  Hall,  2 
Leach  [Eng.],  559. 

William  Leese,  Attorney  General,  and  Geo.  L,  Loomis, 
contra: 

The  examination  as  to  confessions  should  be  conducted 
in  the  presence  of  the  jury.  {Mose  v.  Stale,  36  Ala.,  211 ; 
Holsenbake  v.  State,  45  Gra.,  43.)  It  is  the  province  of  the 
court,  not  of  the  jury,  to  determine  the  admissibility  of 
evidence.  (Bufus  v.  State,  25  O.  St.,  464;  Com.  v.  Ouhtr, 
126  Mass.,  464;  Fife  v.  Com.,  29  Pa.  St.,  429;  Memaka 
V.  Stale,  55  Ala.,  47 ;  Runnels  v.  State,  28  Ark.,  121;  Wal- 
lace V.  State,  Id.,  531 ;  State  v.  Squires,  48  N.  H.,  364.) 
The  confession  was  admissible.  ({7.  S.  v.  Stone,  8  Fed. 
Rep.,  253;  Whart.,  Crim.  Ev.,  sees.  658,  686-7;  Com.  v. 
Smith,  119  Mass.,  305;  Ballard  v.  State,  19  Neb.,  609; 
Smith  V.  Cam.,  10  Gratt.  [Va.],  40,  743;  State  v.  Patter- 
son,  73  Mo.,  695,  702;  Rice  v.  Stale,  22  Tex.  App.,  654; 
State  V.  Staley,  14  Minn.,  105,  113;  Com.  v.  Tuckerman, 
10  Gray  [Mass.],  173;  Om.  v.  Morey,  1  Id.,  461-2;  State 
V.  Carriek,  16  Nev.,  120;  People  v.  Thomas,  3  Park.  Cr. 
Rep.,  256;  Allen  v.  Stale,  12  Tex.  App.,  190;  RoneyciUt 
r.  State,  8  Baxt.  [Tenn.],  371 ;  Mwphy  v.  People,  63  N.  Y., 
590;  Whart.,  Crim.  Ev.,  sec.  662;  Dacy  v.  People,  116  111., 
555,  573.) 

NORVAL,  J. 

The  plaintiff  in  error,  .Charles  Shepherd,  at  the  January, 
1890,  term  of  the  district  court  of  Dodge  county  was 
jointly  indicted  with  Christian  Furst  for  the  murder  of 
Carlos  True  Pulsifer.     A  separate  trial  was   had.     The 
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plaintiff  in  error  was  convicted  of  njurder  in  the  first  de- 
gree, and  sentenced  to  be  hanged. 

On  the  trial  the  state,  over  the  defendant's  objectioiit 
proved  several  statements  or  conf&ssions  of  guilt  made  by 
the  accused.  The  first  point  made  in  the  brief  of  the 
plaintiff  in  error  is  that  the  court  erred  in  not  excluding 
the  jury  from  the  court  room  during  the  preliminary  hear- 
ing l)efore  the  court  to  determine  whether  or  not  such  con- 
fessions were  voluntary.  It  is  firmly  settled  that  when  a 
person  arrested  for  a  crime  confesses  his  guilt,  such  oonfiss- 
sions,  if  free  and  voluntary  and  not  obtained  through  fear 
or  from  promise  of  favor,  may  be  proven  on  the  trial. 
The  admissibility  of  confessions,  like  any  other  testimony, 
is  for  the  court  to  determine,  but  when  introduced  the 
-credit  to  be  given  them  is  for  the  jury  to  pass  upon. 

The  importance  of  the  jury  hearing  the  preliminary  ex- 
:amination  had  before  the  court  to  ascertain  whether  or  not 
the  confessions  were  voluntary  is  obvious.  The  ruling  of 
the  court  that  they  were  so  made  being  only  prima  facie, 
the  jury  must  ultimately  pass  upon  the  question,  and,  in 
•determining  the  weight  to  be  given  confessions  when  in- 
troduced, the  jury  may  properly  consider  all  the  facts  and 
•circumstances  surrounding  their  making.  (Solsenbake  v. 
State,  45  Ga.,  43;  3Io8e  v.  State,  36  Ala.,  211 ;  Rioe  v. 
State,  47  Id.,  38.) 

The  rule  is  that  the  jury  should  not  be  excluded  during 
the  determination  of  the  question  whether  dying  declara- 
tions are  admissible.  {People  v.  Smith,  104  N.  Y.,  491; 
State  V.  Cain,  20  West  Va.,  679 ;  State-  v.  Wood,  53  N.  H., 
484.)  No  good  reason  can  be  suggested  why  a  different 
practice  should  prevail  as  to  the  admission  of  confessions. 

Objection  is  made  to  the  following  language  used  by 
the  trial  judge  in  passing  upon  the  defendant's  objection  to 
the  witness  King  testifying  to  statements  made  to  him  by 
the  prisoner: 

"In  view  of  the  fact  that  the  jury  will  ultimately  pass 
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upon  this  question  it  is  perhaps  improper  for  the  court  to 
review  the  evidence,  and  the  court  will  only  announce  the 
conclusion  arrived  at,  and  that  is  that  it  has  not  been  shown 
that  the  statements  made  to  the  witness,  if  any,  witness 
King  was  produced  either  by  promise  or  favor  or  through 
threats;  or  in  other  words,  that  it  was  involuntary,  but  on 
the  contrary  that  the  evidence  shows  that  the  statements 
made  to  King  were  voluntary,  and  the  objection  to  the 
witness  King  stating  what  the  defendant  had  stated  to  him 
will  be  overruled/' 

We  do  not  discover  anything  prejudicial  to  the  accused 
in  the  remarks  of  the  judge,  nor  was  there  any  invasion  of 
the  province  of  the  jury.  The  weight  and  effect  to  be  given 
the  confessions  of  the  defendant  were  properly  left  to  the 
jury.  They  could  not  have  understood  that  they  were  not 
at  liberty  to  find  that  they  were  involuntary.  The  court 
by  the  23d  paragraph  of  the  instructions  left  it  to  the  jury 
to  ascertain  from  the  evidence  whether  or  not  the  state- 
ments and  confessions  testified  to  by  the  witnesses  as  hav- 
ing been  made  by  the  defendant  were  his  free  and  volun- 
tary act. 

It  is  next  urged  that  the  court  erred  in  admitting  the 
testimony  of  the  witness,  J.  J.  King,  as  to  an  alleged  con- 
fession made  by  the  defendant  to  the  witness.  We  quote 
the  questions  propounded  to  King,  and  his  answers  thereto : 

Q.  State  whether  or  not,  while  the  defendant  Shepherd 
was  in  your  store  in  the  forenoon  of  December  12th,  you 
had  any  conversation  with  him  with  reference  to  the  hairs 
npon  his  pants,  and  the  appearance  of  his  pants  that  he  had 
on  at  the  time  of  his  arrest. 

A.  I  did. 

Q.  What  was  the  conversation  ? 

A.  I  came  in  and  he  was  sitting  on  the  counter  and  I 
walked  up  to  him,  I  said  Cliarlie  this  looks  very  suspicious 
— calling  Charlie's  attention  to  the  condition  of  his  pants. 

Q.  Go  on. 
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A.  Then  he  said,  well,  he  said,  we  stole  the  horses,  but 
we  did  not  kill  Carl  Pulsifer. 

Q.  Go  on,  Mr.  King. 

A.  I  don't  think  that  I  said  anything  else,  did  not  ex- 
cuse or  anything  of  the  kind. 

Q.  At  that  time? 

A.  And  then  I  said,  where  did  you  part  with  Chris,  and 
and  he  says,  I  parted  with  him  down  the  railroad ;  I  said, 
which  way  did  he  go?  he  said,  he  went  northwest  across 
the  country;  I  said,  where  did  you  go?  he  said,  I  went 
along  the  river  and  gathered  up  those  traps. 

Q.  And  what  were  the  trap.s? 

A.  Gathered  up  the  traps,  he  said  he  had  the  traps  set 
out  along  the  river  and  that  he  had  set  them  out  the  Mon- 
day previous  and  had  come  up  to  Crowell  going  home  and 
I  asked  him  where  he  thought  we  would  find  Chris,  and 
he  said  that  we  would  find  him  near  the  bridge  at  the 
county  line;  there  was  a  number  standing  around  there  and 
they  went  up  there. 

Q.  Now  state  whether  or  not  while  you  were  still  there 
that  forenoon  his  satchel,  Exhibit  No.  7,  was  brought  in 
by  the  party  who  found  it. 

A.  Yes. 

Q.  I  think  you  stated  that  you  rode  in  a  buggy  with 
the  defendant  from  Crowell  to  Scribner? 

A.  Yes,  I  did. 

Q.  Now  what,  if  any,  conversation  did  you  have  with 
him  in  the  carriage  on  the  way  to  Scribner  with  reference 
to  this  valise? 

Q.  I  asked  him  which  one  of  those  hay  stacks  up  there 
did  he  leave  his  satchel  by.  We  had  at  this  time  got  right 
along  on  the  east  side  of  the  laud  where  these  hay  stacks 
stood. 

Q.  Were  you  or  not  in  sight  of  the  hay  stacks  7 

A.  Yes. 

Q,  What  did  he  say? 
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A.  He  said  that  is  not  my  satchel,  and  I  said  Charlie 
you  need  not  deny  that  satchel,  I  said  I  have  seen  you 
carry  that  too  oflen  heretofore;  well,  be  said,  I  mean  it  is 
not  mine,  he  said  I  just  got  it  borrowed ;  then  I  said  you 
do  not  deny  carrying  it  heretofore,  he  said  no;  I  asked 
him  where  he  left  it;  he  said  up  there,  pointing  on  a  hill  to 
one  of  these  stacks. 

Q.  By  looking  on  this  map  could  you  state  where  the 
stacks  stood  that  he  referred  to  ? 

A.  I  think  I  could ;  we  crossed  right  there  and  go  down 
to  here,  go  right  to  this  section  corner  and  then  go  right 
here.  This  road  runs  to  that  corner  and  then  goes  south, 
and  the  bridge  is  right  here,  and  this  whole  side  of  section 
15  is  open  and  this  satchel  was  amongst  those  stacks  on 
the  bluffs. 

Q.  That  ii  the  hay  stack  he  indicated  ? 

A.  Yes,  the  satchel  was  right  on  the  bluff,  right  there. 

Q.  Now,  did  you  have  any  further  conversation  with 
him  in  reference  to  the  Pulsifer  murder  or  his  connection 
with  it  on  your  way  down  to  Scribner? 

A.  Not  on  our  way  down  there;  no. 

Q.  Having  got  to  Scribner  you  have  testified,  I  believe, 
that  you  and  he  were  taken  to  a  room  in  a  hotel  by  the 
constable  Jones  and  you  left  there  with  him? 

A.  Yes. 

^  Q.  Have  you  given  us  all  the  conversation  with  him  at 
the  time  in  reference  to  the  satchel,  either  carrying  it  or 
where  they  left  it? 

A.  I  have  not  given  it  all. 

Q.  Gro  on. 

A.  He  told  me  that  they  had  taken  the  satchel  with 
them  the  night  of  the  murder  as  far  as  the  prairie  just  be- 
fore they  got  to  Mr.  Shoemaker's,  and  there  they  had  left 
it.  This  was  on  Wednesday  night;  then  Thursday  night, 
after  they  had  got  the  horses,  they  came  back  the  same  way 
and  picked  up  this  satchel  and  carried  it  off  to  that  prairie 
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which  is  on  section  9  down  to  this  place  and  left  it.  That 
is  all  he  told  me  about  the  satchel. 

Q.  Anything  else  at  that  time  with  reference  to  the  way, 
the  course^  they  took  the  night  of  the  murder^  or  with  ref- 
erence to  the  murder^  that  is^  at  that  time? 

A.  Yes,  sir. 

Q.  Go  right  on;  give  the  conversation,  just  what  was 
said. 

A.  When  we  were  in  the  room  at  the  hotel  Charlie  laid 
himself  on  the  bed  and  rather  despondently  said  he  wished 
he  was  dead.  I  said,  yes,  Charlie,  it  is  too  bad ;  how  did 
you  come  to  do  it?  He  said,  I  was  talked  into  it.  I  said, 
I  was  sorry  for  you ;  you  have  got  a  good  mother,  I  am 
sorry  for  your  mother. 

Q.  Go  on,  and  detail  just  what  was  said. 

A.  Defendant  said,  yes  I  have  got  as  good  a  mottier  as 
ever  lived  and  I  feel  sorry  for  her,  and  I  asked  him  how 
came  they  to  do  it.  He  said  he  was  talked  and  influenoed 
into  it.  I  said,  Charlie  you  are  too  old  and  ought  to  have 
judgment  of  your  own  and  not  be  talked  into  auch  a  thing. 
And  I  said,  you  might  as  well  tell  me  how  you  done  it 
and  all  about  it.  He  said,  well,  King,  we  would  not  have 
killed  Carl  Pulsifer  only  we  have  to.  I  said,  have  to!  no 
person  has  to  take  another  person's  life.  Well,  he  said,  w« 
told  him  to  throw  up  and  he  didn't  do  it  and  then  Chris 
Furst  shot.  I  said,  did  Chris  do  all  the  shooting,  and  he 
said  yes.  I  asked  him  where  this  shooting  took  place,  and 
he  said  that  he  was  at  one  end  of  the  culvert  and  Chris 
was  at  the  other.  I  asked  Mr.  Shepherd  if  it  was  not  a 
fact  that  they  shot  Mr.  Pulsifer  without  giving  him  a  min- 
ute's warning.  He  said,  yes,  Chris  did ;  he  said,  he  fired 
two  shots  before  we  got  out  of  the  culvert  and  that  did 
not  bring  him,  and  then  Chris  fired  the  other  two  shots 
and  Mr.  Pulsifer  fell.  I  asked  him  if  Mr.  Pulsifer  did 
not  make  any  expression  or  beg  for  mercy  and  he  said  he 
did  not  have  time,  he  did  not  say  a  word ;  he  fell  with  a 
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gargle  and  Mr.  Furst  ran  and  turned  him  over  and  robbed 
him  and  kicked  out  the  lantern  and  they  both  ran.  I  said, 
Charlie,  this  does  not  look  reasonable;  the  shots  were  fired 
two  at  one  time,  with  an  intermission,  and  two  the  next 
time.  I  said,  isn't  it  a  fact,  now,  that  you  both  shot?  he 
said,  yes,  but  we  would  not  have  done  it  if  we  didn't  have 
to.  I  said,  isn't  it  a  fact  that  you  both  shot,  and  he  said 
yes.  And  then  I  asked  him  how  came  they  to  go  up  there 
to  do  this,  and  he  said  that  Chris  had  talked  him  into  do- 
ing it.  I  said,  Charlie,  it  don't  look  reasonable,  because 
Chris  was  not  acquainted  with  Pulsifer,  to  my  knowledge, 
and  I  know  you  was  before.  He  said,  Chris  was  well  ac- 
quainted with  Pulsifer,  better  than  you  think.  I  said,  was 
Chris  ever  up  there  before?  Yes,  he  said,  Chris  was  all 
over  the  ground  and  laying  the  plan.  I  said,  you  had  it 
planned  how  you  were  going  to  do  it.  He  said,  yes,  we 
did.     He  went  on  and  related  when  they  left  Scribner. 

Q.  Tell  what  he  said. 

A.  He  said  they  left  Scribner  a  little  after  noon  and 
went  up  the  track  and  hid  in  the  brush  near  the  river, 
and  it  was  just  before  dark  they  crossed  over  the  bridge 
and  went  on  the  east  side  of  the  river — that  would  throw 
them  west,  up  the  river — ^and  hid  in  the  brush  there  until 
just  before  dark,  then  they  came  out.  I  said,  isn't  it  a 
fact  that  you  came  out  by  Hoppe's  house  ?  He  said,  yes. 
I  said,  isn't  it  a  fact  that  when  you  got  to  Hoppe's  and 
went  west  to  a  certain  point  by  a  pasture  and  then  went 
north  on  a  potato  patch  until  you  got  directly  west  of  the 
murder,  and  then  went  east?  He  said,  yes,  and  stayed 
there  until  Pulsifer  came.  I  said,  how  did  you  know  it 
was  Pulsifer?  He  said  he  had  the  lantern  and  we  knew 
it  was  him.  I  said,  you  were  used  to  Pulsifer  and  his 
habits — knew  him?  He  said,  yes.  I  asked,  after  you 
did  the  killing,  you  came  back  by  Hoppe's?  He  said, 
yes,  and  that  Mr.  Hoppe  came  out  and  called  the  dog  back. 
I  asked  him  then  which  way  they  went  after  they  left  the 
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corpse.  He  said  we  went  straight  west  and  crossed  the 
railroad,  across  a  little  piece  of  meadow,  and  went  right  by 
the  corner  of  the  corn,  then  across  the  stubble  southwest, 
and  crossed  the  road  that  runs  north  and  south,  which  is 
west  of  Hoppe's  house,  went  into  a  piece  of  corn  that,  lays 
west  of  the  road  about  six  rows,  then  went  straight  soath 
in  those  rows  of  corn,  came  out  at  the  south  point  of  that 
corn  right  at  Mr.  Hoppe's  house.  And  I  said,  that  is  the 
time  the  dog  got  after  you.  He  said,  yes.  I  said,  which 
way  did  you  go  then?  He  said,  we  went  straight  soath 
along  the  edge  of  the  river,  in  the  brush,  across  over  the 
main  wagon  road  bridge,  followed  the  main  road  down 
until  it  turns  west,  then  we  went  straight  west  on  the  main 
road  and  went  by  the  school  house  over  the  mud  street 
bridge  upon  the  blufis,  and  then  angled  across  this  prairie. 
And  I  said,  didn't  you  then  stop  and  buy  a  loaf  of  bread 
from  Mr.  Shoemaker  after  passing  over  this  prairie?  He 
said,  yes.  I  said,  which  way  did  you  go  then?  He  said, 
we  went  north ;  and  when  he  was  up  there  somewhere — 
he  didn't  know  just  where — he  said,  we  heard  a  buggy 
coming  and  we  crawled  in  under  a  culvert,  and  we  were 
under  the  culvert  when  the  team  and  buggy  passed  over 
it;  after  everything  was  still  we  came  out  and  went  north ; 
he  said,  after  sun-up  next  morning  we  went  into  a  farmer's 
house  and  ate  our  breakfast  right  at  the  table,  and  then  we 
went  and  hid  in  the  brush  near  the  river  bridge  at  West 
Point  for  awhile;  then  we  came  out  and  went  into  West 
Point  in  the  afternoon;  and  he  said,  then  I  went  to  Dr. 
Summers  and  got  this  medicine  (producing  the  medicine) 
in  the  afternoon  ;  he  said,  we  went  out  of  West  Point  and 
went  back  the  same  road  we  went  in  on  and  hid  in  a  gulch 
until  aft;er  dark;  he  said  we  had  a  team  '^ spotted"  and  we 
tried  to  get  it,  but  we  didn't  get  that  team,  but  we  got 
another  one;  he  said  we  got  onto  the  horses  and  rode 
south  and  then  went  west ;  he  didn't  say  how  far,  but  he 
said  Chris  wanted  to  go  back  to  Scribner  after  something. 
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which  he  supposed  to  he  very  valuable  to  Chris.  I  asked 
him  what  it  was.  He  said  he  did  not  know,  but  said 
Chris  said  it  was  in  the  livery  stable.  They  came  back  on 
the  road  and  turned  south  and  came  back  near  Mr.  Shoe- 
maker's^ across  this  prairie^  picked  up  this  satchel^  brought 
it  back  on  the  prairie^  where  they  left  it  and  rode  into 
Scribner. 

Q.  Did  he  or  not  say  anything  in  that  conversation 
about  having  thrown  away  any  books  or  any  things  got 
any  money  or  what  they  got? 

A.  I  asked  him  what  they  had  done  with  the  pocket 
book;  he  said  Chris  told  him  that  he  threw  it  down  back 
there  in  the  weeds.  I  said^  which  prairie;  ke  said  I  don't 
know.  I  told  him  that  I  would  like  to  go  and  hunt  for 
it,  and  for  him  to  try  and  tell  me  on  which  prairie;  well, 
he  said,  it  was  on  or  by  Mary  Moody's  land  or  on  this 
prairie  just  before  we  got  to  Shoemaker's. 

Q.  Did  he  say  anything  about  any  other  book? 

A.  Well,  I  told  him  they  had  found  a  cash  book  and 
asked  him  then  where  they  threw  that  down,  and  he  said  they 
threw  it  down  west  of  the  railroad  somewhere  afler  leaving 
the  corpse. 

Q.  Did  he  or  not  say  anything  about  how  much  money 
they  got  from  Pulsifer? 

A.  I  asked  them  how  much  money  they  got;  he  said  be 
didn't  know,  but  he  did  not  think  that  Chris  had  given 
him  all  of  it;  he  said,  according  to  Chris's  story,  they  only 
gut  about  $20. 

Q.  Anything  else  during  that  conversation  at  that  time 
that  he  said  in  reference  to  it? 

A.  Well  he  did  say — I  can  call  to  mind  now — that  he 
had  just  learned  the  blacksmith  trade,  and  he  said  I  will 
either  get  my  neck  stretched  or  get  a  chance  to  learn  an- 
other trade,  and  he  asked  me  what  I  thought  about  it  or 
what  he  should  do;  I  said,  Charlie,  you  use  your  own  judg- 
ment about  it. 


400 


NEBRASKA  REPORTS.         [Vol.  31 


•      Shepherd  t.  State. 


Q.  That  was  after  the  talk? 

A.  That  was  after  the  social  talk,  aft;er  the  oonfession; 
shall  I  go  on? 

Q.  No,  not  any  social  conversation  between  you  after 
the  confession,  in  regard  to  the  murder.  Now,  have  you 
told  all  that  he  said  in  reference  to  the  shooting  and  the 
manner  in  which  it  was  done? 

A.  Well,  he  first  told  me  that  Chris  done  the  shooting, 
then,  again,  as  I  have  testiGed,  he  said  they  had  both  done 
the  shooting,  and  they  wouldn't  have  done  it  if  he  had 
held  up.  I  said,  judging  from  the  appearance  of  Mr. 
Pnlsifer,  he  lay  on  his  back  so  natural  with  the  least  ex- 
pression, was  it  not  a  fact  that  they  both  shot  Mr.  Pnlsifer 
without  giving  him  a  moment's  warning — didn't  you  both 
shoot  before  you  raised  out  of  the  culvert?  He  said,  we 
did;  and  these  two  shots  did  not  bring  him  and  then  we 
jumped  up  and  shot,  and  at  the  third  shot  Mr.  Puisifer 
started  to  fall,  and  at  the  fourth  shot  he  relaxed  and  fell 
right  over.  I  asked  him  if  he  did  not  think  that  Mr. 
Puisifer  was  really  dead  before  he  struck  the  ground;  he 
said,  I  think  he  was,  because  he  never  spoke. 

The  testimony  shows  that  the  witness  King  was  tlie 
owner  of  a  store  in  the  town  of  Crowell,  near  which  the 
murder  was  committed,  and  that  on  the  second  day  after 
the  killing  the  defendant  was  ari*ested  by  King  and  taken 
into  his  store  where  he  was  kept  an  hour  or  two.  The 
defendant  was  then  taken  by  King  in  a  buggy  to  the  town 
of  Scribner,  two  other  persons  accompanying  them.  They 
went  to  the  hotel  and  obtained  dinner,  and  in  a  room  of 
the  hotel  the  principal  part  of  the  confession  was  made,  the 
defendant  and  King  being  alone  in  the  room.  We  have 
carefully  examined  the  testimony  detailed  by  the  various 
witnesses  as  to  the  circumstances  surrounding  the  defendant 
at  the  time  the  confession  was  made  by  the  defendant  while 
in  the  store  in  Crowell,  while  going  to  Scribner,  and  in  the 
room  of  the  hotel,  and  we  are  fully  convinced  that  neither 
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a  threat  nor  a  promise  of  a  benefit  or  favor  was  made  hj 
King  or  any  one  else  to  the  defendant  to  induce  him  to 
make  the  statements  he  did.  The  confessions  were  entirely 
voluntary  and  clearly  admissible. 

The  same  is  likewise  true  of  the  confessions  testified  to 
by  the  witnesses  James  Mallon  and  George  Bolus  as  hav- 
ing been  made  by  the  defendant  while  in  the  jail  in  the 
city  of  Fremont.  It  is  true,  at  the  time  the  defendant 
was  put  upon  the  cars  at  Scribner  to  be  taken  to  Fremont^ 
a  large  crowd  of  armed  men  was  assembled  at  the  depot 
and  there  was  some  talk  of  lynching  the  defendant.  He 
was  then  considerably  agitated  and  excited.  It  was  some 
time  after  this,  however,  that  the  confessions  were  made 
in  the  jail.  The  prisoner  was  then  in  no  danger  of  per- 
sonal violence.  There  was  no  excitement  or  demonstra- 
tion and  he  was  not  in  the  least  frightened^  but  was 
perfectly  composed.  He  talked  freely  and  without  the 
least  hesitation.  The  confessions  made  to  Mallon  and 
Bolus  were  not  induced  either  by  hope  or  fear  and  no  error 
was  committed  in  receiving  them  in  evidence. 

The  complaint  was  also  made  because  the  court  refused 
to  give  the  following  instruction  requested  by  the  defend- 
ant: "A  verdict  of  not  guilty  means  no  more  than  this, 
that  the  guilt  of  the  accused  has  not  been  demonstrated  in 
the  precise,  specific,  and  narrow  forms  prescribed  by  law. 
The  evidence  to  convict  the  accusedi  must  not  merely  be- 
yond all  reasonable  doubt  be  consistent  with  the  hypothesis 
of  his  guilt,  but  it  must  be  beyond  all  reasonable  doubt  in- 
consistent with  any  hypothesis  of  innocence  that  can  be 
reasonably  drawn  therefrom.^' 

The  court  on  its  own  motion  had  instructed  the  jury 
that  the  defendant  is  presumed  to  be  innocent  of  the  crime 
charged,  and  that  it  was  the  duty  of  the  jury  to  give  him 
the  benefit  of  this  presumption  and  to  acquit  unless  the 
evidence  established  his  guilt  beyond  all  reasonable  doubt. 

The  jury  were  likewise  instructed,  in  substance,  at  the 
26 


402 


NEBRASKA  REPORTS.         [Vol.  31 


Shepherd  y.  State. 


request  of  the  defendant,  that  in  order  to  draw  an  inferenoe 
of  guilt  from  the  evidence,  the  existence  of  the  incalpa- 
torj  facts  must  be  absolutely  incompatible  with  the  inno- 
cence of  the  accused  upon  any  rational  theory  and  incapa- 
ble of  explanation  upon  any  other  reasonable  hypothesis 
than  that  of  his  guilt. 

The  substance  of  the  defendant's  request,  which  was  re- 
fused, being  covered  by  the  charge  of  the  court,  it  was 
not  necessary  to  repeat  it.  The  one  requested  was  not 
more  favorable  to  the  accused  than  those  given. 

We  are  finally  asked  to  reduce  the  sentence  to  imprison- 
ment for  life.  The  testimony  shows  that  the  deceased 
lived  about  a  mile  from*  the  town  of  Crowell  and  had  for 
several  years  been  engaged  in  the  coal,  lumber,  and  grain 
business  in  the  town  and  having  no  bank  there  he  invari- 
ably carried  his  money  with  him.  He  usually  walked 
home  shortly  after  dark.  The  defendant  and  his  acoom- 
plioe,  Furst,  were  familiar  with  his  habits  and  customs  in 
that  regard.  The  deceased  on  December  10th,  1889, 
about  dusk,  started  to  walk  from  Crowell  to  his  home  car- 
rying his  lantern  with  him.  When  within  about  a  quarter 
of  a  mile  from  his  home,  as  he  was  crossing  the  track  of 
the  Fremont,  Elkhorn  &  Missouri  Valley  railroad,  he 
was  shot  and  killed.  The  murderers  proceeded  to  rob  his 
body  and  immediately  made  their  escape.  John  Pulsifer, 
a  son  of  the  deceased,  was  at  his  father's  house  and  heard 
four  shots  fired  in  rapid  succession  in  the  vicinity  of  the 
railroad  crossing,  and  looking  in  that  direction  saw  the 
light  in  the  lantern  carried  by  his  father  immediately  go 
out.  The  son  started  towards  the  crossing,  and  on  reach- 
ing there  found  his  father  lying  dead.  Shepherd  and 
Furst  were  seen  in  the  vicinity  of  the  place  where  the 
tragedy  occurred,  about  dusk.  Many  of  the  statements 
contained  in  the  confessions  of  the  defendant  were  corrob- 
orated on  the  trial  by  testimony  given  by  reliable  witnesses. 
The  evidence  conclusively  shows  that  Shepherd  and  Furst 
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killed  the  deceased.     The  motive  for  the  murder  was  rob- 
bery.    The  evidence  fully  sustains  the  verdict  of  murder 
in  the  first  degree.     Under  the  testimony  no  other  verdict 
oonld  have  properly  been  returned. 
The  judgment  is 

Apfxbmed. 

The  other  judges  concur. 


Christian  Furst  v.  State  of  Nebraska. 

[Filed  Febbuaby  17,  1891.] 

1.  Murder:  Indictment:  Election  of  Counts.  One  connt  of 
the  iudictmeiit  charged  the  defendant  and  one  S.  with  having 
purposely  and  of  their  deliberate  and  premeditated  malice 
killed  the  deceased.  Two  other  counts  charge  that  the  killing 
was  done  in  an  attempt  to  perpetrate  a  robbery  npon  the  de- 
ceased. HM,  That  they  charged  the  same  offense  and  it  was  not 
necessary  for  the  state  to  elect  which  connt  it  would  rely  npon. 

3.  ;  Confessions:  Admissibility.    Where  a  prisoner,  while 

under  arrest  and  without  threat,  promise,  or  expectation  of 
hopes  or  favor,  Yolnntarily  makes  a  confession,  the  same  may 
be  proven  on  the  trial. 

3.  : :  Sevebability.     The  jury  is  not  bound  to  give 


4. 


every  part  of  a  confession  the  same  credence,  but  they  can  ac- 
cept one  part  as  true  and  reject  such  portion  as  they  believe 
from  the  evidence  is  untrue. 


:  Insanity:  Bubden  of  Pboof.     When  insanity  is  relied 

upon  as  a  defense  and  testimony  has  been  introduced  which  re- 
buts the  presumption  that  the  defendant  was  sane,  the  burden 
is  npon  the  state  to  establish  by  the  evidence  beyond  a  reason- 
able doubt  that  the  accused  was  sane  at  the  time  of  committing 
the  act  charged. 

Htldy  That  the  instructions  fairly  presented  to 


the  Jury  the  issue  of  insanity. 

Error  to  the  district  court  for  Dodge  county.     Tried 
below  before  Marshall,  J. 
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G  HoUenbeck,  for  plaintiff  in  error^  cited,  as  to  the  con- 
fessions: Roscoe^  Crim.  £v.  [6th  Am.  Ed.],  39,  41-2,  and 
cases  cited ;  People  v.  Barric,  49  Cal.,  342 ;  State  v.  Fred- 
ericks, 86  Mo.,  145 ;  3  Russell,  Crimes  [9th  Am.  Ed.], 
376 ;  Reg.  v.  Parker,  L.  &  C.  [Eng.],  42 ;  People  v.  Wolr 
coity  51  Mich.,  612 ;  Morehead  v.  Stale,  9  Humph.  [Tenn.], 
635;  Ubriok  v.  People,  :i9  Mich.,  245;  3  Am.  &  Eng. 
Ency.  Law,  464;  Beggarly  v.  State,  8  Baxt.  [Tenn.],  620; 
Lacy  V,  Stati,  68  Ala.,  385 ;  Fiagg  v.  People,  40  Mich., 
706;  Byrd  v.  State,  68  Ga.,  661;  Newman  v.  Stale,  49 
Ala.,  9;  Owen  v.  State,  78  Id.,  425.  As  to  the  defense  of 
insanity :    Wright  v.  People,  4  Neb.,  408. 

Wm.  Leese,  Attorney  General,  and  Geo.  L.  Loomis,  oon- 
Ira,  cited,  as  to  the  form  of  the  indictment :  Bailey  v.  Staie, 
4  O.  St.,  442;  1  Bishop,  Crim.  Proc.  [3d  Ed.],  sec  422; 
Glover  v.  State,  109  Ind.,  391 ;    Andrews  v.  People,  117 
111.,  195;    Cox  V.  State,  80  K  Y.,  500;    Com.  v.  HiU,  10 
Cush.  [Mass.],  530;  Com.  o.  Sullivan,  104  Mass.,  552;  1 
Bishop,  Crim.  Proc.,  sec.  454.    As  to  the  confessions :  Bex. 
V.  Harris,  1  Cox,  C.  C.  [Eng.],  106;  Rex.  v.  Drew,  8  C.  & 
P.  [Eng.],  140;  Rex.  v.  Morton,  2  M.  &  R.  [Eng.],  514; 
Reg.  V.  Reeves,  5  Jur.  N.  S.  [Eng.],  179 ;  Reg.  v.  Baldry,  5 
Cox  C.  C,  523 ;  U.  S.  v.  Stone,  8  Fed.  Rep.,  232,  25(5 ;  Beg, 
V.  Reason,  12  Cox,  C.  C.  [Eng.],  228;  Slate  v.  Staley,  14 
Minn.,  105,  113;    Wharton,  Crim.  Law,  sees.  G51,.686, 
687;  Com.  v.  Whitiemore,  11  Gray,  201 ;    Com,  v.  Howe, 
2  Allen  [Mass.],  153:    People  v.  Deacons,  109  N.  Y., 
374;  People  v.  McCaUam,  103  N.  Y.,  587 ;  State  r>.  (hr- 
reck,  16  Nev.,  120;     StaU  v.  Patterson,  73    Mo.,  695; 
Com.  V.  Morey,  1  Gray,  [Mass.],  461,  462 ;     Ulrich  c. 
People,  39  Mich.,  245 ;  Rex.  v.  Green,  6  C.  &  P.  [Eng.], 
655 ;  Fife  v.  Com,,,  29  Pa.  St.,  429,  437 ;  Cady  v.  State, 
44  Miss.,  332,  341  ;   Young  v.  Staie,  68  Ala.,  575;  StaU 
V.  Patterson,  73  Mo.,  696 ;  State  v.  Branhan,  13  S.  Car., 
389;  Runnds  v.  StaU,  28  Ark.,  121 ;  Squires  v.  Stale,  48 
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N.  H.,  364;  Long  v.  State,  5  So.  Hep.,  443,  448;  Brister 
V.  StaJte,  26  Ala.,  107,  128;  C(m.  v,  Knapp,  9  Pick. 
[Mass.],  496,  511.  As  to  the  twenty-first  paragraph  of  the 
instructions :  Griswold  v.  State,  24  Wis.,  144 ;  Kelsey  v. 
Bvsli,  2  Hill,  441  ;  3  Am.  &  Eng.  Ency.  Law,  491 ; 
Roberta  r.  Gee,  15  Barb.  [N.  Y.],  449  ;  Rex.  r.  Jones,  2  C. 
A  P.  [Eng.],  629.  As  to  the  instruction  asked  on  the 
question  of  insanity:  Wright  v.  People,  4  Neb.,  407,  409; 
Hawe  V.  State,  11  Id.,  537;  Hart  v.  State,  14  Id.,  572, 
677;  Anderson  v.  State,  25  Neb.,  550 ;  Hoppa  v.  People, 
31  111.,  385. 

NORVAL,  J. 

The  plaintiff  in  error  and  Charles  Shepherd  were  jointly 
indicted  for  the  murder  of  Carlos  True  Pulsifer  on  the 
10th  day  of  December,  1889. 

The  indictment  contains  three  counts.  The  first  count 
charges  that  the  defendant  and  Charles  Shepherd  did  pur- 
posely and  of  their  deliberate  and  premeditated  malice  kill 
the  deceased.  The  second  and  third  counts  charge  that  the 
killing  was  done  in  the  attempt  to  perpetrate  a  robbery 
upon  the  said  Pulsifer. 

The  plaintiff  in  error  at  his  request  was  granted  a  sep- 
arate trial.  A  verdict  of  murder  in  the  first  degree  was 
returned,  to  reverse  which  the  case  is  brought  to  this  court. 

Upon  the  trial  the  counsel  for  the  defendant  requested 
the  court  to  require  the  county  attorney  to  elect  which 
count  of  the  indictment  he  would  rely  upon.  The  motion 
was  overruled  and  the  defendant  excepted.  This  ruling  of 
the  court  is  the  first  error  assigned. 

The  indictment  was  framed  under  section  3  of  the  Crim- 
inal Code,  which  provides  that  "  If  any  person  shall  pur- 
posely and  of  deliberate  and  premetlitated  malice,  or  in  the 
j^rpetration  or  attempt  to  perpetrate  any  rape,  arson,  rob- 
bery, or  burglary,  or  by  administering  poison  or  causing 
the  same  to  be  done,  kill  another ;  or,  if  any  person,  by 
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willful  and  corrupt  perjury,  or  by  subornation  of  the  same, 
shall  purposely  procure  the  conviction  and  execution  of 
any  innocent  person,  every  person  so  offending  shall  be 
deemed  guilty  of  murder  in  the  first  degree  and  upon  con- 
viction thereof  shall  suffer  death/^ 

Where  the  killing  is  done  purposely  and  with  premedi- 
tation and  deliberation,  the  crime  is  murder  in  the  first  de- 
gree. So  where  a  person  intentionally  takes  the  life  of 
another  in  the  perpetration  or  attempt  to  perpetrate  a  rob- 
bery the  statute  makes  the  killing  murder  in  the  first  de- 
gree, although  the  robbery  and  not  the  killing  was  pre- 
viously planned.  {Stephens  v.  State,  42  O.  St.,  150.)  It  is 
obvious  that  but  one  offense  is  charged  in  the  indictment, 
the  murder  of  Pulsifer.  Election  is  only  required  wliere 
separate  and  distinct  offenses,  not  part  of  the  same  transac- 
tion, are  charged  in  the  same  information  or  indictment. 
{Bailey  v.  State,  4  O.  St.,  442.) 

The  rule  which  governs  the  framing  of  an  indictment  for 
the  crime  of  murder  is  correctly  stated  by  our  brother 
Maxwell  in  note  7,  on  page  53  of  his  work  on  Criminal 
Procedure,  thus:  ^'In  case  of  murder  it  may  be  charged  in 
separate  counts  of  the  indictment,  that  the  murder  was 
committed  by  shooting,  stabbing,  drowning,  etc  This  is 
permitted  in  order  to  anticipate  any  possible  variance  in 
the  proof.  But  one  offense  is  charged,  the  murder  of 
the  person  named,  and  if  the  proof  shows  the  accused  to 
be  guilty  of  committing  the  act  in  any  of  the  ways  named, 
it  will  be  the  jury's  duty  to  convict."  This  rule  is  fully 
sustained  by  the  text-books  and  decisions.  (1  Bishop, 
Crim.  Proc.,  sec.  422  etseq.;  Glover  v.  State,  109  Ind.,  391 ; 
Andrews  v.  People,  117  111.,  195;  Cox  v.  State,  80  N.  Y., 
500.)  The  prosecution  was  not  obliged  to  elect  which  count 
it  would  rely  upon. 

Error  is  alleged  in  the  admission  in  evidence  of  the  con- 
fessions of  the  defendant.  The  evidence  shows  that  he  was 
arrested  on  Thursday  following  the  murder,  by  Jim  Booth 
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and  several  other  citizeDs,  about  two  and  a  half  miles 
northwest  of  Crowell.  The  arrest  was  made  by  pointing 
two  or  three  guns  at  the  defendant  and  ordering  him  to 
throw  up  his  hands.  The  accused  at  the  time  was  some- 
what frightened.  After  his  revolver  was  taken  from  him 
he  was  taken  to  Crowell  in  a  two-seated  spring  wagon,  in 
which  C.  W.  Robinson,  Jim  Booth,  and  Tom  Arthur  were 
riding.  These  persons  were  carrying  their  guns.  After 
going  a  short  distance,  James  Goulder  got  in  with  them 
and  went  along.  On  the  way  Groulder  said  to  the  defend- 
ant, *'  Well,  Chris,  I  am  surprised  you  are  in  this  business. 
Shepherd  has  told  us  where  we  would  find  you  and  told  us 
about  it.  You  might  as  well  confess.'^  The  defendant  re- 
mained silent  a  while,  then  without  any  threats  or  demon- 
strations of  any  kind  being  made  by  any  one,  and  without 
the  promise  of  any  favor  or  benefit  being  held  out  to  the 
defendant,  he  confessed  that  he  and  Charles  Shepherd  fired 
the  shots  that  killed  Pulsifer;  that  ^^we  did  not  intend 
killing  him,  but  as  we  ordered  him  to  throw  up  his  hands 
he  reached  in  his  pocket  and  we  thought  he  was  going  to 
shoot,  and  we  fired.''  Several  witnesses  testify  to  the  same 
statement  of  the  defendant.  It  also  appears  in  testimony 
that  at  different  times  and  places  afterward  the  defendant, 
without  any  inducement  being  held  out  to  him,  made  sub- 
stantially the  same  confession,  only  going  into  the^ details 
more  fully. 

This  court  in  Hddt  v.  State,  20  Neb.,  496,  in  discussing 
the  rule  which  governs  the  admission  of  confessions,  says 
that  ''The  rule  is  well  settled  that  a  promise  of  benefit  or 
favor,  or  a  threat  or  intimation  of  disfavor  connected 
with  the  subject  of  the  charge,  held  out  by  a  person  hav- 
ing authority  in  the  matter  will  be  sufficient  to  exclude  a 
confession  made  in  consequence  of  such  inducement,  either 
of  hope  or  fear.  *  *  *  But  mere  advice  to  tell  the  truth, 
where  there  is  neither  a  threat  or  an  inducement,  is  not  suffi- 
cient to  render  the  confession  inadmissible.    To  be  admis- 
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sible,  however,  it  must  appear  that  the  confession  was  en- 
tirely voluntary." 

Tested  by  the  above  rule^  the  confessions  were  properly 
admitted.  Goulder  did  not  assist  in  making  the  arrest. 
He  was  an  acquaintance  of  the  accused.  The  defeadant 
was  not  prompted  to  make  the  statements  he  did  by  any 
threat,  promise,  or  expectation  of  hopes  or  favor.  No  in- 
ducement was  held  out  to  him  to  make  an  untrue  statement. 
The  defendant,  with  minuteness  and  particularity,  told  the 
route  he  and  Shepherd  traveled  in  going  to  the  place  where 
Pulsifer  was  killed,  the  manner  of  the  killing,  the  number 
of  shots  fired,  the  robbing  of  the  body  of  the  deceased,  the 
direction  the  two  went  after  the  tragedy,  and  the  places  at 
which  they  stopped  until  arrested.  His  statements  in  most 
respects  are  in  harmony  and  consistent  with  the  other  tes- 
timony introduced  by  the  state. 

Objection  is  made  to  the  twenty -first  paragraph  of  the 
instructions,  which  reads :  "The  jury  are  instructed  that  if 
from  the  evidence  they  believe  that  the  defendant  made  the 
confession  given  in  evidence  in  this  case,  the  jury  should 
treat  and  consider  such  confession  precisely  as  they  would 
any  other  evidence  or  testimony,  and  hence  if  tlie  juiy 
believe  the  wliole  confession  to  be  true,  they  should  act 
upon  the  whole  as  true.  But  the  jury  may  lielieve  part  of 
the  confession  and  reject  the  balance,  if  they  see  sufficient 
grounds  in  the  evidence  for  so  doing;  the  jury  are  at  lib- 
erty to  judge  of  it,  like  other  evidence,  in  view  of  the 
circumstances  of  the  case  as  disclosed  by  the  evidence." 

The  court  also  refused  to  give  the  following  instruction 
requested  by  the  defendant:  "The  state  having  put  in 
evideuce  the  confessions  of  the  defendant,  such  confessions 
become  a  part  of  the  evidence  on  the  part  of  the  state  and 
every  part  of  such  confessions  is  entitled  to  equal  credence, 
and  it  is  your  duty  to  treat  such  confessions  as  a  whole, 
that  is,  you  should  not  reject  some  portions  of  such  con- 
fessions and  give  force  and  effect  to  other  parts  of  such  oon- 
fessions.'^ 
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It  is  donbtless  true  the  state  cannot  prove  part  of  the 
admissions  made  by  a  defendant  and  exclude  the  remainder. 
The  entire  statement  must  go  in  evidence,  but  when  a  con- 
fession is  contradicted  in  part,  the  jury  can  accept  one  part 
as  true  and  reject  such  portion  as  they  believe  from  the 
evidence  is  untrue.  The  instruction  given  contains  a  cor- 
rect statement  of  the  law  and  was  applicable  to  the  evidence. 
The  defendant's  request  was  rightly  refused.  (1  Bishop, 
Crim.  Proc.,  sec.  1241;  Blaokbum  v.  State,  23  O.  St.,  146; 
3Iorehead  v.  State,  34  .Id.,  212;  Long  v.  State,  5  So.  Rep., 
443;  Griswold  v.  State,  24i  Wis.,  144;  Jackson  v.  People ^ 
18  111.,  271;  State  v.  Peak,  85  Mo.,  190;  Carr  v.  State, 
7  S.  W.  Rep.,  328.) 

The  defendant  relied  upon  the  defense  of  insanity. 
Testimony  was  introduced  by  the  defense  tending  to  show 
that  the  father  of  the  accused  became  insane  and  committed 
suicide  about  two  years  prior  to  the  murder.  ^ledical  tes- 
timony was  received  showing  that  insanity  is  hereditary. 
H.  A.  Burrell,  Ed.  McCann,  Thomas  Dooley,  and  a 
brother  of  the  defendant,  Henry  Furst,  each  testified  that 
the  plaintiff  in  error  was  easily  influenced  and  persuaded 
by  others;  that  his  mind  was  weak,  and,  in  the  opinion  of 
three  of  the  witnesses,  he  was  insane. 

The  state  proved  by  a  large  number  of  persons  who 
were  acquainted  with  the  defendant  and  who  saw  and  talked 
with  him  almost  daily  that  they  observed  nothing  in  his 
conduct,  manner,  or  appearance  to  indicate  that  he  was 
insane.  The  testimony  relied  upon  by  the  defendant  to 
show  that  he  was  of  an  unsound  mind  is  exceedingly  weak, 
though  perhaps  sufficient  to  warrant  the  submission  of  the 
question  to  the  jury. 

But  it  is  claimed  that  error  was  committed  in  refusing 
the  defendant's  second  request  bearing  upon  that  issue.  It 
was  as  follows:  "Unless  you  believe  beyond  a  reasonable 
doubt  that  the  defendant  was  on  the  10th  day  of  Decem- 
ber, 1889,  a  person  of  sound  mind,  then  it  is  your  duty  to 
find  the  defendant  not  gui  I ty.^^ 


410 


NEBRASKA  REPORTS.         [Vou  31 


Funt  ▼.  Stat*. 


This  court  has  oft«n  held  that  when  insanity  is  relied 
upon  as  a  defense  and  testimony  has  been  offered  which 
rebuts  the  legal  presumption  that  the  accused  was  sane,  the 
burden  is  upon  the  prosecution  to  establish  beyond  a  rea- 
sonable doubt  that  he  possessed  sufficient  mental  capacity  to 
comprehend  the  nature  of  the  act  complained  of.  (  Wright  v. 
People,  4  Neb.,  407 ;  Hawe  v.  StcUe,  1 1  Id.,  537 ;  Harl  v. 
State,  14  Id.,  572;  Anderson  v.  StcUe,  25  Id.,  550.)  The 
plaintiff  in  error  could  not  have  been  prejudiced  by  the  re- 
fusal to  grant  his  request.  . 

By  the  thirty-third  instruction  the  jury  were  told  if  the 
evidence  tending  to  rebut  the  presumption  of  sanity  was 
sufficieint  to  raise  in  the  mind  of  the  jury  a  reasonable 
doubt  upon  that  question,  that  the  burden  was  upon  the 
prosecution  to  show  by  the  evidence  beyond  a  reasonable 
doubt  that  defendant  was  sane.  In  other  instructions  the 
jury  were  told  that  unless  the  defendant  was  capable  of  dis- 
tinguishing right  from  wrong  in  r^ard  to  the  act  charged, 
he  was  not  accountable,  and  to  acquit  if  from  the  evidence 
they  entertained  a  reasonable  doubt  of  his  guilt.  The  in- 
structions given,  when  construed  together,  as  they  must  be, 
are  in  harmony  with  the  rule  announced  in  the  above  cases, 
and  fairly  presented  to  the  jury  the  issue  of  insanity. 
The  doctrine  of  the  second  request  was  fully  covered  by 
llie  instructions  given. 

There  is  in  the  record  no  evidence  which  could  warrant 
us  in  reducing  tlie  sentence.  The  defendant  is  either  guilty 
of  murder  in  the  first  degree  or  he  is  innocent.  The  testi- 
mony fully  warranted  the  jury  in  finding  that  the  defend- 
ant was  sane  and  that  he  and  Shepherd  murdered  Pulsifer 
in  attempting  to  rob  him.  The  defendant  was  accorded  a 
fair  and  impartial  trial. 

The  judgment  of  the  district  court  is. 


Affirmed. 


The  other  judges  concur. 
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Elizabeth  McCartney  v.  M.  Agnes  Berlin  et  al. 

[Filed  Febbuabt  18,  1881.] 

The  petition  let  ont  at  length  in  the  opinion,  hdd,  to  state  a  cause 
of  action. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

M.  V.  GannoUy  and  J.  T,  Moriarty,  for  plaintiff  in  error, 
cited:  2  Lindley,  Partnership,  569^  670;  Bates,  Partner- 
ship, sec.  303 ;  Mapatrick  v.  Ramge,  9  Neb.,  391 ;  Chesley 
V.  King,  74  Me.,  164 ;  Burke  v.  Smithy  37  N.  W.'Rep.,  838 ; 
Mogul  Ship  Co.  v.  McOregor,  57  Law  Jour.  Rep.  [Q.  B.], 
641..   • 

A.  C.  Wakeley,  contra,  cited:  Bliss,  Code  PL, sec.  418; 
Branham  v.  San  Jose,  24  Cal.,  585;  Hartford  Bank  t?. 
Green,  11  la.,  476;  Smith  v.  Henry  Co.,  16  Id.,  385; 
Griggs  v.  St.  Paul,  9  Minn.,  246  ;  Bush  v.  Madeira,  14  B. 
Mon.  [Ky.],  212;  BcmneU  v.  Gi^i^old,  68  N.  Y.,  294; 
Grader  v.  Stellwagen,  26  N.  Y.,  315 ;  Tapley  v.  Butterfield, 
1  Meta  [Mass.],  515;  Nelson  v.  Wheelock,  46  III.,  25; 
Patch  V,  WlieaUand,  8  Allen  [Mass.],  102 ;  Harrison  v. 
Sterry,  5  Cranch  [U.  S.],  289 ;  Williams  v.  BameU,  10 
Kan.,  455;  Lamb  v.  Durant,  12  Mass.,  54;  Wiiidship  v. 
Bank,  5  Pet.  [U.  S.],  661 ;  Deckard  v.  Case,  5  Watts 
[Pa.],  22;  Sweetzer  v.  Mead,  6  Mich.,  107;  Anderson  v, 
Tompkins,  1  Brock.  [U.  S.],  460 ;  Parsons,  Part.  [2d  Ed.], 
163,  324 :  Jones,  Ch.  Mort.,  sec.  46 ;  Thompson  v.  Spittle, 
102  Mass.,  207;  Mills  v.  Barber,  4  Day  [Conn.],  428; 
Montjoys  v.  Holden,  Litt.  Sel.  Cases,  447 ;  Hyde  v.  Stone 
9  Cow.  [N.  Y.],  230;  Furlong  v.  Bartleti,  21  Pick.  [Mass.], 
401  ;  Wilson  v.  Reed,  3  Johns.  [N.  Y.],  175;  Cary  v. 
WUliams,  1  Duer  [N.  Y.],  667  ;  Chesley  v.  King,  74  Me., 
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164;  Frazierv.  Broton,  12  O.St.,  304;  Phdpav,  NowUn, 
72  N.  Y.,  45;  McCune  v.  Gas  Cb.,  30  Conn.,  621 ;  Kiff 
V.  Youman^  86  N.  Y.,  324 ;  Walker  v.  Oronin,  107  Mass., 
565 ;  Jenkins  v.  Fowler,  12  Harris  [Pa.  St.],  308 ;  Covan- 
hovan  v.  Hart,  21  Pa.  St.,  501 ;  Olendon  Iron  Cb.  t;. 
Uhler,  75  Pa.  St.,  471;  Chatfiddv.  WUson,  28  Vt,  49; 
Clinton  v,  Myers,  46  N.  Y.,  511;  Pickard  v.  Collins,  23 
Barb.  [N.  Y.],  459;  South  Royalton  Bank  v.  Bank,  27 
Vt.,  505;  Tarleton  v.  McQawley,  1  Peakes  [Eng.],  Nisi 
Prius,  270;  Keeble  r.  HickeringiU,  11  East  [Eng.],  571; 
Lumley  v.  Gye,  2  El.  &  Bl.  [Eng.],  216 ;  Ounier  v.  Astor, 
4  J.  B.  Moore  [Eng.],  12. 

Cobb,  Ch.  J. 

The  petition  alleged  that  on  the  first  day  of  Maj^  18S6, 
the  plaintiff  and  the  defendant,  M.  Agnes  Berlin,  entered 
into  copartnership  under  the  name  and  style  of  E.  F.  Mc- 
Cartney &  Co.,  for  the  purpose  of  buying  and  selling 
ladies'  and  children's  suits,  cloaks,  mantles,  shawls,  and 
such  other  goods  and  commodities  as  belong  to  that  line  of 
trade;  that  upon  said  day  they  commenced  the  transac- 
tion of  the  said  business  as  such  copartnership  in  the  city 
of  Omaha,  and  continued  the  said  business  up  to  the  11th 
day  of  December,  1886,  when  the  same  was  suspended  and 
broken  up  as  in  said  petition  set  forth. 

Second — ^That  by  the  terms  of  agreement  in  accordance 
with  which  the  said  copartnership  was  entered  into,  it 
was  among  other  things  provided  that  the  profits  arising 
from  said  business  should  be  equally  divided  between  the 
said  plaintiff  and  defendaut,  and  further,  that  the  said  de- 
fendant should  pay  to  the  said  plaintiff,  in  addition  to  her 
share  of  the  profits  aforesaid,  a  sum  equal  to  25  per  cent 
of  the  profits  of  the  said  business;  provided,  however,  that 
the  total  amount  of  said  percentage  should  not  exceed 
$1,500  for  one  year,  that  being  the  length  of  time  whidi 
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the  said  copartnership  was  to  continue  as  provided  hj  the 
terms  of  the  agreement. 

Third — That  from  the  beginning  the  said  business  was 
prosperous  and  profitable  and  was  gradually  becoming  es- 
tablished in  the  confidence  of  the  business  public^  and  the 
business  of  said  partnership  was  steadily  increasing ;  that 
the  average  monthly  sales  thereof  from  the  1st  day  of  May, 
1886^  to  the  11th  day  of  December,  1886,  were  nearly 
$3,000^  and  would  have  been  thereafter,  if  the  business  had 
not  been  interrupted  and  broken  up,  as  in  said  petition 
thereinafter  alleged ;  that  the  net  profits  of  said  business 
during  said  time  averaged  about  $500  per  month. 

Fourth — That  a  long  time  prior  to  the  11th  day  of 
December,  1886,  and  subsequent  thereto,  the  said  M. 
Agnes  Berlin  and  the  defendant  A.  H.  Baker,  who  is  her 
brother-in-law,  fraudulently,  wrongfully,  maliciously  and 
unlawfully  colluded,  conspired,  and  confederated  together 
for  the  purpose  of  forcing,  compelling,  and  bull-dozing  the 
plaintiff  into  quitting  her  connection  with  the  said  copart- 
nership business  and  to  assign,  transf^,  and  convey  all 
her  interest  as  a  member  of  such  copartnership  in  and  to 
the  said  copartuerahip  busiuess  and  the  stock  of  goods, 
fixtures,  and  property  of  every  kind,  and  the  good-will 
thereof  to  the  said  M.  Agnes  Berlin,  without  any  consider- 
ation therefor,  and  in  the  event  of  a  failure  thereof  to  break 
up  and  destroy  the  said  copartnership  business,  to  ruin 
and  render  entirely  valueless  the  interest  of  the  plaintiff 
therein  and  to  ruin  and  destroy  the  reputation  which  the 
plaintiff  at  that  time  bore  and  theretofore  had  borne  in  the 
city  of  Omaha  and  elsewhere  for  good  business  judgment 
and  strict  integrity,  to  the  end  that  the  said.M.  Agnes  Ber- 
lin might  in  some  way  get  the  sole  and  exclusive  control, 
management,  and  ownership  of  said  business  and  enjoy  all 
the  profits  thereof. 

Fifth — That  in  pursuance  of  said  collusion,  conspiracy, 
and  confederation^  and  as  part  of  the  plan  thereof,  the  said 
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Baker,  who  at  that  time  lived  at  Grand  Island,  in  this  state, 
came  to  the  said  city  of  Omaha  on  or  about  the  10th  day 
of  December,  1886,  where  the  said  copartnership  business 
was  being  carried  on  as  aforesaid,  and  after  several  conver- 
sations and  conferences  with  the  said  M.  Agnes  Berlin,  act- 
ing under  the  advice  and  at  the  suggestion  of  the  said 
Baker,  and  in  co-operation  with  him,  and  in  pursuance  of 
the  collusion,  conspiracy,  and  confederation  aforesaid,  on 
Sunday,  the  12th  day  of  December,  1886,  or  early  the 
next  morning,  December  13,  1886,  executed  and  delivered 
to  the  said  Baker  a  chattel  mortgage  upon  all  her  interest 
in  the  stock  of  goods,  merchandise,  and  all  other  commod- 
ities, fixtures,  books  of  account,  bills  receivable,  and  choses 
in  action  belonging  to  the  said  copartnership;  said  chattel 
mortgage  was  executed  and  delivered  as  aforesaid,  without 
the  knowledge  of  the  plaintiff,  without  her  consent,  and 
without  any  consultation  with  her  relative  thereto,  and 
the  same  was  filed  for  record  in  tlie  county  clerk's  office  of 
Douglas  county  at  9:40  o'clock  A.  M.,  on  December  13, 
1886;  that  said  mortgage  was  not  given  to  secure  any 
claim  or  demand  against  the  said  copartnership,  nor  was 
the  same  given  in  good  faith  for  the  purpose  of  securing 
to  said  Baker  the  payment  of  any  sum  of  money  or  debt 
due  to  him,  but  for  the  sole  and  only  purpose  of  effectu- 
ating the  object  of  the  conspiracy  hereinbefore  alleged. 

Sixth— That  about  the  9th  day  of  December,  1886,  the 
said  Baker  and  M.  Agnes  Berlin  procured  the  Omaha 
National  Bank  to  endorse  and  deliver  to  said  Baker,  be- 
fore it  was  due,  a  note  which  the  said  bank  held  against 
said  copartnership,  the  said  M.  Agnes  Berlin  having  first 
applied  all  the  funds  of  the  copartnership  then  on  deposit 
in  the  said  bank  to  a  part  payment  of  said  note,  thereby 
making  the  said  Baker  a  creditor  of  said  firm  to  the 
amount  of  $413,  that  being  the  balance  of  said  note  re- 
maining unpaid,  and  to  the  payment  of  said  balance  the 
said  M.  Agnes  Berlin,  without  the  knowledge  or  consent 
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of  the  plaintiff,  executed  and  delivered  to  said  Baker,  in 
the  name  of  said  copartnership^  a  chattel  mortgage  upon 
all  the  property  and  effects  of  said  copartnership  and  gave 
to  said  mortgage  a  preference  over  the  mortgages  hereinbe- 
fore referred  to. 

Seventh — That  in  further  pursuance  of  said  collusion^ 
conspiracy,  and  confederation  the  said  M.Agnes  Berlin  on 
or  about  the  13th  day  of  December,  1886,  acting  under 
the  advice  and  at  the  suggestions  of  said  Baker, *in  co-oper- 
ation with  him,  under  the  advice  of  the  attorneys  of  said 
Baker,  without  the  knowledge  or  consent  of  the  plaintiff, 
and  without  any  consultation  with  her  in  reference  thereto, 
sent  telegrams  in  the  firm  name  of  said  copartnership  to 
all  the  creditors  thereof  in  the  city  of  New  York  and 
elsewhere,  stating  that  the  said  copartnership  was  in  trouble, 
which  statement  was  untrue,  and  directing  them  to  wire  a 
statement  of  their  respective  claims  against  said  firm  to 
Groff,  Montgomery  &  Jeffrey,  a  law  firm  in  the  city  of 
Omaha,  whom  the  said  M.  Agnes  Berlin  and  Baker  had 
procured  to  act  as  their  attorneys.  Responsive  to  such 
tel^rams  said  creditors  sent  statements  to  said  Groff,  Mont- 
gomery &  Jeffrey,  most  of  which  claims  were  then  not 
due  and  would  not  have  been  due  for  a  long  time  thereafter, 
and  none  of  the  creditors  to  whom  said  mortgages  were 
given  were  pressing  their  claims  or  insisting  on  security  of 
any  kind  therefor,  and  thereupon  the  said  M.  Agnes  Ber- 
lin, without  the  knowledge  or  consent  of  the  plaintiff  and 
without  any  consultation  with  her  relative  thereto,  but 
acting  in  pursuance  of  such  collusion,  conspiracy,  and  con- 
federation as  aforesaid,  and  under  the  advice  and  at  the 
suggestion  of  the  said  Baker  and  his  attorneys,  executed 
and  delivered  a  chattel  mortgage  to  each  of  the  said  cred- 
itors, numbering  about  twenty-two  in  all,  in  the  name  of 
the  said  copartnership  upon  the  stock  of  goods,  merchan- 
dise, and  all  other  commodities,  together  with  the  fix- 
tures, books  of  account,  bills  receivable,  and  choses  in 
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action  belonging  to  the  said  oopartnership  and  aggr^ating 
in  all  the  sum  of  $9^490^  the  same  being  about  $1^000  in 
excess  of  what  the  said  copartnership  owed  the  said  cred- 
iters,  which  said  mortgages  were  filed  for  record  in  the 
county  clerk's  office  of  Douglas  county  on  the  said  13th 
day  of  December,  1886,  in  rapid  succession,  one  after  the 
other  as  fast  as  they  could  be  filed. 

Eighth — That  in  further  pursuance  of  said  collusion, 
conspiracy,  and  confederation  the  said  M.  Agnes  Berlin 
and  said  Baker,  acting  in  conjunction  with   each   other, 
prior  to  8  o'clock  A.  M.  of  the  13th  day  of  December, 
1886,  caused  the  storeroom  where  the  said  copartnership 
business  was  being  conducted  to  be  closed  up,  the  doors 
thereof  to  be  bolted,  fastened,  and  barred   against  and 
wrongfully,  forcibly,  and  unlawfully  excluded  the  plaintiff 
therefrom,  and  wrongfully,  forcibly,  and  unlawfully  kept 
the  said  storeroom  closed  up,  and  the  doors  thereof  naileJ, 
fastened  and  barred  against  the  plaintiff,  and  the  patrons  of 
said  business  were  totally  excluded  therefrom   until  the 
17th  day  of  December,  1886;  the  said  Baker  in  the  mean- 
time, by  himself  and  one  George  Mitchell,  whom  he  pro- 
cured to  act  as  his  agent,  holding  the  said  stock  of  goods 
in  his  possession  in  said  storeroom,  pretending  to  do  so 
under  and  by  virtue  of  the  chattel  mortgages  executed  and 
delivered  to  him  as  aforesaid,  thereby  during  the  said  space 
of  time  wholly  breaking  up  and  suspending  the  business 
of  the  said  copartnership.     The  acts  and  things  so  done 
and  performed  by  defendants  were  not  prompted  by  mo- 
tives of  good  faith  or  an  honest  desire  to  secure  to  said 
creditors  payment  of  their  respective  claims  or  to  further  or 
protect  the  interests  of  the  said  copartnership,  but  for  the 
sole  and  only  purpose  of  carrying  into  effect  the  object  of 
the  conspiracy  hereinbefore  alleged. 

Ninth — That  in  further  pursuance  of  said  collusion, 
conspiracy,  and  confederation  the  said  M.  Agnes  Berlin 
and  H.  H.  Baker,  acting  in  conjunction  with  each  other, 
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procured  the  said  creditor's  agent  to  join  them  in  taking 
and  retaining  possession  of  the  said  copartnership  stock  of 
goods,  merchandise,  etc.,  under  said  mortgages,  and  finally, 
after  breaking  up  and  entirely  suspending  the  business  of 
said  partnership  for  the  space  of  ten  weeks,  sold  the  same 
at  public  auction  long  after  the  proper  season  for  selling 
the  same  had  passed,  which  was  accordingly  done  on  the 
19th  day  of  February,  1887,  at  which  sale  the  said  M. 
Agnes  Berlin,  through  some  third  person,  as  hereinafter 
stated,  bought  the  said  stock  of  goods  at  a  price  not  to  ex- 
ceed one-seventh  of  their  then  value,  to-wit,  for  the  sum 
of  $2,610,  their  real  value  being  $16,000.  By  procure- 
ment of  the  said  Baker  and  M.  Agnes  Berlin  some  person 
unknown  to  plaintiff  purchased  the  said  stock  of  goods  at 
the  said  sale  for  the  said  M.  Agnes  Berlin,  and  delivered 
the  same  to  her,  and  since  the  time  of  said  sale  she  haa 
been  carrying  on  the  said  business  and  selling  the  said 
goods  a  part  of  the  time  in  her  own  name  and  a  part  of 
the  time  as  agent  for  some  person  unknown  to  the  plaintiff 
and  for  the  mutual  benefit  of  lierself  and  said  Baker,  by 
reason  of  which  the  creditors  of  the  said  copartnership 
realized  only  about  fifty  per  cent  of  their  respective  claims, 
and  for  the  balance  still  due  upon  said  claims,  aggregating^ 
about  $6,000,  the  plaintiff  is  liable  to  suit  and  judgment 
by  the  suid  several  creditors,  as  one  of  the  members  of  the 
said  copartnership,  and  by  reason  of  which  the  said  co- 
partnership  business  was  broken  up,  the  said  stock  of 
goods  sold  at  a  sacrifice,  the  interest  of  the  plaintiff  therein 
ruined  and  rendered  valueless,  and  the  plaintiff  thrown 
out  of  business  and  her  reputation  for  integrity  and  good 
business  qualifications  seriously  injured,  to  her  damage  in 
the  sum  of  ten  thousand  dollars,  for  which  she  asks  judg- 
ment against  said  defendants,  and  for  costs  of  suit. 

To  the  above  petition  the .  defendants  filed  a  general 
demurrer,  which  demurrer  was  by  the  court  sustained,  and 
the  cause  dismissed  at  the  cost  of  the  plaintiff,  whereupon 
27 
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the  cause  was   brought  to  this   court  on   error  bj  the 
plaintiff. 

The  sole  question  presented  for  the  consideration  of  this 
court  is,  whether  the  district  court  erred  in  sustaining  the 
said  demurrer.  I  do  not  doubt  that  the  petition  statesa  cause 
of  action.  It  charges  the  defendants  with  entering  into  a 
conspiracy  for  the  purpose  of  wrecking  and  breaking  up  a 
valuable  mercantile  business  of  which  the  plaintiff  and 
one  of  the  defendants  were  the  proprietors  as  copartners, 
and  it  charges  and  sui&ciently  sets  out  the  consummation 
of  the  object  of  such  conspiracy  by  the  execution  of  chat- 
tel mortgages  to  creditors  whose  debts  were  not  due,  stir- 
ring up  discontent  aniongst  creditors  who  were  otherwise 
not  inclined  to  demand  their  pay,  and  finally  by  the  pro- 
curing of  a  sale  and  sacrifice  of  the  entire  stock  in  trade  of 
the  partnership  at  a  forced  sale  in  which,  as  is  alleged,  the 
damage,  loss,  and  ruin  of  the  partnership  and  its  interest, 
and  not  its  advantage  or  welfare  was  the  end  sought  and 
attained  by  the  defendants. 

Under  the  authority  of  Mapstrick  r.  Ratngty  9  Neb., 
391,  and  Booker  v,  Puyear,  27  Id.,  346,  an  action  for 
such  un  injury  can  be  maintained.  See  also  the  cases  cited  in 
the  latter  case.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  anb  bemakded. 
The  other  judges  concur. 
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D.  F.  La  Bonty  v.  0.  P.  Lundgren, 

.M    819 

[Filed  F£bruaby  24,  1891.]  ^nSl 


Witnesses :  Cbbdibility:  An  Instbuction  '*  that  the  testimony  of 
one  creditable  witness  may  be  entitled  to  more  weight  than  the 
teetimoDj  of  many  others,  if,  as  to  those  other  witnesses,  yon 
hare  reason  to  believe,  and  do  believe,  from  the  evidence  and  all 
the  facts  before  yon  that  snch  other  witnesses  have  knowinsly 
teatifled  iintrnthfhily,  and  are  not  corroborated  by  other  cred- 
itable witnesses,  or  by  circumstances  proved  in  the  case,"  held, 
not  applicable  to  the  testimony  and  cause  for  reversal. 

Error  to  the  district  court  for  CumiDg  couutj.  Tried 
below  before  Powers,  J. 

Griggs  &  Rindker,  J,  C.  Crawford,  and  J.  A.  Smithy  for 
plaintiff  in  error,  cited,  as  to  the  instruction :  State  r.  Stout, 
31  Mo.,  406;  State  v.  Cmhing,  29  Id.,  215;  SUite  v.  Mo- 
Davitt,  69  la.,  549.    • 

T.  M,  Franse,  contra,  cited  on  the  same  point :  Sackett, 
Instructions  [2d  Ed.],  sec.  3;  Green  v.  Janey,  4  Com. 
Law,  524;  Rudolph  v.  Lane,  57  Ind.,  115;  Bierbaeh  v. 
Goodyear,  64  Wis.,  208. 

Maxwell,  J. 

This  is  an  action  of  ejectment  to  recover  the  possession 
of  160  acres  of  land  in  Cuming  county,  aiid  for  the  rents 
and  profits  thereof  for  four  years.  The  answer  is  a  general 
denial  and  an  estoppel  in  pais.  On  the  trial  of  the  cause 
the  jury  found  generally  in  favor  of  the  defendant,  and  also 
specially  as  to  certain  facts  submitted  to  them.  A  motion 
for  a  new  trial  was  thereupon  filed  and  overruled  and 
judgment  entered  on  the  verdict. 

The  testimony  shows  that  the  land  in  controversy  was 
entered  by  one  Charles  Bartholomew,  the  patent  being  is- 
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sued  November  2,  1868.  Bartholomew  conveyed  to  the 
plaintiff.  On  the  2d  day  of  December,  1880,  a  deed  for 
the  land  in  controversy  was  executed  in  the  name  of  D.  F. 
La  Bounty,  the  witnesses  being  W.  McFadden  and  J.  H. 
Miller,  and  the  acknowledgment  taken  before  Chas.  I.  Siep, 
a  notary  public,  of  Eockford,  Pennington  county,  Dakota. 
In  the  year  following,  one  L.  B.  Baker  having  a  tax  claim 
on  said  land,  made  a  quitclaim  to  D.  F.  La  Bounte  and 
soon  afterwards  La  Bounte  made  a  quitclaim  deed  of  said 
land  to  John  Kerkow.  This  conveyance  was  acknowl- 
edged before  Charles  I.  Siep  and  witnessed  by  O.  R.  Jpsen 
and  W.  W.  Smithson. 

The  defendant  claims  title  by  conveyances  from  John 
Kerkow.  On  behalf  of  the  plaintiff  it  is  alleged  and  con- 
siderable testimony  introduced  tending  to  show  that  the 
deeds  in  question  signed  D.  F.  La  Bounty  and  D.  F.  La 
Bounty  are  forgeries  and  were  not  executed  by  plaintiff. 

Upon  this  point  the  plaintiff  himself  testifies  that  he  did 
not  execute  the  deeds  in  question  and  knew  nothing  of  their 
execution  until  shortly  before  the  bringing  of  this  action. 

Siep,  before  whom  the  acknowledgments  were  taken,  tes- 
tifies : 

The  deeds  were  executed  by  a  man  who  signed  his 
name  '/D.  F.  La  Bonte,''  one  of  the  deeds  being  made 
in  December,  1880,  the  other  in  January  following.  The 
first  of  said  deeds  was  a  warranty  one,  the  other  was  a 
qiiitclaim ;  I  think  the  warranty  deed  was  made  Decem- 
ber 2,  1880.  Both  were  of  lands  in  Cuming  county,  Ne- 
braska. The  man  who  sigued  the  warranty  deed  is  the 
same  identical  pei'son  who  afterwards  signed  the  quitclaim 
deed.  The  man  who  signed  both  deeds  was  a  small  man, 
about  five  feet  five  or  six  inches  tall,  w(»uld  weigh  about 
from  145  to  150  pounds.  At  the  time  of  the  acknowledg- 
ment I  should  judge  him  to  be  forty-five  or  fifty  years  old; 
the  fingers  were  off  his  right  hand  ;  as  ni*ar  as  I  can  rec- 
collect  he  held  his  pen  between  his  tliumb  and  the  stub  of 
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his  hand.  The  first  I  knew  of  this  man  who  signed  the 
deeds  was  in  1876,  lie  was  then  at  what  is  now  called 
Pactota,  in  this  county.  He  was  prospecting  at  that  time. 
He  staid  there  until,  I  think,  September,  1876,  and  I  think, 
went  away  with  Crook's  soldiers.  The  next  time  I  saw 
him,  I  think,  was  in  1880,  at  Roekford  in  this  county. 
He  was  mining  and  prospecting  in  the  vicinity  of  Rock- 
ford.     I  saw  him  in  1880  and  1881,  and  in  Doudwood  in 

1881.  I  saw  him  in  Rapid  City  afterwards  in  1881  or 

1882,  then  I  saw  him  off  and  on  from  then  until  1886,  the 
last  time  being  in  1886  in  Rapid  City.  All  the  times  I 
have  seen  him  he  was  in  Pennington  county,  except  the 
time  I  saw  him  in  Deadwood.  Since  I  have  known  him 
he  has  been  prospecting,  mining,  and  freighting.  The 
freighting  that  I  know  of,  being  from  Buffalo  Gap  to 
Deadwood.  I  have  learned  that  he  now  lives  near  Buffalo 
Gap,  Custer  county.  The  names  that  I  knew  him  by  were 
"Frenchy"  and  "La  Bonty,"  " La  Bounty "  and  "La 
Bonte.^'  I  never  knew  his  first  name.  He  came,  I  think 
it  was  in  1880,  with  pension  papers  for  me  to  sign  as  notary 
public ;  he  brought  like  papers  for  me  to  sign  as  notary  pub- 
lic afterwards  and  up  as  late  as  in  1885 ;  those  papers  he 
signed  as  Amos  La  Bonty  or  Amos  La  Bounty,  I  am  not 
certain  now  how  he  spelled  the  last  name.  The  man  who 
signed  the  two  deeds,  one  in  December,  1880,  and  the  other 
in  January  following,  and  which  I  have  referred  to  above, 
and  also  in  my  deposition  of  January  30th  last,  is  now 
known  as  Amos  La  Bounty.  At  the  time  I  took  the  ac- 
knowledgments to  those  deeds  I  did  not  know  his  first 
name,  and  required  him  to  be  identified,  and  a  man  by  the 
name  of  F.  W.  Vonbodinger  came  with  him  and  told  me 
his  name  was  D.  F.  La  Bonte ;  that  he  had  known  him  in 
West  Point,  Cuming  county,  Nebraska,  and  that  he  was 
the  right  man.  About  this  same  time  I  had  taken  his 
acknowledgment  to  the  pension  papers  as  Amos  La  Bounty 
or  Amos  La  Bonty,  and  I  then  so  knew  him ;  but  after 
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Mr.  Vonbodinger  assured  me  that  his  name  or  initials 
was  or  were  "D.  F./'  I  supposed  he  had  enlisted  in  the 
army  by  the  assumed  name  of  ^'  Amos  "  and  that  his  real 
name  was  as  stated  to  me  by  Mr.  Vonbodinger  and  other 
information.  The  man  who  signed  the  deeds  is  still  known 
as  Amos  La  Bonty  or  La  Bounty.  I  think  he  enlisted  in 
1876^  and  at  that  time  the  fingers  were  not  cut  off  his 
right  hand.  I  do  not  now  know  what  his  Christian  name 
actually  is.  This  man,  Amos  La  Bounty,  is  well  known 
in  Pennington  county,  and  was  in  1 880. 

Q.  State  whether  or  not  you  have  to-day  been  introduced 
to  a  man  whose  name  was  given  to  you  as  '' Daniel  F.  La 
Bonty/'  the  plaintiff  in  this  case;  if  so,  by  whom. 

A.  I  have ;  by  Mr.  N.  K.  Griggs. 

Q.  State  whether  or  not  the  man  so  introduced  to  you 
by  Mr.  Griggs  as  Daniel  F.  La  Bonty,  plaintiff,  is  the 
same  man  who  signed  the  two  deeds  acknowledged  to  you, 
one  in  December,  1880,  the  other  in  January,  1881 ;  if  not, 
state  fully  how  the  man  introduced  to  you  to-day  by  Mr. 
Griggs  differs  from  the  man  who  sighed  the  deeds  in  ques- 
tion, the  acknowledgment  of  which  was  taken  by  you. 

A.  He  is  not  the  same  man  by  any  means.  The  man 
introduced  to  me  to-day  as  Daniel  F.  La  Bonty  is  older, 
stouter,  and  much  heavier  than  the  one  who  signed  the 
deeds.  The  one  introduced  to  me  to-day  has  no  fingers  cut 
off  and  both  his  hands  are  perfect;  the  two  men  are  en- 
tirely different  in  every  respect,  except  they  are  about  the 
same  height.  I  do  not  think  I  ever  saw  the  gentlemau 
introduced  to  me  to-day  by  Mr.  Griggs  until  to-day,  etc. 

One  Smithson,  a  witness  on  one  of  the  deeds,  also  testi- 
fies to  substantially  the  same  facts. 

The  court  instructed  the  jury  as  follows: 

"The  jury  are  instructed  that  the  testimony  of  one 
creditable  witness  may  be  entitled  to  more  weight  than  the 
testimony  of  many  others,  if,  as  to  those  other  witnesses, 
you  have  reason  to  believe,  and  do  believe,  from  the  evi- 
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idence  and  all  the  facts  before  you  that  such  witnesses  have 
knowingly  testified  untruthfully  and  are  not  corroborated 
by  other  creditable  witnesses,  or  by  circumstances  proved 
in  the  case." 

This  instruction  was  not  warranted  by  the  evidence. 
The  testimony  before  the  jury  of  two  witnesses  to  the 
deeds  and  of  the  notary  public  before  whom  the  acknowl- 
edgments were  taken  was  that  the  person  who  had  executed 
the  deed  in  the  name  of  D.  F.  La  Bounty  was  in  fact  Amo& 
La  Bounty^  and  not  the  plaintiff;  that  he  was  a  small  man^ 
weighing  from  145  to  150  pounds  and  from  forty- five  to 
fifty  years  of  age,  while  the  plaintiff  is  an  old  man  nearly 
eighty  years  of  age,  also  that  he  is  a  much  larger  man  than 
Amos  La  Bounty  and  weighs  about  200  pounds.  Upon 
these  points  there  is  substantially  no  controversy  in  the 
testimony. 

The  creditability  of  the  witnesses  is  a  question  for  the 
jury,  but  the  question  of  creditability  should  be  fairly  sub- 
mitted. To  point  out  one  or  two  witnesses  whose  testi- 
mony may  be  criticised  or  discarded  is  wholly  unwar- 
ranted, unless  there  is  something  in  the  evidence  peculiarly 
affecting  their  character  as  witnesses.  A  jury  is  not  at 
liberty,  arbitrarily  and  without  cause,  to  discard  the  tes- 
timony of  a  witness,  and  an  instruction  which,  without 
evidence,  authorizes  them  so  to  do  cannot  fail  to  be  preju- 
dicial. As  thei^  must  be  a  new  trial  we  will  express  no 
opinion  upon  the  facts. 

It  is  apparent  that  there  is  other  testimony  within  reach 
of  the  parties  which  will  tend  to  sustain  or  defeat  the 
plaintiff's  title. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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42   6of  [FiCed  Febeuabt  24,  1891.] 


1.  Schools :  Change  of  Distbict  Boundasies:  Notice.  Undw 
sabdivisioD  1,  section  4,  chap.  79,  Compiled  Stataies,  where  a 
petition  is  presented  to  the  oonnty  superintendent  for  a  change 
in  the  boandaries  of  two  school  districts,  it  is  indispensable  that 
three  notices,  containing  an  exact  statement  of  the  proposed 
change  and  the  time  when  the  petition  will  be  presented  to  the 
conntj  superintendent,  be  posted  in  three  pnblic  places,  one  of 
wRich  places  shall  be  npon  the  outer  door  of  the  school  honse,  if 
there  be  one,  in  each  district  afjfected,  at  least  ten  days  prior  to 
the  time  the  petition  ia  to  be  presented  to  the  county  superin- 
tendent. 

1L  :  : :    Pboof  of  Posting.     The  affidavit  of 

proof  of  posting  such  notices  should  state  where  each  of  the  three 
were  posted  and  the  day  of  posting  the  same;  and  in  a  direct 
proceeding  attacking  the  jurisdiction  of  the  superintendent  in 
the  premises  it  is  not  sufficient  to  state  that  they  were  posted  in 
three  public  places  ten  days  before  the  presentation  of  the  peti- 
tion, but  the  time  and  place  of  posting  must  appear. 

Error  to  the  district  court  for  Saunders  countj.  Tried 
below  before  Marshall^  J. 

8.  H.  Sornborger,  for  plaintiff  in  error,  cited :  Briggs  v. 
Murdock,  13  Pick.  [Mass.],  316;  Hougldon  v.  Daveiiporiy 
23  Id.,  237;  Dunn  v.  Rodgers,  43  111.,  260;  Mon-is  v. 
T/nisteea,  15  Id.,  269;  Kitchen  v.  Reinskyy  42  Mo.,  427; 
Moore  v.  Purple^  3  Gilm.  [111.],  149;  Malone  v,  Samuel^ 
13  Am.  Dec.,  174. 

Oeo,  L  Wright,  contra,  cited :  Cbwles  v.  Sch.  IHst.,  23 
Neb.,  655;  Ratcliff  v,  Faris,  6  Id.,  544;  Sioux  City  R  Co. 
V,  Wash.  Co,,  3  Id.,  41 ;  Robinson  v,  Mathwick,  5  Id.,  255; 
StaJte,  ex  rel,  Sims,  v.  Otoe  Co.,  6  Id.,  134 ;  Howard  v.  Dakota 
Co.,  25  Id.,  229;  Doodyv.  Vaughn,  7  Id.,  31 ;  Wells,  Juris- 
diction, sees.  40,  41,  43,  409,  418;  Cooley,  Torts,  417, 
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418,  419;  GeniU  v.  Board,  40  N.  W.  Rep.,  928;  Coultei^  v. 
InspectorSy  69  Mich.,  391 ;  Neihonv.  Wakefidd,  43  Id.,  434; 
Prescoti  v.  Patterson,  44  Id.,  525 ;  Blodgett  v.  Highway 
Com'ra,  47  Id.,  469 ;  Goss  v.  Highway  Com'rs,  63  Id.,  608 ; 
Steen  i\  Norton,  45  Wis.,  412-19;  RuMand  v.  Supervisors, 
55  Wis.,  668. 

Maxwell,  J. 

This  action  had  its  origin  in  a  petition  by  D.  C.  Miller 
and  others  of  school  district  No.  16,  and  Levi  Keiser  and 
others  of  school  district  Nq.  41,  both  of  Saunders  county, 
to  the  county  superintendent  of  public  instruction  of  said 
county  praying  for  the  changing  of  the  boundary  line  be- 
tween said  districts  so  that  sections  13, 14,  and  16  of  town- 
ship 13,  range  8,  of  said  county  should  be  attached  to 
district  No.  41,  instead  of,  as  formerly,  to  district  No.  16, 
which  petitions  were  filed  February  6,  1888. 

Petitions  were  made  from  each  district,  and  indorsed  on 
each  petition  appears  a  list  of  all  the  voters  of  the  district, 
verified  in  the  following  form  (as  to  district  No.  16) : 

"  B.  F.  Fuller,  a  resident  of  district  No.  1 6,  being  duly 
sworn,  affirms  that  the  following  named  persons  are  all  the 
legal  voters  in  district  No.  16,  Saunders  county.  Neb.,  as 
he  verily  believes. 

"  (Signed)  B.  F.  Fuller. 

"  Signed  and  sworn  to  before  me  this  6th  day  of  Jan- 
uary, 1888. 

"  [seal.]  Sam  B.  Hall,  Notary  Public,'^ 

A  similar  verification  is  made  by  Levi  Keiser,  as  to  dis- 
trict No.  41,  before  the  county  superintendent. 

By  these  verified  list  of  legal  voters  it  appears  that 
there  were,  in  district  16,  56  legal  voters,  and  in  district 
41,  78  legal  voters.  Of  the  66  voters  in  district  16,  25 
signed  the  petition ;  of  the  78  voters  in  district  41,  49 
signed  the  petition. 
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A  remonstrance  from  each  district  against  the  proposed 
change  was  filed  with  the  county  superintendent  at  the  same 
time  as  the  petitions,  that  of  district  Xo.  16,  containing  29 
names,  and  tiiat  of  district  No.  41,  containing  17  nam^. 
Thus,  of  the  66  voters  of  district  No.  16,  25  appear  on  the 
petition  and  29  on  the  remonstrance,  in  all  54,  two  tak- 
ing no  part.  Of  the  78  voters  in  district  No.  41,  49  ap- 
pear on  the  petition  and  17  on  the  remonstrance,  in  all  66, 
12  taking  no  part. 

Appended  to  the  above  petitions  are  the  following  affi- 
davits as  to  the  service  of  the  notice  of  making  the  appli- 
cation (as  to  district  No.  16) :    • 

'*  State  of  Nebraska,  1 
"Saunders  County,  j  * 

"D.  C.  Miller,  a  resident  of  school  district  No.  16,  being 

duly  sworn,  affirms  that  proper  legal  notice  of  the  above 

petition  has  been  given  in  said  district  No.  16. 

"  (Signed)  D.  C.  Miller. 

"  Signed  and  sworn  to  before  me  this  6th  day  of  Feb- 
ruary, 1888. 

"[seal.]  O.  Dooley, 

"Cb.  SupL 

As  to  district  No.  41,  a  similar  form  of  affidavit  was 
sworn  to  by  Levi  Keiser,  before  the  same  officer,  under 
date  of  January  31,  1888.  The  sufficiency  of  these  affi- 
davits to  show  the  giving  of  the  notice  required  by  the  stat^ 
utes  was  questioned  by  the  defendants  in  error.  The  peti- 
tions and  remonstrances  having  been  submitted  to  the 
county  superintendent  of  public  instruction,  upon  con- 
sideration of  the  same  he  found  for  the  petitioners,  and 
entered  an  order  changing  the  boundary  line  as  prayed. 

It  appears  that  oral  objection  was  made  to  the  sufficiency 
of  the  service  of  notice  at  the  time  of  hearing,  whicli  was 
overruled.  Afterwards  there  was  attached  to  said  petition 
an  amended  return  or  affidavit  of  service  of  notice,  in  the 
words  following  (as  to  district  No.  16): 
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"State  of  Nebraska,! 
"Saunders  County.    )     ' 

"I,  D.  C.  Miller,  a  resident  of  school  district  No.  16,  of 
Saunders  county,  Nebraska,  being  duly  sworn,  depose  and 
say,  that  a  notice  of  the  petition  hereto  attached  and 
marked  '  Exhibit  B,'  containing  an  exact  statement  of  what 
change  in  district  boundaries  is  hereby  proposed,  and  when 
the  petition  is  to  be  presented  to  the  county  superintendent, 
has  been  posted  in  three  public  places  in  said  district  No. 
16,  one  of  which  was  posted  upon  the  outer  door  of  the 
school  house  of  district  No.  16  ten  days  or  more  prior  to 
the  time  of  presenting  this  petition  to  the  county  superin- 
tendent. 

"(Signed)  David  C.  Miller. 

"Signed  and  sworn  to  before  me  this  14th  day  of  Dec., 

1888. 

"  [seal.]  L.  E.  Gruver, 

"CferJfc  o/  the  Dist.  Court:' 

A  similar  affidavit  was  at  the  same  time  filed  as  to  serv- 
ice of  notice  in  district  No.  41,  verified  by  Levi  Keiser. 

Section  4,  chapter  79,  of  Compiled  Statutes  provides 
that  "  New  districts  may  be  formed  from  other  organized 
districts,  and  boundaries  of  existing  districts  may  be 
changed  under  the  following  conditions  only : 

"First — The  county  superintendent  shall  have  discre- 
tionary power  to  create  a  new  district  from  other  organized 
districts,  upon  a  petition  signed  by  one-third  of  the  legal 
voters  in  each  district  affected. 

"  Second — The  county  superintendent  shall  have  discre- 
tionary power  to  change  the  boundary  of  any  district,  upon 
petitions  signed  by  one-half  of  the  legal  voters  in  each  dis- 
trict affected. 

"Third — The  county  superintendent  shall  not  refuse  to 
change  the  boundary  line  of  any  district,  or  to  organize  a 
new  district,  when  he  shall  be  asked  to  do  so  by  a  petition 
from  each  school  district  affected,  signed^  by  two-thirds  of 
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all  the  legal  voters  in  such  district.  A  notice  of  said  peti- 
tion, containing  an  exact  statement  of  what  changes  in 
district  boundaries  are  proposed^  and  when  the  petition  is 
to  be  presented  to  the  county  superintendent,  shall  be  posted 
in  three  public  places,  one  of  which  shall  be  upon  the  outer 
door  of  the  school  house,  if  there  be  one,  in  each  district 
affected,  at  least  ten  days  prior  to  the  time  of  presenting 
the  petition  to  the  county  superintendent ;  Provided,  That 
changes  affecting  cities  shall  be  made  upon  the  petition  of 
the  board  of  education  of  the  district  or  districts  affected. 

"Fifth — A  list  or  lists  of  all  the  legal  voters  in  each 
district  affected,  made  under  the  oath  of  a  resident  of  eadi 
district  affected,  together  with  an  oath  of  a  resident  of 
each  district  that  the  legal  notice  provided  in  the  third 
clause  of  this  section  has  been  properly  posted,  shall  be 
given  to  the  county  superintendent  when  the  petition  is 
presented.'* 

The  two  last  affidavits  seem  to  have  been  made  and  filed 
more  than  nine  months  after  the  hearing  of  the  case  by 
the  county  superintendent;  but  even  if  we  consider  them 
as  having  been  filed  before  the  hearing  before  the  county 
superintendent,  still  they  are  insufficient. 

It  will  be  observed  that  to  some  extent  the  affidavits 
follow  the  language  of  the  statute  and  allege  that  the 
notices  were  posted  in  three  public  places,  etc.,  at  least 
ten  days  prior  to  the  time  of  presenting  the  petition. 
There  is  no  statement  at  what  places,  excepting  on  the 
door  of  the  school  house,  the  notices  were  posted  nor  the 
time  of  posting  the  same.  These  are  material  facts  which 
should  be  stated,  and  the  evidence  should  be  before  the 
county  superintendent  before  he  proceeds  to  act  upon  the 
petitions. 

In  controversies  in  regard  to  the  boundaries  of  school 
districts,  where  it  is  sought  to  change  the  same,  it  must  ap- 
pear that  the  preliminary  steps  were  taken  not  only  by 
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the  presentation  of  the  proper  petitions,  but  by  notice  of 
the  time  and  place  of  presenting  the  itame.  These  no- 
tices should  be  placed  in  public  places  within  each  dis- 
trict to  be  affected,  and  if  not  so  posted  the  proceedings 
will  be  invalid.  The  design  of  the  notices  is  to  give 
publicity  to  the  proposed  change  so  that  all  parties  in- 
terested may  appear  in  favor  of  or  to  oppose  such  change. 
This  is  a  direct  attack  upon  the  authority  of  the  county 
superintendent  to  make  the  change  in  the  boundaries  of 
the  district  upon  the  notices  heretofore  set  out.  The  court 
below  held  that  such  notices  were  insuflBc  ent,  and  in  this 
we  think  there  is  no  error.  The  judguient  of  the  district 
Courtis 

Affirmed. 


The  other  judges  concur. 


31    429 
45    874 

31    429 

48  no 
Luther  P.  Ludden  v.  State  of  Nebraska.         .  ^  ^ 

[Filed  Febsuaby  24, 1891.] 

1.  Proceedings  for  contempt  not  committed  in  the  preMnc«  of 

the  court  are  instituted  by  filing  an  information  under  oath 
stating  the  facts  constituting  the  alleged  contempt.  The  charge 
should  be  stated  in  a  positiye  manner,  and  it  is  not  sufficient  for 
the  affiant  to  allege  that  he  "la  informed  and  belieyes"  cer- 
tain  material  facts. 

2.  Proof  examined,  and  hddj  not  to  sustain  the  finding  of  the  court 

that  the  plaintiff  in  error  had  violated  the  order  of  the  court. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

Chas.  0.  WhedoTiy  for  plaintiff  in  error,  cited:  B,  &  M. 
B.  Cb.  V.  York  Co.,  7  Neb.,  487 ;  B,&  M.  R.  Co.  v.  Young 
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Bear  J  17  Id.,  670;   Thompson  v.  Stetson,  15  Id.,  112;  B. 
&  M.  jR.  Co.  V.  Keaiiuy  Co.,  17  Id.,  615. 

O.  M.  Lambertson,  contra,  cited,  contending  that  the 
affidavits  charging  contempt  were  sufficient:  Jordan  v. 
Wapello  County,  69  la.,  177;  Stark  v.  Witliams,  18  Nev., 
430;  that  the  sufficiency  of  the  original  petition  cannot 
now  be  questioned:  Cape  May,  etc.,  It.  Co.  v.  Johnson,  35 
N.  J.  Eq.,  422, 

Maxwell,  J, 

On  the  5th  day  of  April,  1890,  the  St.  Mark's  Evan- 
gelical Lutheran  Church  of  Lincoln,  Xcbraska,  brought 
an  action  in  the  district  court  of  Lancaster  county  against 
the  Board  of  Church  Extension  of  the  General  Synod  of 
the  Evangelical  Lutheran  Church  in  the  United  States, 
Luther  L.  Lipe,  and  Luther  P.  Ludden,  in  which  tlie 
plaintiff  claimed  an  interest  in  lot  6,  block  91,  in  the  city 
of  Lincoln,  etc. 

The  prayer  of  the  petition  is  "that  a  receiver  may  be 
appointed  to  take  charge  of  said  premises  pending  this  lit- 
igation, and  to  receive  and  collect  the  rents  thereof  and 
hold  the  same  subject  to  the  order  of  this  court ;  that  said 
defendants  be  restrained  and  enjoined  from  entering  upon 
said  premises  and  removing  said  buildings,  and  from  sell- 
ing said  premises  or  buildings,  and  from  digging  up  the 
earth  on  said  premises  and  removing  the  same,  and  from 
erecting  other  buildings  thereon,  or  in  anywise  interfering 
with  said  premises ;  that  said  deed  from  said  defendant  L. 
L.  Lipe  to  said  board  be  declared  null  and  void,  and  that 
said  Lipe  and  the  said  board  be  decreed  to  convey  said 
premises  to  defendant,  and  defendant  be  decreed  to  be  the 
owner  thereof,  subject  to  the  said  mortgages ;  that  plaintiff 
have  judgment  for  all  rents  collected  as  aforesaid,  and  for 
such  other  and  further  relief  as  equity  may  require.'' 
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The  petition  being  duly  verified  the  judge  entered  the 
following  order: 

"Upon  application  of  theplaintiflP  for  an  injunction  upon 
its  petition  duly  verified,  and  it  being  necessary  that  the 
defendants  should  have  notice  of  the  application  before  an 
injunction  is  granted^  it  is  therefore  ordered  that  said  cause 
be  set  for  hearing  on  the  9th  day  of  April,  1890,  at  2 
o^clock  P.  M.,  at  the  district  courtroom  in  thecity  of  Lin- 
coln, Nebraska,  and  that  the  plaintiff  be  required  forthwith 
to  notify  the  defendants  of  the  time  and  place  of  said  hear- 
ing and  that  until  the  further  order  of  the  court  a  restrain- 
ing order  is  allowed  restraining  the  said  defendants,  the 
Board  of  Church  Extension  and  Luther  P.  Ludden,  from 
entering  upon  the  premises  described  in  the  petition,  to- 
wit^  lot  6,  in  block  91^  in  the  city  of  Lincoln,  Nebraska, 
and  from  removing  the  buildings  now  thereon  or  digging 
up  and  removing  earth  therefrom,  or  erecting  other  build- 
ings thereon,  or  from  selling  said  lot  or  buildings,  or  in 
anywise  interfering  with  said  premises,  upon  the  plain  tiff  ^s 
executing  an  undertaking  in  the  sum  of  $200  as  required 
by  law/' 

A  copy  of  this  order  was  served  on  the  Board  of  Church 
Extension  and  Ludden  on  the  7th  day  of  April,  1890. 

On  the  10th  day  of  April  M.  L.  Easterday  filed  an  affi- 
davit before  Judge  Field  as  follows : 

''That  on  the  5th  day  of  April,  1890,  St.  Mark's  Evan- 
gelical Lutheran  Church  of  Lincoln,  Nebraska,  filed  a  pe- 
tition in  this  court  against  the  Board  of  Church  Extension 
of  the  General  Synod  of  the  Evangelical  Lutheran  Church 
in  the  United  States,  Luther  P.  Ludden,  and  Luther  L. 
Lipe ;  the  object  of  said  action  is  to  quiet  the  title  to  lot  6, 
in  block  91,  in  the  city  of  Lincoln,  Nebraska,  in  said 
plaintiff,  to  cancel  a  deed  given  by  said  defendant  Luther 
L.  Lipe  to  said  Board  of  Church  Extension  and  to  enjoin 
said  defendants  from  selling  said  lot  or  the  buildings,  or  re- 
moving the  same  from  said  lot^  or  in  anywise  interfering 
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with  said  property;  that  on  said  5th  day  of  April  an*  order 
was  issued  out  of  this  court  signed  by  the  Hon.  A.  W. 
Fieldy  judf^  tliereof,  and  directed  to  the  said  Board  of 
Church  Extension  tind  Luther  P.  Ludden,  restraining  the 
said  defendants  from  selling  said  lot  or  the  buildings 
thereon,  or  removing  said  buildings,  or  in  anywise  interfer- 
ing with  the  same  until  the  further  order  of  the  court ;  the 
hearing  of  said  application  for  an  injunction  was  fixed  by 
the  court  for  2  o'clock  P.  M.,  on  Wednesday,  April  19, 
1890;  that  due  service  of  said  restraining  order  and  notice 
of  said  application  for  an  injunction  was  made  upon  said 
Luther  P.  Ludden  and  said  Board  of  Church  Extension 
by  the  sheriflF  of  said  county  on  the  5th  day  of  April,  1890 ; 
that  this  affiant  is  one  of  the  attorneys  of  record  of  said 
plaintiff;  that  he  is  one  of  the  trustees  of  said  plaintiff  and 
secretary  of  the  board  of  trustees  of  plaintiff;  that  on  or 
about  the  17th  day  of  December,  1890,  this  affiant,  as  such 
secretary,  received  a  written  notice  that  at  a  special  meet- 
ing of  the  Board  of  Church  Extension,  defendant  in  said 
cause,  held  at  York,  Pennsylvania,  on  October  31,  1889, 
among  other  things  the  following  resolutions  were  adopted, 
viz.: 

^'^  Resolved,  2.  That  Rev.  L.  P.  Ludden,  under  the 
appointment  as  missionary  to  Lincoln,  Nebraska,  from  the 
board  of  home  missions,  be  hereby  appointed  the  author- 
ized agent  of  the  board  of  church  extension  in  the  interests 
of  the  projjerty  of  the  board,  corner  M  and  Fourteenth 
streets,  Lincoln,  Nebraska. 

"  ^  Resolved,  3.  That  the  officers  of  St.  Mark's  Evangel- 
ical Lutheran  congregation  of  Lincoln,  Nebraska,  are 
hereby  requireil  to  make  settlement  regarding  the  property 
corner  M  and  Fourteenth  streets,  Lincoln,  Nebraska,  to 
Rev.  L.  P.  Ludilcn,  and  hand  over  to  him  all  books, 
papers,  and  moneys  in  their  possession  belonging  to  the 
board  of  church  extension.' 

"That  siiid  notice  was  verified  under  oath  by  the  secre- 


J 


Vol.  31]         JANUARY  TERM,  1891.  43$ 


Ludden  y.  State. 


tary  of  said  board,  and  purported  to  be  a  copy  of  the  reso- 
lutions as  adopted  by  said  board;  that  affiant  has  had  several 
conversations  with  said  L.  P.  Ludden  since  said  L.  P» 
Ludden  came  to  Lincoln,  Nebraska,  and  said  Ludden  bas- 
al ways  claimed  to  be  the  agent  and  representative  of  the 
said  board  of  church  extension  as  to  said  lot  6,  in  block 
91,  in  the  city  of  Lincoln ;  said  Ludden  also  informed  af- 
fiant that  he  had  been  sent  to  build  a  church  thereon,  and 
that  he,  said  Ludden,  intended  to  build  a  church  upon  said 
lot.  Affiant  further  says  that  at  the  time  said  restraining 
order  was  issued  and  served  there  were  standing  upon  said 
lot  two  frame  dwelling  houses,  both  of  which  were  at  said 
time  occupied  by  tenants;  that  upon  the  morning  of 
Taesday,  April  8,  1890,  affiant  visited  said  lot  and  found 
there  at  work,  with  jackscrews  and  other  implements,  sev- 
eral men,  to  this  affiant  unknown,  who  were  engaged  in 
removing  the  foundation  from  the  north  one  of  the  houses- 
upon  said  lot  and  raising  said  house;  that  affiant  was  in- 
formed that  said  men  were  about  to  remove  said  house  fron» 
said  lot;  that  affiant  asked  who  was  directing  said  work; 

was  told  that  it  was  a  man  named Owen,  who  was 

pointed  out  to  affiant ;  that  affiant  went  to  said  Owen  and 
asked  him  who  had  ordered  the  said  work  to  be  done ;  that 
said  Owen  refused  to  give  such  information,  saying  that  it 
was  none  of  affiant's  business ;  that  affiant  then  gave  said 
Owen  verbal  notice  not  to  proceed  any  further  with  said 
work ;  that  a  suit  was  pending  in  this  court  regarding  the- 
title  to  said  property,  and  that  this  court  has  issued  a  re- 
straining order  prohibiting  any  interference  with  said  prop- 
erty or  the  building  thereon.  Affiant  was  informed  after- 
wards that  one  W.  C.  Miller  pretended  to  have  purchased 
said  building  and  was  the  one  who  was  having  the  said  work 
done;  that  affiant  on  said  8th  day  of  April,  1 890,  called  upon 
said  Miller  at  his  place  of  business  in  said  city  of  Lincoln. 
and  served  upon  him  a  written  notice  not  to  interfere  with 
or  remove  said  building  from  said  lot,  and  that  plaintiff 
28 
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owned  said  premises^  and  that  a  suit  was  pending  in  tbis 
court  respecting  said  premises.  Affiant  also,  at  said  time^ 
informed  said  Miller  that  this  court  had  issued  a  restrain- 
ing order  in  the  premises.  Said  Miller  thereupon  informed 
affiant  that  he  had  purchased  said  building  and  paid  and 
had  been  indemnified  by  one  C.  J.  Ernst  against  any  costs 
or  damages  in  the  matter^  and  that  he  intended  to  remove 
the  said  building  from  said  lot  as  soon  as  he  procured  a 
permit  from  the  mayor  and  city  council.  Affiant  further 
avers  that  on  the  night  of  Wednesday,  April  9, 1890,  some 
person  or  persons,  to  this  affiant  at  this  time  unknown, 
went  upon  said  lot  6  in  defiance  of  and  contrary  to  the 
order  of  this  court  previously  made,  and  removed  the 
said  house  and  placed  the  same  in  the  street  adjacent  to 
said  lot.     There  it  now  remains.     Affiant  is  informed  and 

believes  that  said  removal  was  done  by  the  said  

Owen  and  men  in  his  employ,  and  was  with  the  permis- 
sion and  consent,  procurement  and  instance  of  the  said 
Luther  P.  Ludden  and  the  said  W.  C.  Miller.  That  the 
said  parties,  in  removing  said  house,  were  guilty  of  a  viola- 
tion  of  the  said   order  of  this   court,  and   affiant   asks 

that  said   Luther   P.  Ludden,  W.  C.  Miller,  and  

Owen  be  required  to  appear  before  this  court  and  show 
cause  why  an  attachment  for  contempt  should  not  be  issued 
I  against  each  of  them  for  such  violation.'' 

I  There  is  also  the  affidavit  of  Theodore  Bernine  that  on 


the  5th  day  of  April,  1890,  at  about  10  o'clock  P.  M.,  he 
received  notice  to  vacate  the  premises  in  controversy ;  that 
said  notice  was  signed  by  the  board  of  church  extension  by 
L.  P.  Ludden,  its  agent ;  that  on  Monday  night,  April  7, 
1890,  certain  persons  attempted  to  remove  the  foundation 
while  the  affiant  was  occupying  said  premises  with  his 
family,  and  would  not  desist  until  affiant  had  called  the 
police. 

A  copy  of  the  notice  is  set  but  in  the  record,  and  Mr. 
Ludden  swears  that  the  notice  was  filled  out  on  March  31^ 
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1890^  bufc  not  served  upon  Mr.  Bernine  who  had  promised 
to  vacate  the  premises ;  that  the  notices  were  then  left  with 
one  Hump^  who  afterwards  changed  tlie  date  to  April  5tl)^ 
imd  caused  the  same  to  be  served  on  Bernine. 

He  also  testifies  ^Hhat  he  has  not,  at  any  time  since  the 
allowance  and  granting  of  the  restraining  order  or  injunc- 
tion in  this  case,  in  any  manner  or  way  violated  or  diso- 
beyed said  order,  nor  has  he  counseled  or  advised  the  vio- 
lation of  said  order;  that  on  the  evening  of  April  7, 1890, 
the  sheriff  of  said  county  delivered  to  this  affiant  a  copy  of 
the  order  issued  by  the  judge  of  this  court,  and  bearing 
date  of  the  5th  of  April,  1890.  Affiant  further  says  that 
be  has  had  charge  of  the  property  described  in  said  notice 
for  the  owner  thereof,  the  Board  of  Church  Extension  of 
the  General  Synod  of  the  Evangelical  Lutheran  Church  in 
the  United  States,  and  was  authorized  to  sell  the  building 
on  said  lot  which  it  is  alleged  has  been  removed  from  said 
lot;  that  in  pursuance  of  the  authority  given  to  him  by 
said  owner  of  said  building  this  affiant  did  sell  said  house 
io  W.  C.  Miller  on  the  2d  day  of  April,  1890,  that  prior 
to  the  month  of  April,  1890,  and  on  the  last  day  of  March, 
1890,  this  affiant  caused  to  be  prepared  the  notice  to  quit 
and  vacate  said  premises,  which  is  attached  to  the  affidavit 
of  Theodore  Bernine,  filed  herein,  and  said  notice  was  dated 
the  31st  of  March,  1890,  and  was  on  that  day  signed  by 
.affiant;  that  after  said  notice  was  signed  by  affiant,  and  on 
said  31st  of  March,  1890,  affiant  went  to  see  said  Bernine 
and  told  him  that  he  desired  him  to  vacate  said  premises, 
and  said  Bernine  then  told  affiant  that  he  would  vacate 
said  premises  on  or  before  the  3d  of  April,  1890,  if  it  was 
jK>ssible,  and  thereupon  said  notice  was  not  served  on  said 
Bernine;  that  said  notice  was  never  served  on  said  Bernine 
by  affiant  nor  by  anyone  else  by  the  direction  of  affiant; 
that  affiant  did  not,  on  the  5th  day  of  April,  1890,  or  at 
any  time,  send  said  notice  to  said  Bernine  or  to  the  house 
•occupied  by  him,  by  a  messenger  or  otherwise;  that  said 
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Miller  paid  for  said  house  in  cash  the  sum  of  $115,  which 
money  this  affiant  reoeived  on  the  3d  day  of  April,  1890. 
Affiant  further  says  that  he  has  not  been  upon  said  lot 
mentioned  in  the  petition,  viz.,  lot  6,  in  block  91,  in  the  city 
of  Lincoln,  since  the  granting  of  said  order,  nor  for  some- 
time prior  thereto;  tliat  he  has  not,  since  the  granting  of 
said  order,  removed  any  building  or  buildings  from  said 
lot,  nor  has  he  dug  up  or  removed  any  earth  from  said  lot, 
nor  has  he  sold  said  lot  or  erected  or  attempted  to  erect  any 
buildings  on  said  lot,  nor  has  he  in  anywise  interfered 
with  said  premises;  that  he  has  not  employed  any  person 
or  persons,  either  directly  or  indirectly,  to  remove  from  said 
premises  any  of  said  buildings  or  to  cut  down  any  trees 
thereon  or  to  remove  the  foundation  from  under  said  house, 
nor  to  interfere  with  said  premises  in  any  way  whatever, 
nor  has  he  advised  any  party  to  do  or  perform  any  of  the 
acts  whicii  this  affiant  was  restrained  from  doing  by  said 
order;  that  he  has  never  had  any  conversation  with  W.  C. 

Miller  or Owen  about  the  removal  of  said  house  from 

said  lot,  and  said  house  was  not  removed  by  or  with  the 
procurement  or  at  the  instance  of  affiant. 

"Affiant  further  says  that  it  is  the  purpose  and  intent  of 
the  owner  of  said  lot  aforesaid  to  build  and  erect  a  church 
building  on  said  lot,  and  that  he,  this  affiant,  is  to  be  in 
charge  of  the  work  of  the  erection  of  said  church  building 
and  that  affiant  is  a  missionary  sent  here  by  the  board  of 
home  missions  of  the  General  Synod  of  the  Evangelical 
Lutheran  Church  of  the  United  States,  and  resides  in  the 
city  of  Lincoln  with  his  family  and  is  engaged  in  the  dis- 
charge of  his  duties  as  such  missionary,  and  also  has  had 
charge  of  said  property,  and  has  been  directed  to  take  the 
preliminary  steps  towards  the  erection  of  said  church  build- 
ing on  said  lot. 

"Affiant  further  says  he  has  had  charge  of  said  premises 
since  the  31st  of  October,  1889,  and  said  house  was  sold 
to  said  Miller  in  good  faith  before  the  commencement  of 
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this  action;  that  said  proposed  new  church  building  could 
not  be  erected  on  said  premises  until  said  building  was 
removed. 

"Affiant  further  says  that  he  has  not,  directly  or  indi- 
rectly, disobeyed  the  order  or  any  order  of  this  court  in 
this  case,  and  he  asks  that  he  may  be  hence  dismissed." 

There  are  other  affidavits  in  the  case  which  need  not  be 
noticed. 

The  court  found  the  plaintiff  in  error  guilty  of  contempt 
and  fined  him  $100  and  costs,  from  which  judgment  the 
cause  is  brought  into  this  court. 

It  will  be  observed  that  the  charge  made  by  Mr.  Easter- 
day  is  "that  he  is  informed  and  believes  that  the  said  re- 
moval was  done  by  the  said  Owen  and  men  in  his  employ^ 
and  was  with  the  permission  and  consent,  procurement  and 
instance  of  the  said  Luther  P.  Ludden  and  the  said  W.  C. 
Miller."  Who  informed  Easterday  we  are  not  told,  nor 
upon  what  grounds  he  based  his  belief.  His  informant  may 
have  beeu  a  "  busy-body "  who  meddled  in  the  affairs  of 
others  witliout  knowledge  or  judgment,  and  his  belief  may 
iiavc  been  based  on  the  idle  statements  of  those  who  knew 
nothing  of  the  matter. 

A  proceeding  in  contempt  for  acts  not  committed  in  the 
presence  of  the  court  is  instituted  by  filing  an  information 
under  oath  stating  the  facts  constituting  the  alleged  con- 
tempt. {Gandy  V.  StatCy  13  Neb.,  446;  People  v.  Nevins,  1 
Hill,  154;  People  v,  Wilson,  64  111.,  195;  Worlandv.  StaU, 
82  Ind.,  49, 50 ;  Bex  v.  Beardmore,  2  Bur.,  792 ;  CariwrigMs 
Case,  114  Mass  ,  230;  Ned  v.  State,  4  Eng.,  259;  Bishop, 
Directions  and  Forms,  sec.  317.)  The  charge  must  be  di- 
rect, that  the  party  has  committed  the  act  complained  of. 

In  all  matters  based  on  the  oath  of  a  party  charging 
another  with  the  commission  of  an  offense  by  which  he 
may  be  deprived  of  his  liberty,  the  charge  must  be  specific 
and  direct,  mere  hearsay  will  not  do.  The  affidavit  in  this 
case  therefore  is  insufficient.     But  even  if  the  affidavit  was 
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suiGcient  to  justify  the  attachment^  still  it  is  clearly  shown 
that  the  plaintiff  in  error  had  nothing  to  do  with  the  prop- 
erty  after  the  restraining  order  was  made.  The  proof  en- 
tirely exonerates  him  from  tiiat  charge.  It  is  clearly 
shown  that  the  house  was  sold  on  the  2d  of  April  and 
paid  for  by  Miller,  and  that  he  was  the  owner  thereof.  It 
is  also  shown  that  the  plaintiff  in  error  went  to  Chicago 
on  the  first  of  April  and  was  absent  several  days,  and  he 
seems  to  have  had  nothing  to  do  with  the  obstraetion  of 
the  order  of  the  court.  The  testimony  was  not  sufficient 
therefore  to  justify  the  court  in  finding  the  plaintiff  in 
error  guilty  of  contempt.  The  judgment  of  the  district 
court  is  reversed  and  the  action  dismissed. 


Judgment  acxx)rdingly. 


The  other  judges  concur. 


31    488 
47    670 


A.  E.  Keller  et  al.,  appellees,  v.  Simeon  Amos^ 

APPELLANT. 

[Filed  Ficbbuaby  24,;1891.] 

1.  Administrator:  License  to  Sell  Kba*  Estate:  Pboof. 
One  K.,  a  resident  of  (rage  county,  died  in  the  year  1872.  He 
was  owing  considerable  soma,  and  one  T.  was  appointed  admin- 
istrator of  his  estate.  There  was  but  little  personal  estate  ex- 
cept that  granted  to  the  widow  and  it  became  necessary  to  sell 
real  estate.  A  petition  was  thereupon  duly  presented  to  Jadge^ 
Gantt,  who  made  an  order  to  show  cause  why  license  should 
not  be  issued  to  sell  such  real  estate.  This  order  was  duly  pub- 
lished in  one  of  the  newspapers  of  Gage  county.  No  sale  took 
place  under  this  order  and  a  second  order  to  show  cause  was- 
duly  made  by  the  same  judge  and  published  in  the  same  man- 
ner as  the  first.  Under  this  order  the  proof  tended  to  show  a  li- 
cense was  granted  by  the  judge,  a  sale  had,  which  was  afterwards- 
duly  confirmed  by  him  and  a  deed  made  to  the  purchaser.  Hfid^ 
That  sufficient  appeared  by  the  record  to  show  a  valid  sale  of 
the  real  estate  and  that  the  purchaser  thereunder  acquired  the 
title  of  the  decedent  at  his  death. 
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:  Pabol  Eyidencs.   Where  papers  in  a  case  have 


been  lost,  as  the  license  to  sell  real  estate,  proof  that  such  li- 
cense or  other  papers  actnally  existed  at  the  time  of  the  sale  may* 
be  shown  by  parol  or  other  secondary  evidence. 

Appeal,  from  the  district  court  for  Gage  county.    Heard 
below  before  Appelget,  J, 

jP.  F,  Burke,  for  appellant :  Lost  records  may  be  proved 
by  parol.  (1  Greenleaf,  Ev.,  sec.  609,  and  note  to  sec.  84;: 
Jackson  v.  Oullum,  2  Blackf.  [Ind.],  228;  Schwartz  v^ 
Osthmer,  4  Ind.,  109;  Burnett  v.  McCluey,  78  Mo.,  676; 
Mridgford  r.  Tusoumbia,  16  Fed.  Rep.,  910 ;  Blaen  Avon 
Coal  Go,  V.  McCuUoch,  59  Md.,  403;  Dickerman  v.  Chap^ 
man,  64  Vt.,  606 ;  Poweshiek  v.  Stanley,  9  la.,  611 ;  Lane^B 
WiU,  2  Dana  [Ky.],  107;  Fruden  v.  Alden,  23  Pick. 
[Mass.],  184;  Allen  v.  State,  21  Ga.,  219;  Moody  v.  But- 
ler, 63  Tex.,  210;  Taymouth  v.  Koehler,  36  Mich.,  22; 
Sturdy  V.  Jacoway,  19  Ark.,  499;  Norman  v.  Olney,  64 
Mich.,  660;  Fx  parte  Carr,  22  Neb.,  636;  People  v.  Den- 
nis, 4  Mich.,  617;  Trumble  v.  Williams,  18  Neb.,  144; 
Ponca  V.  Crawford,  23  Id.,  668 ;  Murphy  v.  Lyons,  19  Id.^ 
694;  Birdsall  v.  Carter,  6  Id.,  620;  Freeman,  Judgments^ 
aec.  407;  Mo  Clay  v.  Foxwortliy,  18  Neb.,  298;  Seward  »• 
Didier,  16  Id.,  69;  Roberts  v.  Flanagan,  21  Id.,  603; 
Fowler  v.  More,  4  Ark.,  670;  Darrett  V.Alexander,  26 
Ala.,  266 ;  Tom  r.  Syers,  64  Tex.,  339 ;  Egan  v.  Gh-eoe,, 
46  N.  W.  Rep.  [Midi],  74.)  The  entries  on  the  appear- 
ance <]ock<'t  were  sufficient  as  record  evidence.  {(yDriscolt 
V.  Soper,  19  Kan.,  674;  Baker  v.  Coe,  20  Tex.,  4-^9;  Le- 
land  V.  Cameron,  31  N.  Y.,  116;  Fowle  v.  Coe,  63  Me.^ 
246;  Thoi-n  v.  Ingram,  26  Ark.,  62;  TM  v.  Boyei^,  61 
Mo.,  425,  431 ;  Saxon  v.  Cain,  19  Neb.,  489  ;  McAmland 
r.  Fundi,  1  Id.,  240;  MeKeighan  v.  Hopkins^  14  Id.,  368; 
Davis  V.  Hudson,  11  N.  W.  Rep.,  139.) 

R,  W.  Sabin,  for  appellees:  A  license  to  an  administra- 
tor to  sell  real  estate  can  be  proven  by  parol  only  when 
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clearly  shown  to  have  existed  and  been  lost.  (Lessee  of 
Ooforth  V.  Longworthy  4  O.,  130;  Newcomb^s  Lessees  v. 
Smithy  6  Id.,  447;  Eakin  v.  Doe,  48  Am.  Dec.,  770;  Gel- 
-strop  t?.  Moore,  59  Id.,  254;  Clements  v  Uendersoii,  48  Id., 
216 ;  Williamson  v.  Williamson,  41  Id.,  636 ;  Worthy  r. 
.Johnson,  52  Id.,  309;  Campbell  v.  Knight,  46  Id.,  107.) 

Maxwell,  J. 

This  is  an   action   by  the  plaintiffs  as   heirs  of  their 
father,  Isaac  Keller,  to  remove  the  cloud  from  certain  real 

-estate  which  they  claim  to  possess  as  said  heirs. 

On  the  trial  of  the  cause  in  the  court  below  the  court 
rendered  judgment  in  their  favor,  from  which  the  defend- 

/ant  appeals  to  this  court. 

It  appears  from  the  record  that  in  the  year  1872  one 
Isaac  Keller,  a  resident   of  Gage   county,  died   in   said 

'County ;  that  he  left  a  widow  and  two  children — the  plaint- 

.iffs  in  this  case ;  that  he  possessed  but  little  personal  prop- 
erty and  owed  debts  to  a  considerable  amount;  that  the 

'Claims  were  duly  filed  and  allowed  against  the  estate.  The 
personal  estate  consisted  largely  of  property  to  which  the 
widow  was  entitled  and  it  was  nearly  all  delivered  to  her. 
After  the  debts  were  allowed  in  the  probate  court  applica- 
•tion  was  made  to  Judge  Gantt  for  license  to  sell  certain 
real  estate.  The  judge  made  an  order  to  show  cause  and 
license  apparently  was  issued,  but  no  copy  of  the  same  has 
been  found.  It  is  not  material,  however,  as  no  sale  took 
place  under  the  first  license.  A  second  order  to  show 
-cause  was  duly  published  and  it  is  claimed  a  license  was 
granted.  The  record,  however,  fails  to  show  such  license. 
A  sale  by  the  administrator  took  place  and  the  land  was 
purchased  by  L.  W.  Colby,  the  sale  confirmed  and  a  deeti 
made  to  the  purchaser.  The  second  order  for  hearing  is 
JU9  follows: 

"  In  the  matter  of  the  applicatiou  of  Oliver  Townsend, 
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administrator  of  the  estate  of  Isaac  Keller^  deceased^  to 
sell  real  estate. 

"Application  having  been  made  to  the  district  court  of 
the  first  judicial  district  of  Nebraska^  in  and  for  Gage 
county,  by  Oliver  Townsend,  administrator  of  the  estate 
of  Isaac  Keller,  deceased,  late  of  Gage  county,  Nebraska, 
for  permission  to  sell  certain  real  estate  situate  in  Grage 
county,  Nebraska,  belonging  to  the  said  estate  of  Isaac 
Keller,  deceased,  notice  is  hei-eby  given  to  all  persons  in- 
terested in  said  estate  to  appear  before  me  at  my  office  in 
Nebraska  City,  Nebraska,  on  the  4th  day  of  October, 
1873,  at  10  o'clock  A.  M.,  to  show  cause  why  said  appli- 
cation should  not  be  granted. 

"Ordered,  that  the  above  notice  be  published  in  the 

.Beatrice  Express  for  six  consecutive  weeks. 

"Dated  August  2d,  1873. 

"Daniel  Gantt,  Judged 

There  is  also  the  order  of  confirmation  as  follows : 

**  District  court  journal,  page  420.     Sprino;  term,  1875. 

"  In  the  matter  of  application  of  Oliver  Townsend,  ad- 
ministrator, to  sell  lands. 

"  Now  on  this  6th  day  of  May,  A.  D.  1875,  being  the 
third  day  of  the  term,  came  this  cause  on  furtlier  to  be 
heard  upon  the  motion  heretofore  filed  by  the  plaintiff  to 
confirm  the  sale  of  real  estate,  heretofore  made  in  this 
cause,  and  no  cause  having  been  shown  why  said  sale 
should  not*  be  confirmed,  and  the  court  having  carefully 
examined  the  proceedings  of  the  administrator,  that  the 
said  sale  has  in  all  respects  been  made  according  to  law, 
it  is  therefore  ordered  and  adjudged  by  the  court  that  the 
sale  of  said  premises  described  as  follows,  to-wit :  the  west 
half  of  section  7,  in  township  2  north,  of  range  8  east,  in 
Gage  county,  Nebraska,  containing  320  acres,  be,  and  the 
same  is  hereby,  confirmed  in  every  particular,  and  the  said 
administrator  is  hereby  ordered  to  make  the  purchaser  a 
deed  for  the  lands  and  tenements  so  sold. 
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"  Ordered,  that  the  court  take  a  recess  until  tomorrow 

morning  at  9  o'clock  A.  M. 

"  D.  Gantt,  Judge:' 

The  record  also  contains  the  deed  of  the  administrator 
to  the  purchaser  as  follows : 

''  Know  all  men  by  these  presents,  that  I,  Oliver  Town- 
ifiend,  of  Beatrice,  Gage  county,  Nebraska,  administrator 
of  the  estate  of  Isaac  Keller,  deceased,  late  of  said  Gage 
county,  by  authority  of  the  district  court  of  the  first  judi- 
cial district,  within  and  for  the  county  of  Gage,  holden  at 
Beatrice  on  the  6th  day  of  May,  A.  D.  1875,  and  in  con- 
sideration of  $1,011.20  paid  by  Lfconard  W.  Colby,  of  the 
county  of  and  state  aforesaid,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  give,  grant,  sell,  and  convey  unto 
the  said  Leonard  W.  Colby,  his  heirs  and  assigns,  a  cer- 
tain tract  of  land  situate  in  Gage  county,  state  of  Nebraska, 
and  described  as  follows :  The  west  one-half  of  section  7, 
in  township  2  north,  of  range  7  east,  in  the  county  and 
state  aforesaid : 

^^  To  have  and  to  hold  the  above  granted  premises  to  the 
said  Leonard  W.  Colby,  his  heirs  and  assigns,  to  his  use 
and  their  use  and  behoof  forever.  And  I  do  for  myself, 
my  heirs,  executoi's,  and  administrators,  covenant  with  the 
said  Leonard  W.  Colby,  his  heirs  and  assigns,  that  in  mak- 
ing sale  of  the  real  estate  above  described  I  am  duly  au- 
thorized by  the  court  aforesaid ;  that  I  have  complied  with 
the  order  of  said  court  by  taking  the  oath  by  law  required 
and  by  giving  public  notice  of  tlie  intended  sale  as  therein 
directed,  and  that  t  have  in  all  things  observed  the  rules 
and  directions  of  law  relating  thereto. 

"  In  witness  whereof,  I,  the  said  Oliver  Townsend,  have 
hereunto  set  my  hand  and  seal,  this  6th  day  of  May,  A.  D. 
1875.  Oliver  Townsend, 


^^Adminidrator, 


**  In  the  presence  of 
"  N.  K.  Grigos.'' 
"A.  Petuox." 


Vol.  31]         JANUARY  TERM,  1891.  443 


Keller  T.  Amoi. 


This  deed  was  duly  acknowledged  and  recorded. 

The  oral  testimony  shows  that  the  papers  in  the  case 
were  prepared  by  Mr.  Griggs,  an  attorney,  and  while  he 
cannot  swear  positively  that  he  remembers  the  license,  he 
does  testify  in  effect  that  there  was  such  license.  Mr. 
Colby,  an  attorney,  also  testifies  that  before  the  sale  he  ex- 
amined the  papers,  which  were  then  fastened  together,  and. 
compared  them  with  the  statute  and  came  to  the  conclusion 
that  the  statutory  requirements  had  been  observed.  He 
has  no  distinct  recollection  of  the  license,  however,  and 
this  fact,  together  with  the  fact  that  Mr.  Griggs  testifies 
that  he  has  no  distinct  recollection  in  regard  to  the  license, 
is  used  as  an  argument  on  behalf  of  the  appellees  to  show 
that  no  such  license  was  issued.  We  do  not  so  understand 
the  testimony,  however.  This  testimony  was  taken  many 
years  after  the  occurrences  which  had  thus  become  some- 
what indistinct  in  the  memory  of  the  witnesses,  but  that  a 
license  was  actually  issued  is  as  certain  as  that  the  sale  took 
place.  Let  any  capable  lawyer  testify  many  years  after 
filing  certain  papers  in  regard  to  papers  filed  by  him  in  a 
case,  and  unless  there  is  something  peculiar  in  the  case,  it, 
'in  all  probability,  will  be  impossible  to  testify  as  to  par- 
ticular papers,  but  he  could  safely  say  that  he  filed  what  he 
deemed  necessary  at  the  time,  and  that  principle  applies  to 
sales  of  real  estate  by  an  administrator.  That  is,  where 
an  administrator's  sale  has  taken  place  under  the  supervis- 
ion and  orders  of  a  capable  and  careful  judge  and  been 
confirmed  by  him,  and  the  papers  in  the  case  are  prepared 
by  a  capable  attorney  who,  years  afterwards,  is  unable  to 
particularize  as  to  certain  papers,  but  does  testify  in  effect 
that  he  did  prepare  all  the  necessary  pleadings,  orders,  etc., 
in  the  case,  it  will  be  presumed,  in  the  absence  of  fraud,  that 
the  necessary  pleadings,  orders,  etc.,  preceding  the  order  of 
confirmation  were  duly  prepared  and  filed. 

We  have  no  doubt,  therefore,  that  had  a  license  been 
wanting  it  would  have  readily  been  observed  by  the  capa- 
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ble  lawyers  who  examined  the  papers.  In  addition  to  this^ 
the  well  known  careful  habits  of  Judge  Gantt  in  all  mat- 
ters pertaining  to  his  duties  as  judge  render  it  certain  that 
had  not  the  proper  authority  been  given  and  the  sale  con- 
ducted in  the  mode  required  by  law  it  would  not  have  been 
confirmed.  Indeed,  we  may  say  that  the  order  of  confir- 
mation itself  is  very  strong,  if  not  conclusive  evidence  of 
the  authority  to  sell  and  the  correctness  of  the  sale. 

Considerable  stress  is  laid  on  the  alleged  want  of  author- 
ity to  prove  by  parol  the  existence  of  certain  papers  at  the 
time  the  sale  took  place  and  the  confirmation  thereof.  It 
certainly  would  be  better  in  all  cases  to  require  a  complete 
record  of  all  papers  relating  to  a  sale  of  real  estate  by  an 
administrator.  This  matter,  however,  is  frequently  neg- 
lected, apparently  because  no  one  desires  to  incur  the  ex- 
pense incident  to  such  recoi*d,  or  because  it  is  considered  un- 
necessary. It  should,  nevertheless,  be  made  in  all  cases, 
as  there  is  always  danger  of  the  loss  or  destruction  of  the 
papers  themselves.  Where,  however,  a  sale  has  been 
made  in  pursuance  of  lawful  authority,  the  sale  confirmed 
and  a  deed  made  to  the  purchaser,  and  the  papers  in  the 
case  are  afterwards  lost,  the  facts  may  be  proved  by  parol' 
or  other  secondarv  evidence. 

Sufficient  is  shown  in  this  case  to  establish  the  existence 
of  debts  against  the  estate  and  the  necessity  for  a  sale  of 
real  estate.  The  filing  of  the  petition  and  other  papers 
necessary  to  give  the  district  court  jurisdiction,  and  a  sale 
had  under  its  authority,  a  confirmation  thereof,  and  a  deed 
executed  in  pursuance  of  such  sale,  are  also  proved.  The 
fact  that  the  land  sold  for  a  low  price  cannot  be  considered. 
It  is  well  to  say,  however,  that  it  seems  to  have  sold 
for  a  reasonably  fair  price  considering  the  relative  value 
of  lands  near  by.  At  that  time  millions  of  acres  of  land 
within  the  state  could  be  obtained  by  settlers  under  the 
United  States  homestead  and  pre-emption  laws  for  a  mere 
trifie,  and  this  is  well  known  to  have  kept  the  price  of  wild 
lands  at  a  very  low  figure. 


J 
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Upon  the  whole  case  it  is  apparent  that  the  title  of  the 
plaintiffs  was  divested'  by  the  sale  and  that  they  have  no 
interest  in  the  land  itself.  The  surplus  funds,  after  paying 
the  debts  of  the  estate,  no  doubt  have  been  put  at  interest 
awaiting  the  demand  of  those  entitled  to  them,  but  whether 
80  or  not  it  is  not  material  in  this  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
action  dismissed. 


Judgment  a<xx)rdingly. 


The  other  judges  concur. 


American  Water-works  Co.  v.  State,  ex  rel.,  J. 

J.  O'Connor  et  al. 


81    4461 
S4    289 


31    445 
43    834 

31^-15 
52    766 


[Filed  Februaby  24, 1891.] 

1.  Mandamiu :  Aksweb  :  Altebnatiyk  Writ.  When  a  rale  to 
show  caase  why  a  peremptory  writ  of  mandamu»  should  not  issue 
is  made  and  served  apon  the  defendant,  and  he  answers  disputing 
the  facts  upon  which  the  application  is  hosed,  an  alternative 
and  not  a  peremptory  writ  should  he  issued  in  a  first  instance. 

:  Issues  :  Trial.    The  issues  joined  in  a  mandamus  case 


d. 


are  to  he  tried  as  in  an  ordinary  civil  action.     The  facts  cannot 
he  determined,  against  the  objection  of  a  party,  on  affidavits. 


Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Lake^  Haviilton  &  Maxwell,  for  plaintiff  in  error,  cited : 
StcdCy  ex  rd,j  Taylor,  v.  Supervisors,  64  Wis.  220 ;  Schcnd 
V.  Aid  Soc.,  49  Id.,  237;  People  v.  Com'rs,  7  Wend.  [N. 
T.],  477;  Com.  Bank  v.  Canal  ComWs,  10  Id.,  26 ;  People 
ex  rel.  Lavjrence,  v.  Supervisors,  73  N.  Y.,  173 ;  People,  ex 
rel.  Ger.  Am.  L.  &  T.  Co.,  v.  Richards,  99  Id.,  621 ;  Peo- 


1 


446  NEBRASKA  REPOR  TS.         [Vol.  31 

American  Water-works  Co.  y.  State,  ex  rel.  O'Connor. 

jjfe,  ex  rel,  Sav,  Bank,  i\  Cromwell ,  102  Id.,  481 ;  People  v. 
B.  W.  &  0.  R.  Go.y  103  Id.,  95;  High,  Ex.  Leg.  Rem., 
sec.  554. 

J.  J.  (y  Connor  J  and  Hall,  McOuiloch  &  English,  contra, 

NORVAL,  J. 

The  defendants  in  error  filed  a  petition  in  the  district 
court  of  Douglas  county  against  the  plaintiff  in  error  pray- 
ing that  a  peremptory  writ  of  mandamus  may  issue  to 
compel  it  to  furnish  and  supply  water  on  the  premises  of 
the  defendants  in  error  at  1202  and  1206  Cass  street  in  the 
city  of  Omaha.  On  the  18th  day  of  Septeml^r,  1889,  ap- 
plication was  made  for  said  writ  to  Hon.  Eleazer  Wakeley, 
one  of  the  judges  of  said  court,  at  chambers.  Thereupon 
said  judge  ordered  that  the  plaintiff  in  error  show  cause  on 
Saturday  following  why  such  writ  should  not  be  granted. 
At  the  time  named  the  plaintiff  in  error  filed  its  answer, 
submitting  the  facts  embodied  in  the  affidavits  of  George 
Zeigler  and  Nelson  M.  How^ard  attached  to  the  answer,  as 
a  reason  why  the  writ  should  not  issue. 

On  the  23d  day  of  September,  1889,  the  application  was 
heard  before  said  judge  at  chambers.  On  the  hearing  the 
defendants  in  error  read  in  support  of  their  application  the 
affidavits  of  J.  L.  O'Connor,  John  Burns,  David  Mahoney, 
John  Mossett,  Vincent  Kenney,  C.  C.  Field,  John  Drum- 
mond,  Belle  Craycroft,  Mrs.  John  Mossett,  Elsie  Mark, 
H.  A.  Mossett,  and  James  Johnson.  The  plaintiff  in  error 
at  the  time  objected  to  the  reading  and  consideration  of 
said  affidavits,  which  objection  was  overruled,  the  affidavits 
were  read  and  considered,  and  the  plaintiff  in  error  duly 
excepted.  The  judge  granted  a  peremptory  writ  of  man- 
damns  as  prayed.  The  plaintiff  in  error  filed  a  motion  for 
a  new  trial,  which  was  overruled  and  an  exception  was 
taken  to  the  ruling  thereon. 

The  petition  and  the  affidavits  attached  to  the  answer 
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are  exceedingly  lengthy,  and,  for  a  proper  understanding 
of  the  questions  presented  it  is  not  deemed  necessary  that 
they  be  reported.  It  is  sufficient  to  say  that  the  facts  set 
up  in  the  application  are  controverted  by  the  affidavits  at- 
tached to  and  made  a  part  of  the  answer,  so  that,  without 
proof  being  offered  to  support  the  allegations  of  the  peti- 
tion, a  peremptory  writ  of  mandamus  could  not  properly 
issue.  The  facts  contained  in  the  numerous  affidavits  read 
by  the  defendants  in  error  fully  sustain  the  allegations  of 
the  petition. 

Under  the  provisions  of  the  Code,  when  an  order  to  show 
cause  why  a  peremptory  writ  should  not  issue  is  made  and 
served  upon  the  defendant,  and  no  sufficient  showing  is 
made  why  the  act  required  should  not  be  performed,  a 
peremptory  writ  of  mandamus  may  be  granted,  if  it  ap- 
pears on  the  face  of  the  application  that  the  relator's  right 
thereto  is  clear.  But  when  the  facts  upon  which  the  appli- 
cation is  based  are  disputed  on  the  hearing  of  the  order  to 
show  cause,  an  alternative  and  not  a  peremptory  writ  must 
be  first  issued.  (Code,  sec.  648;  Schend  v.  St,  Oeorge  6er. 
Aid.  Soc.,  49  Wis,,  237  ;  State,  ex  rel.  Taylor, v,  Supervisiora, 
64  Id.,  220.)  When  cause  is  shown  why  a  peremptory  writ 
should  not  be  allowed,  an  issue  must  be  formed,  which  is 
made  up  by  the  issuing  of  an  alternative  writ  and  the  de- 
fendant's answer  thereto.  If  no  answer  is  filed  the  per- 
emptory writ  may  issue. 

Error  was  committed  in  determining  the  case  on  affi- 
davits, over  the  objection  of  plaintiff  in  error.  Section  663 
of  the  Code  of  Civil  Procedure  provides  that  "No  other 
pleading  or  written  allegation  is  allowed  than  the  writ  and 
answer.  These  are  the  pleadings  in  the  case,  and  have 
the  same  effect  and  are  to  be  construed  and  may  be  amended 
in  the  same  manner  as  pleadings  in  a  civil  action,  and  the 
issTies  thereby  joined  must  be  tried,  and  the  further  pro- 
ceedings thereon  had  in  the  same'  manner  as  in  a  civil 
action." 
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It  expressly  provides  that  the  issues  joined  in  proceed- 
ings for  mandamus  must  be  tried  in  the  same  manner  as 
in  a  civil  action.  The  facts  cannot  be  determined  on  ex 
parte  affidavits  against  the  objections  of  a  party.  The 
facts  must  be  established  by  testimony  taken  by  deposition 
or  by  calling  witnesses  so  that  an  opportunity  can  be  bad 
to  cross-examine  the  witnesses.  (SUUe,  ex  rel.  Taylor,  c. 
Supervisors,  64  Wis.,  218.) 

The  peremptory  writ  issued  in  this  case  will  be  treated 
as  an  alternative  writ,  and  the  cause  will  be  remanded  with 
leave  to  the  plaintiff  in  error  to  answer,  and  for  further 
proceedings. 

Judgment  acxjordingly. 


The  other  judges  concur. 


William  Lamb  v.  H.  J.  Thompson. 

[Filed  Febbubat  24, 1891.] 

1.  Sale :   Appeal:  iDENTrrr  of  Issues.    The  plaintiif  brought 

Btiit  in  the  coanty  court  against  C.  and  L.  to  reoorer  the  pur- 
chase price  of  goods  sold  and  delivered,  where  judgment  was 
recovered  against  L.  alone,  who  took  an  appeal.  In  the  distriet 
court  the  plaintiff  filed  his  petition,  based  on  the  same  cause  of 
action,  and  demanded  judgment  against  L.  alone.  Held,  Tliat 
the  issue  was  not  changed. 

2.  ;    Payment:    Bubdek  of  Pboof.    When   an  action  is 

brought  upon  an  account  for  goods  sold  and  delivered,  the  bur- 
den of  proof  is  upon  the  defendant  to  prove  payment. 

3.  :  Undisclosed  Pbincipal:  Liability.    When  a  party 

purchases  goods  on  credit  in  his  own  name  for  another,  withoofc 
disclosing  the  name  of  the  principal,  the  seller  may  recover  th« 
purchase  price  from  the  principal  when  discovered. 

Error  to  the  district  court  for  Gage  county.    Tried 
below  before  Broady,  J. 
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Griggs  &  mnaker,  for  plaintiff  in  error : 

The  American  rule  is  that  npon  sale  to  an  agent,  sup- 
posed to  be  a  principal,  the  seller  may  look  to  the  real 
principal  for  payment,  unless  latter  has  settled  with  the 
agent  or  the  state  of  their  account  makes  it  inequitable  to 
hold  the  principal.  (Parsons,  Contracts,  63 ;  Story,  Agency,. 
449 ;  Thomas  v,  Atkinson,  38  Ind.,  248 ;  Knapp  v.  Simony 
96  N.  Y.,  284;  Ketchum  v.  Verdell,  42  Ga.,  534;  Emer- 
son 17.  Patch,  123  Mass.,  541.)  *  And  this  is  the  rule  laid 
down  by  Lord  Tenteixlen,  9  Barn.  &  Cres.,  78^  though  dis- 
sented from  in  three  English  cases, 

J,  E,  Cobbey, contra: 

It  is  not  necessary  to  go  back  to  Lord  Tenterden's  time 
for  authority  on  the  questions  here  raised.  The  uniform 
rale  now  is  that  the  undisclosed  principal  cannot  escape 
liability  even  if  the  sale  was  made  on  the  sole  credit  of  the 
agent  {Hall  v.  Williams,  27  Vt.,  405 ;  Collins  v.  BtUts, 
10  Wend.  [N.  T.],  399  ;  1  Cow.  [N.  Y.],  290 ;  Atiania, 
etc.,  R.  Co.  V.  Texas,  9  S.  E.  Rep.  [Ga.],  600 ;  Sidmbach 
V.  RUey,  111  N.  Y.,  560) ;  and  even  if  the  purchase  was 
contrary  to  the  positive  orders  of  the  undisclosed  principal 
{Hubbard  v.  Tenbrook,  16  Atl.  Rep.  [Pa.],  817). 

NORVAL,  J. 

This  suit  was  commenced  in  the  county  court  of  Gage 
coanty  by  the  defendant  in  error  against  William  Lamb^ 
the  plaintiff  in  error,  and  one  J.  B.  Christopher,  for  the  sum 
of  $26.67,  with  interest  thereon,  on  an  account  for  goods 
sold  and  delivered.  The  court  rendered  judgment  for  the 
amount  claimed  in  favor  of  the  plaintiff  and  against  Lamb 
and  dismissed  the  action  as  to  Christopher.  The  defend- 
ant Lamb  appealed  to  the  district  court. 

The  plaintiff  filed  in  the  district  court  a  petition  demand- 
ing judgment  on  the  same  account,  against  Lamb  alone. 
29 
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The  defendant  answered: 

1.  By  a  general  denial. 

2.  That  the  cause  of  action  set  forth  in  the  petition  is 
not  the  same  sued  upon  in  the  court  below^  and  that  the 
parties  are  not  the  same  as  in  the  county  court. 

A  trial  was  had  to  the  court,  with  finding  and  judgment  . 
for  the  plaintiff  for  the  sum  of  $26.25  and  costs. 

A  motion  for  a  new  trial  was  overruled,  and  the  defend- 
ant prosecutes  a  petition  id  error. 

The  first  point  relied  upon  for  a  reversal  of  the  judg- 
ment is  that  the  suit  was  not  tried  upon  the  same  issue  in 
district  court  as  in  the  county  court.  It  is  well  established 
that  a  case  is  to  be  tried  in  the  district  court  upon  the  is- 
sues that  were  presented  in  the  court  from  which  the  ap- 
peal is  taken,  with  the  exception  of  matters  arising  after 
the  former  trial.  (jyLeary  v,  Iskey,  12  Neb.,  136;  Baier 
V.  HumpaM,  16  Id.,  127;  Fuller  &  Johnston  v.  Schroeder, 
20  Id.,  631.) 

Was  this  rule  violated  in  the  case  at  bar  ?  The  cause  of 
action  set  up  in  the  petition  in  the  district  court  was  the 
same  as  declared  upon  in  the  court  of  original  jurisdiction. 
The  action  in  the  appellate  court  was  based  upon  the  iden- 
tical bill  of  goods  described  in  the  petition  in  the  countj- 
<x)urt,  the  only  substantial  difference  in  the  petitions  being 
that  no  recovery  was  asked  in  the  district  court  against 
Christopher.  The  county  court  held  that  Christopher  was 
not  liable.  The  plaintiff  was  doubtless  satisfied  with  that 
finding,  for  he  abandoned  the  suit  as  to  him  in  the  district 
<x)urt.  There  was  no  change  in  the  issue  tendered  by  the 
plaintiff. 

Counsel  next  urges  that  the  proof  fails  to  show  that  the 
plaintiff  had  not  been  paid  for  the  goods.  It  is  sufficient 
answer  to  this  objection  to  remark  that  no  such  question 
was  tendered  by  the  pleadings.  If  the  defendant  relied 
upon  payment  as  a  defense  he  should  have  pleaded  it  in  his 
answer.     This  he  failed  to  do.     It  was  for  him  to  allege 
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and  prove  payment.     He  did  neither.  [Magenau  v.  Bdl, 
14  Xeb.,  8;  Tootle  v.  Mabm,  21  Id.,  617.) 

Is  the  judgment  contrary  to  the  law  and  the  evidence? 
The  plaintiff  in  error  on  the  18th  day  of  June,  1887,  was 
the  owner  of  a  book  and  stationery  store  in  the  city  of 
Beatrice,  and  on  that  day  he  entered  into  a  written  con- 
tract for  the  sale  of  the  same  to  James  B.  Christopher  for 
'  the  sum  of  $4,800.  Of  this  sum  $2,600  was  paid  by 
transferring  to  Lamb  school  laud  leases  for  1,280  acres  of 
Colorado  lands,  and  by  deeding  to  Lamb  eighty  acres  of 
land  situated  in  Smith  county,  Kansas,  subject  to  a  $200 
mortgage.  The  remaining  $2,200  the  contract  provided 
should  be  paid  in  two  equal  annual  payments,  the  same  to 
draw  ten  per  cent  interest  until  paid.  In  accordance  with 
the  terms  and  stipulations  contained  in  the  contract  Chris- 
topher took  possession  of  the  stock  and  ran  the  store  in 
his  own  name  until  January  24,  1888,  when  the  entire 
business  was  sold  to  one  Payne,  who  paid  Christopher 
$160  in  cash,  gave  him  his  note  for  $600,  and  executed 
and  delivered  to  Lamb  a  note  secured  by  a  chattel  mort- 
gage on  the  stock  for  $2,200  and  interest,  the  amount  of 
the  unpaid  purchase  money  due  from  Christopher  to  Lamb. 

During  the  time  Christopher  carried  on  the  business 
one  Stonebreaker,  who  had  been  a  clerk  for  Lamb,  had 
charge  of  the  store  and  bought  goods  in  Christopher's 
name  to  replenish  the  stock.  Stonebreaker,  pursuant  to 
instructions  given  him  by  Christopher,  ordered  the  goods 
for  the  value  of  which  this  suit  is  brought.  They  were 
billed  and  shipped  in  Christopher's  name  and  went  into 
the  store. 

The  plaintiff  claims  that  Lamb  never  in  fact  parted  with 
the  title  to  the  stock  of  goods.  That  while  the  business  was 
conducted  in  Christopher's  name,  it  was  for  the  benefit  of 
Lamb,  and  that  the  latter  is  liable  in  this  action  as  an  un- 
disclosed principal  for  the  price  of  the  goods  sold  by  the 
plaintiff.     In  the  written  contract  entered  into  between 
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Lamb  and  Christopher  the  former  agreed  to  sell  and  oon- 
vey  to  the  latter  the  goods  when  Christopher  had  paid  the 
full  consideration.  The  contract  provided  that  Christopher 
should  take  possession  and  sell  in  the  usual  course  of 
trade  by  retail^  and  that  the  goods  which  he  should  put 
into  the  business  to  replenish  the  stock  before  the  entire 
purchase  money  was  paid  ^' shall  belong  to  and  be  the 
property  of  said  Lamb  in  lieu  of  tlie  goods  which  said 
Christopher  may  chance  to  sell  as  aforesaid/'  The  stock 
was  to  be  insured  in  Lamb's  favor  and  he  had  authority, 
whenever  he  deemed  himself  in  danger  of  losing  the  goods, 
to  at  once  take  possession  of  the  original  stock,  as  well  as  the 
goods  put  in  by  Christopher,  and  sell  the  same  at  private 
sale  and  pay  the  proceeds  to  Christopher,  less  the  unpaid 
purchase  price,  interest,  and  expenses  of  sale.  The  con- 
tract also  contains  the  stipulation:  ^'As  soon  as  the  said 
$2,200,  with  interest  and  taxes,  are  fully  paid  by  said 
Christopher,  Lamb  will  convey  said  goods  as  above  stipu- 
lated, but  up  to  the  time  when  the  said  $2,200  and  interest 
and  taxes  are  paid  the  said  goods  shall  be  the  property  of 
said  Lamb,  and  said  goods  shall  be  the  property  of  said 
Lamb  until  he  has  been  entirely  paid  as  above  provided 
and  has  given  a  bill  of  sale,  in  addition  to  this  contract 
In  the  sale  of  such  goods  as  the  said  Ciiristopher  may 
hereafter  dispose  of  by  retail  as  aforesaid  it  is  hereby 
understood  that  he  acts  alone  as  agent  of  said  Lamb  and 
not  as  owner." 

It  is  obvious  that  Lamb  only  agreed  to  convey  and  that 
he  never  parted  with  his  title  to  the  stock  of  goods.  Chris- 
topher never  paid  any  part  of  the  $2,200  so  as  to  entitle  him 
to  a  conveyance.  No  bill  of  sale  was  ever  made  by  Lan^b 
to  Christopher.  The  proof  shows  it  was  agreed  that  Stone- 
breaker  should  remain  in  the  store  and  retain  the  manage- 
ment and  that  he  purchased  the  goods  for  the  business  after 
the  contract  was  made.  Lamb  repeatedly  told  him  to.  see 
that  the  stock  did  not  run  down  and  to  keep  as  many 
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goods  in  the  store  as  there  were  when  Christopher  took 
charge.  At  one  time  Stonebreaker  informed  Lamb  that  he 
was  going  to  quit  work  in  the  book  store  and  Lamb  asked 
him  to  remain^  saying  that  he  should  not  lose  anything 
by  it,  and  that  if  he  did  quit  he  would  take  possession  of 
the  store.  There  is  testimony  tending  to  show  that  Lamb 
negotiated  with  and  sold  the  stock  to  Payne,  making  him 
a  bill  of  sale  therefor.  We  are  satisfied  from  the  proofs 
that  as  to  the  purchase  of  the  goods  from  the  defendant  in 
error  Lamb  was  an  undisclosed  principal.  The  rule  is 
almost  universal  that  when  a  party  purchases  goods  on 
credit  in  his  own  name  for  another  without  disclosing  the 
name  of  the  principal,  the  seller  may  recover  the  purchase 
price  from  the  principal  when  discovered.  (Story  on 
Agency,  sec.  446,  and  cases  cited  in  note ;  Merrill  v.  Ken- 
yon,  48  Conn.,  314;  Wheeler  v.  Reed,  36  111.,  81 ;  Barker  v, 
Oarvey,  83  Ill.,184;  Pope  v.  Meadow  Spring  Distilling  Co., 
20  Fed.  Rep.,  35 ;  Hubbard  v.  Tmbrook  [Pa.],  16  Atl, 
817.) 

The  judgment  of  the  district  court  is 

Affirmed. 
The  other  judges  concur. 


31    453 

W.  H.  Keeling,  appellee,  v.  T.  C.  Hoyt  et  aii.,  jQ  ^ 

31    463 
APPELLANTS.  62     64 

[Filed  F£BRUABY  24, 1891. 

1.  Mortgages:  AcKNOWLBnasiENT.  A  oertificato  of  acknowledg- 
ment to  a  real  estate  mortgage  which  does  not  show  that  the 
mortgagor  Yolantarily  execated  the  instrament  is  invalid. 

2. :  :  CoNSTBUonvB  Notice.    The  record  of  a  real 

estate  mortgage  which  is  not  legally  acknowledged  does  not  op- 
erate as  constructiye  notice. 
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3.  A  voluntaiy  deed  is  yalid  as  to  a  sabseqnent  pnrchaser  with 

notice. 

4.  An  unrecorded  deed  is  good  aguinst  •▼erybody  except  creditors 

of  the  grantor,  and  sabseqaent  parchaaers  without  notice  of  the 
first  conveyance. 

Appeal  from  the  district  court  for  Richardson  county. 
Heard  below  before  Broaby,  J. 

Marquetty  Deweese  &  HaUj  and  E.  TT.  ThomaSy  for  ap- 
pellant, Lincoln  Laud  Co.,  cited  :  Spitznagle  v.  Vanhesschf 
13  Neb.,  338;  Becker  v.  Anderson,  11  Id.,  497. 

J.  D,  OUman,  contray  cited :  Merriinan  v.  Hyde,  9  Neb., 
113;  Wait,  Fraud.  Con.,  146-7;  Snell,  Eq.  [1st  Am. 
Ed.],  35,  83;  Perry,  Trusts,  219,  220 ;  1  Story,  Eq.  Jiir., 
sees.  108,  109,  4326  and  631;  2  Id.,  1199;  Frakesv. 
Brown,  2  Blackf.  [Ind.],  296. 

NORVAL,  J. 

This  is  an  action  to  foreclose  a  mortgage  upon  lots  in 
the  town  of  Rulo  in  Richardson  couuty,  given  January  27, 
1883,  by  T.  C.  Hoyt  and  wife  to  W.  H.  Keeling.  The 
Hoyts,  The  Lincoln  Land  Company,  and  numerous  otliers 
were  made  defendants. 

The  Lincoln  Land  Company,  claims  title  to  a  portion  of 
the  lots  described  in  the  mortgage  by  virtue  of  a  warranty 
deed  bearing  date  January  3,  1883,  but  which  was  not  re- 
corded until  May  16,  1883.  A  decree  of  foreclosure  was 
rendered  as  prayed,  and  the  plaintiff^s  mortgage  was  given 
priority  over  the  deed  to  the  Lincoln  Land  Company. 

The  only  question  raised  in  this  court  is.  Which  instru- 
ment is  entitled  to  priority  ?  The  mortgage  was  given  for 
money  loaned  by  the  plaintiff  to  T.  C.  Hoyt.  It  bears 
date  subsequent  to  the  deed  made  by  Hoyt  and  wife  to 
the  Lincoln  Land  Company,  but  was  placed  on  record 
several  months  prior  to  the  recording  of  the  deed;  but  it  is 
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claimed  that  the  mortgage  was  not  properly  acknowledged* 
If  so,  it  was  not  entitled  to  record,  and  the  mortgagee  is- 
not  protected  by  the  recording  of  the  same.  (Comp.  Stats.^ 
chap.  73,  sec.  17 ;  Hooker  v.  Hammilly  7  Neb.,  231.) 

The  following  certificate  of  acknowledgment  is  ap- 
pended to  the  mortgage : 

"State  op  Nebraska,    1       • 
"County  op  Richardson,  j     * 

"  On  this  twenty-seventh  day  of  January,  in  the  year 
one  thousand  eight  hundred  and  eighty-three,  before  me,, 
the  subscriber,  personally  appeared  Tyler  C.  Hoyt  and 
Amelia  Hoyt,  to  me  known  to  be  the  same  persons  de- 
scribed in  and  who  executed  the  foregoing  instrument,  and 
acknowledged  that  they  executed  the  same. 

"[seal.]  John  Gagnon, 

''Notai-y  Public:' 

To  satisfy  the  demands  of  the  statute  the  mortgagor 
must  acknowledge  the  instrument  to  be  his  voluntary  act 
and  deed.  The  certificate  of  the  oflSioer  indorsed  on 'the- 
mortgage  in  question  does  not  show  that  the  mortgagors- 
volontarily  executed  the  instrument,  and  the  acknowledge 
ment  is  therefore  fatally  defective.  {Becker  v.  Anderson^. 
11  Neb.,  493;  SpUznagle  v.  Vanhessch,  13  Id.,  338.) 

In  Becker  v.  Anderson  the  certificate  of  acknowledgment 
stated  that  the  mortgage  was  acknowledged  by  the  mort- 
gagor. It  was  ruled  that  the  acknowledgment  was  a 
nullity. 

In  the  second  case  cited  the  certificate  of  the  officer  at- 
tached to  the  deed  shows  that  the  grantors  "  acknowledged 
that  they  executed  the  same.^^  The  certificate  was  held 
invalid. 

Under  the  authority  of  these  cases  the  plaintiff  acquired 
no  rights  or  equities  by  virtue  of  the  recording  of  the 
mortgage. 

The  plaintiff  claims  that  the  appellant  is  not  a  bona  fide 
purchaser  for  value,  and  therefore  the  deed  cannot  take 
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priority  over  the  mortgage.  The  case  of  Merriman  v,  Hyde^ 
9  Neb.,  113,  is  cited  to  sustain  the  proposition.  In  that 
<»ise  Thomas  H.  Hyde  and  wife  on  the  11th  day  of  March, 
1872,  executed  and  delivered  to  Merriam  a  mortgage  upon 
oertain  real  estate  in  the  city  of  Lincoln  to  secure  the  pay- 
ment of  a  specified  sum  of  money.  Subsequently,  bat 
prior  to  the  recording  of  the  mortgage,  Hyde  and  wife^ 
n^ithout  consideration  and  with  the  fraudulent  intent  to 
-cheat  the  plaintiff,  conveyed  the  premises  to  their  infant 
son  Edward  B.  Hyde.  It  was  held  that  ^'an  unrecorded 
mortgage  takes  precedence  of  a  subsequent  conveyance  by 
the  mortgagor  without  consideration.^'  To  the  same  effect 
is  Snowden  v.  Tyler,  21  Neb.,  199. 

With  the  holding  in  those  cases  we  are  content,  but  they 
•do  not  control  the  case  at  bar.  The  deed  from  Hoyt  and 
^ife  to  the  appellant,  while  the  consideration  therein  named 
^as  nominal,  was  executed  and  delivered  prior  to  the 
onaking  of  the  mortgage.  The  deed  was  valid  and  bind- 
ing between  the  parties.  Under  the  recording  act  a  deed, 
cintil  recorded,  is  void  only  as  to  creditors  of  the  grantor 
4md  subsequent  purchasers  without  notice,  whose  deeds, 
mortgages,  or  other  instruments  are  first  recorded.  (Comp. 
Stats.,  chap.  73,  sec.  16.)  While  a  voluntary  deed  is  void 
us  to  a  subsequent  purchaser  for  value  without  notice,  it  is 
^ood  against  a  subsequent  grantee  with  notice.  This  prop- 
osition is  fully  sustained  by  the  weight  of  decisions*  in 
this  country.  (Aikeyi  v.  Bnien,  21  Ind.,  137;  Chaffin  r. 
Kimball,  23  111.,  36;  Stevens  v.  Morse,  47  N.  H.,  532; 
Gregory  v,  Ilaworth,  25  Cal.,  653;  Gardner  v.  Cole,  21 
la.,  205;  Duhme  &  Co,  v.  Young,  3  Bush,  343;  Beal  r- 
Warren,  2  Gray,  447;  Putnam  v.  Story,  132  Mass.,  205; 
Black  V.  Thornton,  31  Ga.,  641.) 

It  devolved  upon  the  appellee  to  prove  not  only  that  the 
mortgage  was  given  for  a  valuable  consideration,  but  that 
at  the  time  he  had  neither  actual  nor  constructive  notice  of 
the  existence  of  the  deed.     The  proof  fails  to  show  that 
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the  plaintiff  did  not  have  actual  notice  of  the  deed  when 
he  accepted  the  mortgage,  and  he  is  therefore  not  protected. 

The  question  of  fraudulent  intent  in  making  the  deed 
does  not  arise  in  this  case.  No  such  issue  is  made  in  the 
pleadings  or  evidence.  Fraud  will  not  be  presumed,  but 
must  be  pleaded  and  proved.  {Ensign  v.  Roggencamp,  13 
Neb.,  301 ;  Turner  v.  Killicm,  12  Id.,  680.)  There  is  not 
a  line  in  the  testimony  tending  to  establish  that  the  Hoyts 
were  insolvent,  or  that  they  were  indebted  to  any  one  at 
the  date  of  the  conveyance  to  appellant.  No  testimony 
was  offered  to  show  the  value  of  the  lots  covered  by  the 
deed.  So  far  as  the  record  before  us  shows  they  may  have 
been  of  but  little  value.  The  small  consideration  ex- 
pressed in  the  deed  does  not  of  itself  raise  a  presumption 
of  fraud.  Section  20  of  chapter  32,  Compiled  Statutes, 
entitled  "  Frauds,"  provides  that  the  question  of  fraudu- 
lent intent  in  all  cases  arising  under  the  provisions  of  this 
chapter  shall  be  deemed  a  question  of  fact  and  not  of  law, 
and  no  conveyance  or  charge  shall  be  adjudged  fraudulent 
as  against  creditors  or  purchasers  solely  on  the  grounds 
that  it  was  not  founded  on  a  valuable  consideration. 

The  deed  has  priority  over  the  mortgage.  The  judg- 
ment of  the  district  court  is  modified  so  far  as  it  gives  the 
appellee  a  lien  on  the  lots  described  in  the  deed,  and  the 
title  to  said  lots  is  quieted  in  appellant. 

JUDGMEJST  ACCORDINGLY. 

« 

The  other  judges  concur. 


^ 
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31    458 
81    MO 

'  II  JUI  L.  Abanna  Early  v.  John  Wilson  bt  al. 

31     4W 

g  gj  [Filed  Mabch  3, 1891.] 

Husband  and  WiJS»:  Sepabatb  Funds:  Estoppel:  Credit- 
OBS.  A  wife  inherited  considerable  money  from  her  father, 
which  money  she  loaned  to  her  hnsband  without  taking  any  ct- 
idenoe  of  indebtedness,  and  he  invested  the  same  as  he  saw  fit 
With  a  portion  of  the  funds  so  loaned  by  his  wife  the  hnsband 
opened  and  oondncted  a  hotel  in  his  own  name  as  proprietor, 
and  incarred  debts  for  articles  furnished  in  running  the  hotel. 
After  such  debts  were  contracted  the  husband  made  a  bill  of 
sale  of  the  furniture  and  business  of  the  hotel  to  his  wife,  but 
there  was  no  change  in  the  poeseasion  nor  in  the  management 
of  the  business.  Thereupon,  a  creditor  of  the  hnsband  for  goods 
furnished  to  the  hotel  instituted  proceedings  by  attachment, 
whereupon  the  wife  brought  an  action  of  replevin  and  reclaimed 
the  goods.  Held^  That  as  the  wife  had  permitted  her  hosbaad 
to  do  business  in  his  own  name  with  her  property  and  incor 
debts  on  the  faith  that  he  was  the  owner  thereof,  the  rights  •f 
such  creditors  were  superior  to  hers.  {Bag  v.  MePhenon,  11  Nehp, 
197.) 

Error  to  the  district  court  for  Buffalo  county.  Tried 
below  before  Hamer,  J. 

Marston & Nevins^  for  plaintiff  in  error,  cited:  Horbaeh 
r.  Jli/l,  5  Sup.  Ct.  Rep.,  81 ;  Temple  v. Smith,  13  Neb.,  513; 
Hedman  v.  Anderson,  6  Id.,  39 ;  Steele  v.  Russell^  5  Id., 
211  ;  High  v.  Bank,  6  Id.,  155  ;  SmUh  v.  Evans,  13  Id., 314; 
S.  Mfg.  Co.  V.  Shiiey,  15  Id.,  109;  Meyer  v.  R.  Cb.,  2  Id., 
319;  Billings  v.  McCoy  Bros.,  5  Id.,  191;  Alba^toli  v. 
Bi'anham,  22  Pac.  Rep.,  404. 

A.  H.  Connor,  aod  Stewart  &  Rose,  contra. 

Maxwell,  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff 
against  John  Wilson,  sheriff  of  Buffalo  county,  and  B.  R. 
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Greer^  plaintiff,  in  an  attachment  proceeding  against  Thomas 
B.  Early.  On  the  trial  of  the  cause  in  the  court  below 
judgment  was  rendered  in  favor  of  the  defendants.  It 
appears  from  the  record  that  prior  to  the  year  1870  the 
plaintiff  inherited  from  her  father  a  considerable  amount 
of  money.  Of  this  fact  there  seems  to  be  no  doubt.  This 
money  she  loaned  to  her  husband,  but  took  no  evidence  of 
bis  indebtedness  to  her,  and  he  seems  to  have  been  per- 
mitted to  use  it  as  his  own.  The  husband  purchased  cer- 
tain lands  in  Buffalo  county,  and  afterwards  traded  the 
same  for  a  hotel  in  Kearney.  This  hotel,  subject  to  cer- 
tain mortgages,  seems  to  have  been  in  the  name  of  the 
plaintiff,  but  it  was  operated  in  the  name  of  and  conducted 
by  the  husband.  The  plaintiff  and  her  children  appear  to 
have  lived  in  another  house  away  from  the  hotel,  although 
they  took  their  meals  at  the  hotel.  The  bill  of  Mr.  Greer, 
one  of  the  defendants,  amounting  to  several  hundred  dol- 
lars, was  for  goods  furnished  to  the  hotel,  and  the  plaintiff 
made  no  claim  to  the  furniture  therein  until  March  5, 1888, 
and  after  the  debt  hi  question  had  been  incurred,  when  a 
bill  of  sale  was  executed  to  her  bv  her  husband.  All  the 
proof  shows  that  there  was  no  change  in  the  possession  nor 
any  new  consideration  paid.  The  case,  therefore,  is  almost 
identical  with  that  of  Roy  v.  McPherson,  11  Neb.,  197,  and 
the  language  of  Lake,  judge,  in  that  case,  that  whether 
she  (the  wife)  intended  it  or  not,  the  legal  title  was  placed 
in  George  Roy,  and  she  knew  it.  So  far  as  the  public  was 
advised  she  laid  no  claim  to  it,  other  than  his  wife.  She 
stood  by  and  saw  him  engage  in  business  ventures,  and 
knew,  or,  rather,  was  bound  to  know,  that  his  apparent 
ownership  of  the  land  assisted  in  giving  him  credit  on 
which  debts  would  very  likely  be  contracted.  And  such 
debts  were,  in  fact,  contracted  on  the  strength  of  such  own- 
ership. After  all  this,  it  would  be  the  extreme  of  injustice 
to  say  that  her  secret  equity  is  superior  to  the  lien  acquired 
by  these  defendants.     It  is  evident  that  the  rights  of  a  cred- 
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itor  who  furnished  goods  to  Mr.  Early  on  the  strength  of 
his  being  the  proprietor  of  the  hotel  and  for  use  therein  are 
superior  to  the  rights  of  the  plain tiflPl  The  instructions  of 
the  court  appear  to  conform  to  the  proof,  and  the  proof  is 
ample  to  sustain  the  judgment. 
The  judgment  is  therefore 


Affirmed. 


The  other  judges  concur. 


Albebt  Grentzinger  v.  State  of  Nebraska, 

[Filed  Mabch  3, 1891]. 

h  Larceny:  PoesEssiON  of  Stolen  Goods:  Pbesumftioh  Re- 
futed. The  poBBeasion  of  stolen  property  soon  after  the  theft 
may  be  sufficient  to  warrant  a  oonyiction  if  no  facts  appear  in 
OTidence  to  repel  the  presumption  of  gnilt.  Where  in  a  prose- 
cntion  for  the  larceny  of  a  horse  a  witness  called  for  the  stats 
testified  that  he  had  seen  the  prisoner  riding  the  horse  alleged 
to  have  been  stolen  and  inquired  of  him  if  he  had  been  trading, 
whereupon  he  answered  *'Yes,"  hM,  that  this  testimony 
must  be  submitted  to  the  jury,  and  that  an  instruction  which 
virtually  withdrew  it  from  the  jury  was  erroneous. 

%  — — :  :  .     Where  there  is  testimony  tending  t» 

show  that  the  accused  came  honestly  by  the  property,  and  snch 
testimony  creates  a  roasonable  doubt  in  the  minds  of  the  jnry 
that  he  stole  the  property,  he  will  be  entitled  to  an  acquittal 
{Thompson  v.  People^  4  Neb.,  529,  530.) 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Appelget,  J. 

Edwin  FdUooUy  for  plaintiff  in  error,  cited :  2  Bishop, 
Cr.  Pro.  [3d  Ed.],  sec  743;  ice  t?.  State,  11  S.  W.  Rep. 
[Tex.],  483 ;  SiaU  v.  Hale,  7  Pac.  Rep.  [Or.],  523 ;  Peo- 
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pU  V.  Cline,  16  Pac.  Rep.  [Cal.],  391;  Clark  v.  State,  11 
S.  W.  Rep.  [Tex.],  374;  McDaniel  v.  State,  7  Id.,  249; 
People  V.  Ulster,  3  Pac.  Rep.  [Cal.],  884. 

William  Leeae,  Attorney  Oeneralj  contra. 

Maxwell,  J. 

The  plaintiff  in  error  was  convicted  of  the  larceny  of  a 
horse  and  sentenced  to  imprisonment  in  the  penitentiary 
for  the  period  of  four  years.  He  now  prosecutes  error  to 
this  court. 

A  witness  named  Scott  testified  on  behalf  of  the  state 
that  on  the  day  succeeding  that  on  which  the  horse  was 
supposed  to  have  been  taken  he  saw  the  plaintiff  in  error 
riding  the  horse  and  asked  him  if  he  had  been  trading 
horses  and  the  plaintiff  in  error  answered  "Yes.'' 

The  court  instructed  the  jury  "That  the  possession  of 
stolen  property  recently  after  the  theft,  or  after  the  same 
was  stolen,  is  sufficient  to  make  out  a  prima  facie  case 
against  the  defendant,  and  if  you  find  from  the  evidence 
that  the  mare  alleged  in  the  indictment  was  stolen  from  the 
owner  on  the  night  of  the  6th  day  of  September  and  that 
on  the  next  day  the  mare  was  seen  in  the  possession  of  the 
defendant  who  claimed  to  own  the  mare,  this  is  sufficient 
to  make  out  a  prima  facie  case  against  the  defendant  suffi- 
cient to  be  left  to  your  consideration,  who  are  the  sole 
judges  of  the  facts.  That  the  evidence  of  one  credible  wit- 
ness, swearing  directly  to  any  material  fact  in  this  case,  if 
uncontradicted  by  other  evidence,  or  by  facts  and  circum- 
stances proven,  is  sufficient  proof  of  the  fact  for  the  pur- 
pose of  this  trial." 

The  instruction,  as  applied  to  the  testimony,  is  errone- 
ous. The  rule  is,  that  the  possession  of  stolen  goods  re- 
cently aftier  the  theft  may  be  sufficient  to  warrant  a  convic- 
tion if  no  facts  appear  in  the  evidence  to  repel  the 
presumption  of  guilt   (1  Phillips  on  Evidence  [4th  Am. 
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Ed.],  634;    Ihompson  v.  People,  4  Neb.,  529;    ^taie  v. 
Merrick,  19  Me.,  398.) 

In  the  case  last  cited  the  defendant  was  charged  with 
the  larceny  of  certain  sheep  which  he  claimed  to  nave  pur- 
chased. The  court  held  that  while  it  might  be  impossible 
for  him  to  prove  how  he  came  to  be  possessed  of  the  prop- 
erty, still  if  he  succeeded  in  raising  in  the  minds  of  the 
jury  a  reasonable  doubt  that  he  stole  it,  he  was  entitled  to 
an  acquittal.  This  rule  was  approved  in  Thompson  v.  Peo- 
ple, 4  Neb.,  529,  530,  and  in  our  view  is  correct. 

In  the  case  at  bar  a  witness  called  by  the  state  testifies 
in  substance  that  the  accused  claimed  to  have  traded  for  the 
horse.  This  may  or  may  not  have  beeen  true,  but  the  mat- 
ter must  be  submitted  to  the  jury. 

As  was  said  in  the  case  cited  from  Maine,  the  accused 
may  not  be  able  to  prove  that  he  purchased  the  horse,  still 
if  he  should  succeed  in  raising  a  reasonable  doubt  of  his 
guilt  in  the  minds  of  the  jury,  he  will  be  entitled  to  an 
acquittal.  Tlie  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


State,  ex  rel.  Flora  E.  Scoville,  v.  D.  K.  Wilson. 

[Filed  March  3,  1891.] 

1.  Exemptions:  Head  of  Family:  Wife  of  Absoondbd  Hus- 
band Is.  Where  a  husband  has  absconded  from  the  state  and 
the  maintenance  and  support  of  the  family  thereby  devolves  upon 
the  wife,  and  it  appears  that  neither  she  nor  her  husband  is  the 
owner  of  lands,  town  lots,  or  houses,  subject  to  exemption  as  a 
homestead,  she,  as  the  head  of  the  family,  is  entitled  in  lien  thereof 
to  goods  of  the  value  of  $500. 


J 
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2.  :  Appraisement:  Officer's  Duty.    After  the  levy  of  an 

attachment  npon  exempt  property  the  defendant  filed  an  Inven- 
tory of  all  her  property  as  well  as  that  of  her  husband,  and 
claimed  that  the  property  was  exempt  under  the  provisions  of 
section  521  of  the  Code.  Held,  That  it  was  the  doty  of  the  officer 
to  call  appraisers  to  appraise  the  property  described  in  the  in- 
ventory. 

OBiaiNAL  application  for  mandamus. 

Clark  &  Allen f  for  relator,  cited:  Tucker  v.  Savford,  12 
Neb.,  425;  Hamilton  v,  Fleming,  26  Id.,  240;  Frazier 
V.  SyaSy  10  Id.,  115;  People  v.  McClay,  2  Id.,  7;  State 
V.  Ounninghamj  6  Id.,  90 ;  State,  ex  rel.  Kahoon,  v,  Krum- 
pus,  13  Id.,  321 ;  Mann  v.  WeUon,  21  Id.,  541. 

8.  H,  Somborger,  Oeo.  L  Wright,  and  Oood  &  Oood, 
contra. 

Maxwell,  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damns  to  compel  the  respondent,  the  sheriff  of  Saunders 
county,  to  call  to  his  assistance  three  disinterested  free- 
holders and  appraise  certain  property  claimed  by  the  re- 
lator as  exempt  under  section  521  of  the  Code  of  Civil 
Procedure.  The  relator  is  the  wife  of  F.  A.  Scoville,  who 
has  absconded  and  his  whereabouts  are  unknown. 

In  November,  1888,  attachments  were  sued  out  against 
the  said  F.  A.  Scoville  in  the  district  court  of  Saunders 
county,  and  the  personal  property  of  the  said  defendant 
Scoville  was  levied  upon.  The  relator  then  filed  in  the 
said  district  court  an  inventory  under  oath  of  the  whole  of 
the  personal  property  owned  by  herself  and  her  said  hus- 
band and  prayed  for  $500  exemption  in  personal  property 
in  lieu  of  a  homestead  and  to  release  certain  property  spe- 
cifically exempt.  The  officer  then  refused,  and  still  refuses, 
to  call  appraisers  and  appraise  said  property  and  set  apart 
the  $500  exemption.  The  relator,  therefore,  applies  to  this 
court  for  relief. 
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In  the  case  of  Frazier  v.  Syas,  10  Neb.,  115,  where  the 
husband  had  absconded  but  the  wife  remained  on  the  home- 
stead and,  she  being  the  head  of  the  family,  claimed  the 
benefit  of  the  exemption,  it  was  held  that  she  was  entitled 
to  the  exemption.  That  decision  was  approved  in  Ham- 
ilton V.  Fleming,  26  Neb.,  240,  where  it  is  said  "  that  to 
hold  that  by  the  departure  of  the  husband  the  family 
would  be  deprived  of  the  right  to  hold  such  property 
would,  in  eflTect,  destroy  the  beneficent  purpose  of  the  ex- 
emption laws.''  These  decisions,  in  our  view,  state  the  law 
correctly. 

Second — In  State  v.  Krumpus,  13  Neb.,  321,  and  State 
V.  Sanfordj  12  Neb.,  425,  it  was  held  that  where  property 
was  levied  upon  under  an  attachment  the  party  must  appear 
before  the  court  in  that  action  and  ask  that  it  be  released 
as  being  exempt. 

These  cases  were  overruled  in  Mann  v,  Wellony  21  Neb., 
541,  and  in  Hamilton  v,  Fleming,  26  Id.,  240.  The  cases 
last  cited,  in  our  view,  state  the  law  correctly  and  will  be 
adhei'ed  to.  In  any  view  of  the  case,  therefore,  the  relator 
was  entitled  to  have  the  property  appraised  and  to  select 
such  articles  as  she  is  entitled  to  under  the  exemption  law. 
A  peremptory  writ  is  therefore 

The  other  judges  concur. 


J 
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State,  ex  rel.  W.  B.  Short,  v.  Cqmmissioners  of 

Sherman  County. 

[FiLSD  Maboh  3,  1891.] 

!•  Schools:  Bonds:  Unauthobized  Issub.  A  school  distriei  Up 
the  year  1874  iasaed  certain  bonds  for  the  purpose  of  purchasing^ 
a  site  for  a  school  hooae  and  erecting  a  building  thereon  and  re- 
cited on  the  face  of  the  bonds  that  thej  were  issued  in  exchange 
for  a  school  house  and  site  and  building  thereon.  Held,  That 
the  bonds  were  issued  for  a  purpose  not  authorized  by  statute 
and  that  thej  were  void.  {State  v.  School  District,  16  Neb.,  182.) 

9L  Mandanma.  Where  the  facts  stated  in  an  alternatire  writ  of 
mandamus  are  denied,  including  the  right  of  the  relator  to  bring 
and  maintain  an  action,  he  must  produce  eyidence  showing  such 
right,  and  this  applies  where  the  action  is  upon  certain  bonds 
which  he  claims  to  possess.  They  must  be  produced  or  their 
loss  accounted  for. 

Orioinal  application  for  mandamus. 

Harwoody  Ames  &  Kdly^  for  relator,  cited,  as  to  the  va- 
lidity of  the  bonds :  Staie,  ex  rel.  Oregoryy  v.  Seh.  Diat.  13 
Neb.,  81 ;  StaJte^  ex  rel.  Kimbally  v.  8ch.  Did.  Id.,  89 ; 
Hopper  V.  Sch.  Diat,  Id,,  470 ;  Sch.  Did.  v.  Holmes,  16  Id.^. 
486. 

Marqudty  Deweese  &  Hall,  contra,  cited :  State^  ex  rel^ 
OUOfV.  Sch.  Dist.  16  Neb.,  182;  Burroughs,  Pub.  Securi- 
ties, 329,  331. 

Maxwell,  J. 

This  is  an  application  for  a  m^ndamv^  to  require  the 
defendants  to  levj  and  collect  taxes  on  a  certain  school 
district  in  Sherman  county  for  the  payment  of  certain  school 
district  bonds. 

It  is  alleged  in  the  alternative  writ  ^Uhat  school  district 
No.  6  of  the  county  of  Sherman,  in  .the  state  of  Nebraska^ 
30 


n 
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was  duly  and  legally  organized  under  the  laws  of  said 
state  prior  to  the  26th  day  of  January,  A.  D.  1874  ;  that 
said  district,  at  the  date  aforesaid,  comprised  within  its 
boundaries  all  of  town  16,  range  13  west,  all  of  town 
16,  range  14  west,  and  so  much  of  town  16,  range  15  west, 
as  lies  north  of  the  middle  Loup  river,  being  sections  num- 
bered in  said  town  and  range. 

'^  That  having  so  as  aforesaid  organized  and  constituted 
the  said  school  district  No.  6,  did,  iu  pursuance  of  the  re- 
quest of  five  legal  voters  of  said  district,  in  writing,  and 
the  written  notice  of  the  director  duly  and  r^ularly  posted 
in  three  of  the  most  conspicuous  places  in  said  district, 
hold  a  special  meeting  in  said  district  at  the  time  and  place 
so  appointed  in  said  notice,  for  the  purpose  of  determining 
whether  said  district  should  borrow  upon  its  bonds  the  sum 
of  $3,500  for  the  purpose  of  purchasing  a  site  and  erecting 
thereon  a  school  house  and  furnishing  the  same  for  the  use 
and  benefit  of  the  district.  At  which  election  it  was  voted 
to  borrow  the  sum  aforesaid,  and  the  school  district  board 
were  duly  authorized  by  said  district  to  issue  the  bonds  of 
said  district  aforesaid  in  the  sum  aforesaid,  to  negotiate  the 
same  and  out  of  the  proceeds  to  erect  a  school  house  in 
said  district. 

"Afterward,  on  the  18th  day  of  February,  1874,  said 
school  district  board  of  school  district  No.  5,  being  r^u- 
larly  in  session  and  capable  of  transacting  business,  exe- 
cuted certain  bonds  of  said  district  bearing  date  the  18th  day 
of  February,  1874,  for  the  sum  of  five  hundred  dollars, 
payable  in  six  years  from  the  date  thereof,  at  the  banking 
house  of  Kountz  Bros.,  in  New  York,  with  interest  thereon 
at  the  rate  of  ten  per  o^nt  per  annum,  payable  annually 
and  nunibered  3,  which  bond,  after  being  signed  as  afore- 
said by  the  moderator,  director,  and  treasurer  of  said  dis- 
trict, was  countersigned  by  £.  S.  Atkinson,  county  clerk  of 
said  Sherman  county,  and  registered  in  his  office  as  pro- 
vided by  law,  on  the  28th  day  of  February,  1874,  which 
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bond  recited  on  its  faoe^  among  other  things,  that  it  was 
issued  for  the  purpose  of  raising  money  for  building,  erect- 
ing, and  furnishing  a  school  house  in  said  district,  and  in 
pursuance  of  a  vote  of  the  qualified  voters  of  said  district 
at  an  election  duly  and  regularly  held  on  the  16th  day  of 
February,  1874,  authorizing  the  issue  and  providing  for  a 
special  annual  tax  to  be  levied  on  all  the  taxable  property 
of  said  district  for  the  payment  of  interest  and  principal 
as  they  should  mature;  which  bond  was  placed  upon  the 
market,  negotiated,  and  sold  by  said  school  district  board, 
and  out  of  the  proceeds  thereof  a  school  house  was  erected 
and  furnished  in  said  district,  and  which  said  school  dis- 
trict used  and  occupied  for  school  purposes  during  the 
years  1874  and  1875,  and  at  the  regular  meeting  in  1874 
officers  were  elected  and  a  tax  voted  to  pay  interest  on  said 
bonds;  but  your  petitioner  further  shows  unto  your  honors 
that  no  other  officers  were  or  ever  have  been  elected  in  said 
school  district. 

"The  officers  elected  in  1874,  as  aforesaid,  have  re- 
moved from  said  county,  and  the  organization  of  said  dis- 
trict, 80  far  as  possible,  has  been  abandoned  and  no  school 
has  been  held  in  said  district  for  several  years  under  any 
authority  of  said  district,  and  that  for  the  purpose  of 
avoiding  the  payment  of  its  indebtedness  said  district  re- 
fuses to  elect  new  officers.  *  *  *  That  John  F.  Short, 
deceased,  purchased  said  bonds  in  the  due  course  of  busi- 
ness before  maturity  of  said  bond,  or  any  interest  coupons^ 
for  near  their  face  value,  and,  as  your  petitioner  verily  be- 
lieves, without  any  notice  or  knowledge  of  any  defect  in 
said  bond ;  that  your  petitioner  is  the  owner  and  holder  of 
said  bonds  as  the^administrator  of  the  estate  of  the  said  John 
F.  Short,  deceased ;  that  no  part  of  said  bond  nor  interest 
coupons  were  ever  paid  by  said  school  district  No.  5,  nor 
by  any  one  on  its  or  their  behalf,  although  oflen  requested 
so  to  do.  Neither  have  said  district  reported,  nor  have 
the  county  commissioners  of  said  county  levied  any  tax 
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save  the  first  tax  reported  to  the  board  of  county  commis- 
sioners for  the  year  1874  to  pay  said  indebtedness  here- 
afler  stated,  although  often  requested  so  to  do  by  and  on 
behalf  of  your  petitioner;  and  there  is  now  due  on  said 
bond  and  coupons  the  sum  of  $1,225,  and,  althou^ 
the  bond  of  your  petitioner  was  duly  registered  in  the  of- 
fice of  county  clerk  of  said  county,  and  the  indebtedness 
of  your  petitioner  frequently  reported  to  the  board  of 
county  commissioners  and  treasurer  of  said  Sherman 
county,  and  a  tax  requested  to  be  levied  and  collected  on 
the  taxable  property  of  said  district  as  originally  consti- 
tuted to  pay  said  indebtedness,  said  officers  and  board  re- 
fuse so  to  do,  and  upon  technical  grounds,  unknown  to 
your  petitioner,  said  commissioners  and  treasurer  affirm 
that  they  would  not  levy  and  collect  said  tax,  even  though 
said  school  district  should  now  report  said  tax." 

The  said  officers  and  board  claim,  among  other  things, 
^'  the  organization  of  said  district  has  been  dissolved,  and 
that  the  debt  of  your  petitioner  was  extinguished  with  the 
collapse  of  the  district  organization." 

The  defendants  in  their  answer  specifically  deny  the 
facts  stated  in  the  writ,  and  allege  that  the  bonds  were  not 
voted  and  issued  for  the  purpose  of  borrowing  money,  bat 
to  purchase  a  site  for  *a  school  house  and  to  erect  a  build- 
ing thereon,  and  that  said  bonds  recite  '^on  their  face"  that 
they  were  issued  in  exchange  for  a  school  house  and  site 
and  the  building  thereon. 

The  case  was  submitted  to  the  court  on  the  writ  and  the 
answer  or  return  thereto. 

No  copy  of  the  bond  is  set  out  in  the  proceedings,  nor 
was  one  introduced  in  evidence,  so  that  there  is  nothing  be- 
fore the  court  to  show  that  the  relator  is  possessed  of  the 
bond  in  suit.     He  must  therefore  fail  in  the  action. 

It  is  claimed  on  behalf  of  the  relator  that  the  bonds  be- 
ing admitted,  the  burden  of  proof  is  upon  the  defend- 
ants to  show  that  they  were  illegal.     So  far  as  we  can 
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judge^  the  bonds  contain  the  same  recital  on  their  face  as 
those  in  the  case  of  Staie  v.  School  District  No.  ^,  Sherman 
Co.,  16  Neb.,  182,  in  wliich  it  was  held  that  the  bonds 
were  unauthorized  and  void.  The  reasons  assigned  in  that 
case  are  applicable  in  this  and  need  not  be  repeated  here. 
The  bond  in  this  case  showed  on  its  face  that  it  was  for  a 
purpose  not  authorized  by  statute,  and  hence  there  can  be 
no  recovery  thereon. 

A  pei'emptory  writ  is  denied  and  the  action  dismissed. 

Judgment  accordingly. 

The  other  judges  concur. 


State,  ex  rel.  John  Ahern,  v.  John  F.  Walsh. 

[Filed  Mabch  3,  1891.] 

1.  Taxes:  Exemption  of  Internal  Impbovements  Unconsti- 

tutional. The  effect  of  the  proTisions  of  the  "  act  setting  aside 
the  leTenne  arising  from  the  taxation  of  works  of  internal  im- 
proYement  to  pay  the  bonds  issned  to  constrnct  or  complete  the 
nme/'  approved  Febraary  20,  1875,  is  to  exempt  the  works  of 
internal  improvement  within  a  precinct  which  has  issned  its 
bonds  to  aid  in  the  constrnction  of  the  same  from  paying  any 
state,  county,  precinct,  or  school  tax,  nntil  such  bonds  are  paid, 
and  is  therefore  in  contravention  of  section  1  of  article  9  of  the 
constitution. 

2.  ; .    The  act,  so  far  as  it  has  the  effect  to  exempt  works 

of  internal  improvement  from  the  payment  of  a  school  tax 
lawfully  levied  thereon,  conflicts  with  that  part  of  section  4,  ar- 
ticle 8,  of  the  constitution,  which  provides  »  ♦  *  "and such 
other  means  as  the  legislature  may  provide,  shall  be  exclusively 
applied  to  the  support  and  maintenance  of  common  schools  in 
each  school  district  in  the  state.'' 

8.  :  Constitutional  Law:  The  Woed  **  Means,"  as  used 

in  said  clause,  includes  moneys  arising  from  annual  donation  for 
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school  parpoees  levied  under  legislative  aathority.  {Diftrid 
Township  of  Dubuque  v.  County  Judge,  13  la.,  250;  Cnuby  v,  Lyon^ 
37Cal.,242.) 


4.  :  .  The  act  of  Febraarj  20, 1875,  took  effect  prior  to 

the  adoption  of  the  present  constitution  and  was  valid  wbeo 
passed.  Its  provisions  are  in  force  as  to  all  internal  improve- 
ment bonds  issued  by  a  township,  precinct,  city,  or  village,  after 
the  passage  of  the  act  and  prior  to  the  adoption  of  the  coostt- 
tntion. 


Original  application  for  mandamus. 

E,  W.  Thomas,  and  Frank  Martin,  for  relator,  cited: 
Clothtr  V.  Maker,  16  Neb.,  6;  Sleight  v.  People,  74  III., 
47 ;  Allhands  v.  People,  82  Id.,  234 ;  Natl.  Bank,  Lawrence 
V.  Barber,  24  Kan.,  634. 

E,  A,  Tucker,  and  Isham  Reams,  contra,  cited :  2ane8- 
viUe  V,  Richards,  5  O.  St.,  689 ;  Bradshaw  v.  Omaha,  1 
Neb.,  16 ;  Home  of  the  Friendless  v.  Rouse,  8  Wall.  [U. 
S.],  430;  Tomlinaon  v.  Branch,  15  Id.,  460;  NatL  Bank 
V,  Barber,  24  Kan.,  534;  Dodge  v,  Woolsey,  18  How.  [U. 
8.],  331 ;  -B.  Co.  v.  McClure,  10  Wall.  [U.  8.],  611 ;  White 
V.  HaH,  13  Wall.  [U.  8.],  646;  WUmington  R.  Co.  p. 
Reid,  Id.,  264;  Green  v.  Biddle,  8  Wheat.  [U.  S.],  1'; 
Bensm  v.  N.  Y.,  10  Barb.  [N.  Y.],  447;  Chestnut  v. 
Shane,  16  O.,  699;  TiUon  v.  Swift,  40  la.,  78 ;  BroidU  r. 
McCabe,  33  Ark.,  690;  Koenig  v.  R.  Co.,Z  Neb.,  383; 
HaJUenbeck  v.  Hdhn,  2  Id.,  394 ;  Sears  v.  Cottrell,  6  Mich., 
251 ;  Hurford  v.  Om^iha,  4  Neb.,  347 ;  Turner  v.  AUhaus, 
6  Id.,  54;  Quick  v.  Whitewater,  7  Ind.,  670;  State  p. 
Douglas  Co.,  18  Neb.,  508;  State  v.  Stevenson,  Id.,  416; 
Cooley,  Const.  Lim.,  182;  In  re  Oliver,  17  Wis.,  6^1; 
Rice  V.  State,  7  Ind.,  332;  Stocking  v.  State,  Id.,  326; 
Brown  c.  Buton,  24  Id.,  194;  Lucas  v.  Board,  44  Id., 
524;  Groesch  v.  State,  42  Id.,  547;  High,  Ext.  Rem.,  sea 
33 ;  State  v.  Sch.  Fund,  4  Kan.,  261. 
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WiUiam  Leese,  Attorney  General,  on  the  same  side,  cited: 
Crosby  v,  Lyon,  37  Cal.,  242;  Diet  Twp.  Dubuque  v. 
Judge,  13  la.,  250. 

NORVAIi,  J. 

This  is  an  original  application  for  a  peremptory  writ  of 
7na7idamu8  to  compel  the  respondent,  as  county  treasurer 
of  Richardson  county,  to  pay  the  relator,  as  treasurer  of 
school  district  No.  84,  of  said  county,  certain  moneys  de- 
rived from  certain  taxes  levied  and  assessed  for  the  support 
of  the  schools  in  said  school  district. 

The  petition  alleges,  in  substance,  that  the  relator  is  the 
treasurer  of  school  district  No.  84,  in  Richardson  county, 
and  that  the  respondent  is  the  treasurer  of  said  county ; 
that  in  the  year  1875  Muddy  precinct,  in  said  county,  and 
in  which  said  school  district  is  situated,  issued  its  bonds  to 
the  amount  of  $16,000,  to  aid  in  the  constructing  of  the 
Midland  Pacific  railroad  through  said  precinct  and  school 
district,  and  that  said  bonds  are  outstanding  and  unpaid; 
that  said  railroad  runs  through  said  school  district,  but 
that  several  of  the  other  school  districts  of  said  precinct  are 
not  touched  by  said  railroad;  that  for  the  fiscal  years  1887, 
1888,  and  1889  taxes  were  levied  for  state,  county,  and 
school  purposes  upon  the  property  of  said  railroad  company 
situated  in  said  precinct,  including  the  road-bed,  righl;  of 
way,  and  sui>erstructure8  thereon,  main  and  side  tracks,  de- 
pot buildings  and  depot  grounds,  and  that  said  taxes  have 
been  duly  paid  to  the  treasurer  of  said  county;  that  the 
taxes  so  paid  for  the  year  1 887  were  $800,  of  which  amount 
$65.45  were  levied  and  collected  for  said  school  district; 
for  the  year  1888  there  were  paid  J700,  ot  which  amount 
$79  were  levied  and  collected  for  said  school  district;  and 
for  the  year  1889  there  were  paid  $800)  of  which  amount 
$75.18  were  levied  and  collected  for  said  school  district; 
that  the  respondent  has  said  moneys  in  his  hands  and  re- 


472  NEBRASKA  REPORTS.         [Vol.  31 


State,  ez  rel.  Ahern,  y.  Walsh. 


£i9es  to  pay  the  same  to  the  treasurer  of  said  school  district, 
^although  the  same  has  been  duly  demanded ;  that  the  county 
board  of  said  county  on  June  9^  1887,  made  an  order  that 
all  revenue  derived  from  taxation  upon  said  railroad  prop- 
•erty  in  said  precinct,  as  well  as  in  the  other  precincts  in 
said  county,  should  be  set  apart  as  a  special  fund  and  be 
applied  exclusively  to  pay  the  interest  and  principal  of  the 
bonds  issued  by  said  precincts  to  said  railroad  company  as 
provided  by  sections  1,  2,  and  3  of  article  7  of  chapter 
77  of  the  Compiled  Statutes;  that  the  treasurer  of  the  sev- 
eral school  districts  affected  by  said  order,  and  entitled  to  a 
portion  of  the  moneys  so  collected  by  the  respondent,  have 
<lemanded  of  him  their  several  parts;  that  the  relator,  being 
in  doubt  as  to  his  duties  in  the  premises,  has  refused  to  dis- 
tribute said  moneys  among  the  several  funds  as  required 
by  law,  or  to  pay  any  part  thereof  to  any  of  the  school  dis- 
"tricts,  and  that  the  moneys  so  paid  to  the  respondent  have 
mot  been  applied  to  any  purpose,  but  remain  in  his  hands. 

The  defendant  demurs  to  the  petition,  on  the  ground 
thfit  the  facts  therein  stated  are  insufficient  to  constitute  a 
•cause  of  action. 

The  defendant  bases  his  refusal  to  pay  over  the  money 
iipon  the  act  of  the  legislature  entitled  ^^  An  act  setting  aside 
the  revenue  arising  from  the  taxation  of  works  of  internal 
improvement  to  pay  the  bonds  issued  to  construct  or  oom- 
plebe  the  same/'  which  took  effect  February  20,  1875. 

Section  1  reads  as  follows:  "That  if  any  township,  pre- 
cinct, incorporated  city,  or  village  in  this  state  shall  issue 
any  bonds  to  aid  in  the  construction  or  completion  of  any 
works  of  internal  improvement,  the  revenues  arising  from 
the  taxation  of  such  internal  improvements  shall  be  set 
apart  forever  to  pay  the  interest  and  principal  upon  said 
:bonds  until  the  same  shall  be  fully  paid;  and  in  the  event 
that  such  revenues  shall  not  be  sufficient  to  pay  such  bonds 
-at  their  maturity,  such  revenues  shall  still  be  set  apart  and 
;shall  be  credited  to  the  general  fund  required  from  such 
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township^  precinct,  incorporated  city,  or  village,  before 
such  tax  list  is  extended,  until  the  same  shall  be  fully  re- 
imbursed.^' Sec.  3  provides  that  "The  treasurer  having 
control  of  such  revenues  shall  keep  the  same  in  a  separate 
fund  for  the  purpose  aforesaid/' 

The  money  in  controversy  was  not  levied  for  the  purpose 
of  paying  the  bonds  of  Muddy  precinct,  but  for  school 
purposes.  The  defendant  seeks  to  divert  it  from  the  specific 
object  for  which  it  was  levied  and  collected,  and  appropriate 
it  for  the  purpose  of  paying  the  principal  and  interest  of 
said  bonds  as  provided  by  the  act  above  referred  to. 

The  relator  claims  that  said  act  conflicts  with  certain 
pi*ovisiona  of  the  state  constitution  and  is  therefore  void. 

It  will  be  noticed  that  the  legislative  enactment  of  1875, 
which  appropriates  and  sets  apart  the  moneys  arising  from 
the  taxation  of  internal  improvements  to  pay  the  principal 
and  interest  upon  the  bonds  issued  to  aid  in  the  construc- 
tion of  the  same,  was  passed  prior  to  the  adoption  of  the 
present  constitution.  The  old  constitution  contained  no 
provision  requiring  that  the  levy  of  taxes  should  be  uni- 
form, nor  did  it  contain  a  limitation  upon  the  legislative 
power  of  imposing  or  distributing  taxes.  It  therefore  can- 
not be  successfully  contended  that  theect  of  1875  was  un- 
constitutional at  the  time  of  its  passage. 

The  petition  alleges  that  Muddy  precinct  issued  its 
bonds  in  the  sum  of  J  16,000  to  aid  in  the  construction  of 
the  Midland  Pacific  railroad  in  the  year  1875,  but  it  con- 
tains no  averment  that  they  were  issued  after  November 
first  of  that  year,  the  date  the  present  constitution  took 
effect. 

It  is  stated  in  the  brief  of  the  respondent,  and  is  not  dis- 
puted by  the  other  side,  that  the  bonds  were  voted  and 
issued  after  the  passage  of  said  law,  but  before  the  forma- 
tion and  adoption  of  the  present  constitulion.  We  are 
therefore  called  upon  to  determine  whether  or  not  said  law 
contravenes  any  of  the  provisions  of  the  constitution  of 
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1875,  and  if  so,  whether  such  subsequent  oonstitutional 
prohibition  affects  rights  previously  acquired  under  the 
said  law. 

Section  1  of  article  8  of  the  constitution  reads,  that  '^  The 
legislature  shall  provide  such  revenue  as  may  be  needful 
by  levying  a  tax  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of 
his,  her,  or  its  property  and  franchises,  the  value  to  be  as- 
certained in  such  manner  as  the  legislature  shall  direct," 
etc.  The  section  has  been  frequently  construed  by  this 
court,  and  the  uniform  holding  has  been  that  it  requires 
that  the  rate  of  assessment  and  valuation  of  property  shall 
be  uniform  throughout  the  district  in  which  the  tax  is 
levied.  It  allows  no  discrimination,  but  each  person  and 
corporation  must  be  taxed  according  to  the  value  of  his, 
her,  or  its  property.  It  is  perfectly  clear  that  any  statute 
which  has  the  effect  to  require  taxes  to  be  levied  upon  a 
basis  which  is  not  uniform  is  repugnant  to  the  above  sec-  ' 
tion  of  the  constitution. 

The  effect  of  sections  1  and  3  of  the  act  of  1875  is 
to  exempt  the  property  of  a  railroad  in  a  precinct  which 
has  issued  bonds  to  aid  in  the  construction  of  the  road, 
from  paying  any  st^te,  county,  precinct,  or  school  district 
tax,  so  long  as  such  bonds  are  outstanding.  In  the  case  at 
bar,  the  taxes  levied  and  collected  on  the  property  of  the 
railroad  company  situated  in  the  school  district  for  school 
purposes  are  set  apart  by  the  act  in  question  to  pay  the  said 
bonds  issued  by  the  precinct  in  which  the  school  district  is 
located.  The  amount  of  such  taxes  must  be  made  up  by 
increasing  the  taxes  on  all  other  property  in  the  school 
district.  The  appropriating  of  the  money  levied  and  col- 
lected upon  the  railroad  property  in  this  preciilct  for 
county  purposes  must  be  met  by  increasing  the  levy  upon 
all  the  other  taxable  property  of  the  county,  thereby  indi- 
rectly making  the  proi)erty  in  the  county  outside  of  Muddy 
precinct  bear  a  portion  of  the  bonded  indebtedness  of  the 
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precinct.  Again,  the  petition  shows  that  the  railroad  does 
not  ran  through  several  of  the  school  districts  in  Muddy 
precinct.  The  property  in  the  school  districts  through 
which  the  railroad  is  located  is,  to  the  amount  of  school 
moneys  appropriated  by  this  law,  indirectly  compelled  to 
bear  more  than  its  just  proportion  of  the  precinct  bonds. 
The  act  is  therefore  in  contravention  of  section  1,  article 
9,  of  the  constitution.  {National  Bank  v.  Barber^  24  Kan.^ 
534 ;  Crosby  v.  Lyon,  37  Cal.,  242 ;  Sleight  v.  People,  74 
111.,  47 ;  AUhanda  v.  People,  82  Id.,  234.) 

The  California  case  is  quite  similar  to  the  one  at  bar. 
Under  the  provisions  of  an  act  of  the  legislature  of  Cali- 
fornia, Placer  county  subscribed  to  the  capital  stock  of  the 
Central  Pacific  Kailroad  Company,  and  issued  its  bonds  in 
payment  for  the  same.  For  the  purpose  of  redeeming  the 
bonds  the  act  created  a  ^'  railroad  fund,''  to  which  all  the 
dividends,  issues,  and  profits  arising  from  such  subscrip- 
tion, *^  together  with  the  taxes  that  may  be  paid  by  said 
company  to  said  county  from  time  to  time,"  are  apportioned 
until  the  bonds  are  paid.  A  school  tax  was  levied  upon 
all  the  taxable  property  in  the  county,  including  the  prop- 
erty of  the  railroad  company.  .The  company  paid  into  the 
treasury  of  the  county,  under  the  levy,  $1,034.12.  The 
superintendent  of  common  schools  for  the  county  applied 
for  a  writ  of  mandamibs  to  compel  the  auditor  of  the  county 
to  apportion  to  the  school  fund  of  the  county  said  moneys. 
The  court  held  that  the  statute  setting  apart  the  moneys 
to  the  railroad  fund  had  the  effect  to  exempt  the  railroad 
company  from  the  payment  of  a  school  tax  lawfully  levied 
upon  its  property,  and  was  in  violation  of  section  13,  article 
11,  of  the  constitution  of  that  state,  which  provides  that 
'^taxation  shall  be  equal  and  uniform  throughout  the 
state." 

The  act  of  1875  also  conflicts  with  section  4,  article  8,  of 
the  constitution,  which  provides  that  "All  othergrants,  gifts, 
and  devises  that  have  been,  or  may  hereafter  be  made  to 
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the  state,  and  not  otherwise  appropriated  by  the  terms  of 
the  grant,  gift,  or  devise,  the  interest  arising  from  all  the 
funds  mentioned  in  the  preceding  section,  together  with  all 
the  rents  of  the  unsold  school  lands,  and  such  other  means 
as  the  legislature  may  provide,  shall  be  exclusively  applied 
to  the  support  and  maintenance  of  common  schools  in  each 
school  district  in  the  state/' 

This  section  is  almost  identical  with  section  2  of  article 
9  of  the  constitution  of  California,  and  section  8  of  article 
9  of  the  constitution  of  Iowa.  The  court  of  last  resort  in 
each  of  these  states  has  held  that  the  words,  '^and  such 
other  means  as  the  legislature  may  provide,''  include  any 
fund  raised  by  taxation  for  school  purposes,  levied  under 
l^islative  authority,  and  that  any  law  having  for  its  ob- 
ject the  diversion  of  such  fund  to  a  different  purpose  is  un- 
constitutional and  void.  {District  Township  of  Dubtique  v. 
County  Judge,  13  la.,  250;  Orosby  v.  Lynn,  supra.)  With 
that  construction  we  are  satisfied.  The  intent  and  mean- 
ing of  the  last  clause  of  section  4  of  article  8  of  our  con- 
stitution is  that  moneys  raised  by  taxation  for  school  pur- 
poses  ''shall  be  exclusively  applied  to  the  support  and 
maintenance  of  common  schools  in  each  school  district  in 
the  state." 

As  stated  elsewhere,  the  bonds  of  Muddy  precinct  were 
issued  prior  to  the  adoption  of  the  present  constitution. 
Its  provisions  cannot  affect  rights  previously  acquired. 
The  provisions  of  the  act  of  February  20,  1875,  entered 
into  and  formed  a  part  of  the  contract  or  obligation  of  the 
precinct.  The  moneys  arising  from  the  taxation  of  th« 
property  of  the  railroad  company  in  the  precinct  were 
pledged  to  the  payment  of  the  bonds.  The  right  of  the 
bond  holder  to  have  this  money  applied  according  to  the 
provisions  of  the  law  in  force  when  the  indebtedness  arose 
the  state  could  not  destroy  Or  take  away  by  subsequent 
legislative  enactment  or  by  adopting  a  constitution.  ( Van 
Huffman  v,    Quincy,  4  Wall.,  552;   Fletcher  r.  Peek,  6 
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Cranch,87;  White  v.  Hart,  13  Wall.,  646;  WUmington  R. 
JR.  Co,  V.  Reidy  Id.,  264;  Pacific  R.  R,  Co.  v.  Maguire,  20 
Id.,  36 ;  Brooklyn  Park  Co,  v.  Armstrong,  45  N.  Y.,  234 ; 
Von  Baumbachv.  Bade,  9  Wis.,  659;  Oalman  v.  Bond,  15 
Id.,  20.) 

In  Van  Huffman  v.  Quiney,  supra,  the  question  here 
presented  was  fully  considered  and  decided  by  the  supreme 
court  of  the  United  States.  The  city  of  Quincy,  in  the 
state  of  Illinois,  issued  its  bonds  under  the  provision  of  an 
act  of  the  legislature  of  that  state,  which  among  other 
things  provided  for  the  levy  and  collection  of  a  special  tax 
to  pay  the  interest  on  the  bonds,  and  that  the  amount  so 
raised  should  not  be  appropriated  to  any  other  purpose. 
Subsequently,  the  legislature  passed  a  law  which  prohibited 
the  city  from  levying  a  tax  to  exceed  fifty  cents  on  the  one 
hundred  dollars  in  any  one  year  to  pay  the  debts  and 
meet  the  general  expenses  of  the  city.  The  full  amount 
of  tax  authorized  to  be  imposed  by  the  act  was  levied, 
which  was  scarcely  sufficient  to  pay  the  current  expenses 
of  the  city.  The  court  in  the  opinion  say,  "It  is  equally 
clear  that  where  a  state  has  authorized  a  municipal  corpo- 
ration to  contract  and  to  exercise  the  power  of  local  taxa- 
tion to  the  extent  necessary  to  meet  its  engagements,  the 
power  thus  given  cannot  be  withdrawn  until  the  contract 
is  satisfied.  The  state  and  the  corporation,  iii  such  cases, 
are  equally  bound.  The  power  given  becomes  a  trust 
which  the  donor  cannot  annul,  and  which  the  donee  is 
bound  to  execute;  and  neither  the  state  nor  the  corporation 
can  any  more  impair  the  obligation  of  the  contract  in  this 
way  than  in  any  other.  (People  t?.  Bond,  10  Cal.,  570; 
Dominiok  v.  Sayre,  3  Sandf.,  555.)  The  laws  requiring 
taxes  to  the  requisite  amount  to  be  collected,  in  force  when 
the  bonds  were  issued,  are  still  in  force  for  all  the  purposes 
of  this  case.  The  act  of  1863,  in  so  far  as  it  affects  these 
bonds,  is  a  nullity.  It  is  the  duty  of  the  city  to  impose 
and  collect  the  taxes  in  all  respects  as  if  that  act  had  not 
been  passed.^' 
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The  same  principle  was  recognized  and  applied  by  the 
same  court  in  White  v.  Hart,  supra. 

The  case  of  B.  &  M.  R,  B.  Co.  v.  Saunders  County, 
17  Neb.,  318,  bears  upon  the  question  we  are  now  consid- 
ering. In  that  case  it  appears  tliat  Saunders  county  in  the 
year  1877  issued  its  bonds  under  the  internal  improve- 
ment law  of  1869  to  the  O.  &  R.  *V.  Ry.  Co.  in  the  sum 
of  $140,000.  The  proposition  under  which  they  were 
voted  and  issued  provided  for  a  levy  of  an  annual  tax 
to  pay  the  interest  upon  the  bonds  &s  the  same  became  due. 
The  legislature  in  1875  passed  an  act  entitled  "An  act  to 
authorize  the  registration,  collection,  and  redemption  of 
county  bonds."  The  fifth  section  provides  for  the  levy  of 
a  tax  upon  the  taxable  property  of  the  county  to  pay  the 
interest  on  such  bonds,  and  that  the  county  clerk  shall 
''place  the  same  upon  the  tax  roll  of  the  county,  in  a  sep- 
arate column  or  columns  designating  the  purpose  for  which 
said  taxes  are  levied,  and  the  said  taxes  shall  be  collected 
by  the  county  treasurer  in  the  same  manner  that  other  taxes 
are  collected." 

A  levy  of  ten  mills  on  the  dollar  was  made  in  1879  on 
the  taxable  property  of  the  county  to  pay  the  interest  on 
its  said  bonds.  The  plaintiff  brought  suit  to  enjoin  the 
collection  of  the  tax,  claiming  that  under  the  provisions  of 
section  26  of  the  act  of  1879,  entitled  "Counties  and 
County  OflScers,"  the  levy  was  void.  This  section  provides : 
"  Whenever  the  county  board  shall  deem  it  necessary  to 
assess  taxes,  the  agregate  of  which  shall  exceed  the  rate  of 
one  dollar  and  fifty  cents  per  one  hundred  dollars  valuation 
of  the  property  of  the  county,  except  when  such  excess  is  to 
be  used  for  the  payment  of  indebtedness  existing  at  the 
adoption  of  the  constitution,  the  county  board  may,  by  an 
order  entered  of  record,  set  forth  substantially  the  amount 
of  such  excess  required,  and  the  purpose  for  which  the  same 
will  be  required,  and  if  for  the  payment  of  interest  or  prin- 
cipal, or  both,  upon  bonds,  shall,  in  a  general  way,  desig- 
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nate  the  bonds  and  specify  the  number  of  years  such  excess 
will  require  to  be  levied,  and  provide  for  the  submission  of 
the  question  of  assessing  the  additional  rate  required^  to  a 
vote  of  the  j^eople  of  the  county  at  the  next  election  for 
county  officers  after  the  adoption  of  the  resolution.  *  *  * 
If  the  proposition  for  such  additional  tax  be  carried,  the 
same  shall  be  paid  in  money,  and  in  no  other  manner/' 

It  was  ruled  that  these  provisions  had  no  application  to 
valid  bonds  issued  before  the  section  took  effect,  '^  nor  in- 
deed does  the  legislature  possess  the  power  to  impair  the 
validity  of  a  contract  by  restricting  the  levy  of  taxes  be- 
low what  is  required  to  pay  lawful  interest  upon  valid 
bonds  already  issued/' 

We  therefore  hold  that  the  act  of  February  20,  1875,  is 
in  force  as  to  all  internal  improvement  bonds  issued  by  a 
township,  precinct,  city,  or  village  after  the  passage  of  that 
act  and  prior  to  the  adoption  of  the  present  constitution. 
It  follows  that  the  relator  is  not  entitled  to  the  relief  de- 
manded.    The  writ  is 

Denied. 

The  other  judges  concur. 


E.  H.  CowLis  V.  Stanley  Thompson. 

[Filed  Mabch  3,  1891.] 

1.  Attorney  and  Client:  Quantum  Mebuit.    The  preponder- 

ance of  the  testimony  in  the  case  establishes  that  the  defendant 
employed  the  plaintiff,  a  practicing  attorney,  to  prosecate  a  cer- 
tain action  in  the  district  court  of  Buffalo  county,  and  that  the 
attorney  rendered  the  serrices  as  agreed.  There  was  no  agree- 
ment as  to  the  amount  of  fees.  Hdd,  That  the  defendant  was 
liable  for  the  reasonable  yalue  of  the  serrices. 

2.  Error  Without  Frejudioe.    1.  Judgment  will  not  be  reyersed 

for  error  committed  without  pnj^dioe  to  the  party  seeking  to 
take  advantage  of  it. 
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£3968  to  pay  the  same  to  the  treasurer  of  said  school  district, 
although  the  same  has  been  duly  demanded ;  that  the  couuty 
board  of  said  county  on  June  9^  1887,  made  an  order  that 
all  revenue  derived  from  taxation  upon  said  railroad  prop- 
•erty  in  said  precinct,  as  well  as  in  the  other  precincts  in 
said  county,  should  be  set  apart  as  a  special  fund  and  be 
applied  exclusively  to  pay  the  interest  and  principal  of  the 
bonds  issued  by  said  precincts  to  said  railroad  company  as 
'provided  by  sections  1,  2,  and  3  of  article  7  of  chapter 
77  of  the  Compiled  Statutes;  that  the  treasurer  of  the  sev- 
eral school  districts  affected  by  said  order,  and  entitled  to  a 
portion  of  the  moneys  so  collected  by  the  respondent,  havf 
<lemanded  of  him  their  several  parts;  that  the  relator,  beiog 
in  doubt  as  to  his  duties  in  the  premises,  has  refused  to  dis- 
tribute said  moneys  among  the  several  funds  as  required 
by  law,  or  to  pay  any  part  thereof  to  any  of  the  school  dis- 
''tricts,  and  that  the  moneys  so  paid  to  the  respondent  have 
mot  been  applied  to  any  purpose,  but  remain  in  his  hands. 

The  defendant  demurs  to  the  petition,  on  the  ground 
^hat  the  facts  therein  stated  are  insufficient  to  constitute  a 
^ause  of  action. 

The  defendant  bases  his  refusal  to  pay  over  the  money 
tipon  the  act  of  the  legislature  entitled  ''An  act  setting  aside 
the  revenue  arising  from  the  taxation  of  works  of  internal 
improvement  to  pay  the  bonds  issued  to  construct  or  com- 
plebe  the  same,"  which  took  effect  February  20,  1875. 

Section  1  reads  as  follows:  "That  if  any  township,  pre- 
cinct, incorporated  city,  or  village  in  this  state  shall  issue 
any  bonds  to  aid  in  the  construction  or  completion  of  any 
works  of  internal  improvement,  the  revenues  arising  from 
the  taxation  of  such  internal  improvements  shall  be  set 
apart  forever  to  pay  the  interest  and  principal  upon  said 
bonds  until  the  same  shall  be  fully  paid;  and  in  the  event 
that  such  revenues  shall  not  be  sufficient  to  pay  such  bonds 
-at  their  maturity,  such  revenues  shall  still  be  set  apart  and 
^hall  be  credited  to  the  general  fund  requiretl  from  such 
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township,  precinct,  incorporated  city,  or  village,  before 
each  tax  list  is  extended,  until  the  same  shall  be  fully  re- 
imbursed/' Sec.  3  provides  that  "The  treasurer  having 
control  of  such  revenues  shall  keep  the  same  in  a  separate 
fund  for  the  purpose  aforesaid/' 

The  money  in  controversy  was  not  levied  for  the  purpose 
of  paying  the  bonds  of  Muddy  precinct,  but  for  school 
purposes.  The  defendant  seeks  to  divert  it  from  the  specific 
object  for  which  it  was  levied  and  collected,  and  appropriate 
it  for  the  purpose  of  paying  the  principal  and  interest  of 
said  bonds  as  provided  by  the  act  above  referred  to. 

The  relator  claims  that  said  act  conflicts  with  certain 
provisions  of  the  state  constitution  and  is  therefore  void. 

It  will  be  noticed  that  the  legislative  enactment  of  1875, 
which  appropriates  and  sets  apart  the  moneys  arising  from 
the  taxation  of  iuternal  improvements  to  pay  the  principal 
and  interest  upon  the  bonds  issued  to  aid  in  the  construc- 
tion of  the  same,  was  passed  prior  to  the  adoption  of  the 
present  constitution.  The  old  constitution  contained  no 
provision  requiring  that  the  levy  of  taxes  should  be  uni- 
form, nor  did  it  contain  a  limitation  upon  the  legislative 
power  of  imposing  or  distributing  taxes.  It  therefore  can- 
not be  successfully  contended  that  the«ct  of  1875  was  un- 
constitutional at  the  time  of  its  passage. 

The  petition  alleges  that  Muddy  precinct  issued  its 
bonds  in  the  sum  of  $16,000  to  aid  in  the  construction  of 
the  Midland  Pacific  railroad  in  the  year  1875,  but  it  con- 
tains no  averment  that  they  were  issued  after  November 
first  of  that  year,  the  date  the  present  constitution  took 
eflTect. 

It  is  stated  in  the  brief  of  the  respondent,  and  is  not  dis- 
puted by  the  other  side,  that  the  bonds  were  voted  and 
issued  aft;er  the  passage  of  said  law,  but  before  the  forma- 
tion and  adoption  of  the  present  constituUon.  We  are 
therefore  called  upon  to  determine  whether  or  not  said  law 
contravenes  any  of  the  provisions  of  the  constitution  of 
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junction  case.     The  summons  issued  in  the  same  case,  with 
the  names  of  T.  O.  Williams  and  S.  Thompson  indorsed 
thereon  as  plaintiff's  attorneys,  being  offered  for  the  same 
purpose,  was  also  excluded.    We  are  unable  to  see  how  the 
plaintiff  in  error  was  prejudiced  by  these  rulings  of  the 
court.    The  plaintiff  in  error  established  by  other  testimonj 
that  Williams  and  Thompson  appeared  together  as  attorneys 
for  the  plaintiff.     That  they  commenced  the  suit  was  not 
disputed  on  the  trial  in  the  court  below,  but  was  conceded 
by  the  defendant  in  error  in  his  testimony.     It  was  the 
theory  of  the  plaintiff  below  that  the  defendant,  after  Will- 
iams left  the  state,  employed  the  plaintiff  to  prosecute  the 
case,  and  agreed  to  pay  him  for  his  services.     This  was 
denied  by  the  defendant,  and  was  the  real  issue  in  the  case. 
The  rejected  testimony  did  not  in  any  manner  tend  to  dis- 
prove such  a  contract,  or  to  establish  that  the  services  be- 
stowed by  Thompson  were  rendered  under  the  Williams 
agreement. 

The  remaining  assignment  of  errors  is  based  upon  the 
second  and  third  paragraphs  of  the  instructions  given  by 
the  court  on  its  own  motion,  which  are  as  follows  : 

"  2.  If  Thompson  and  Cowles  had  a  conversation  before 
the  work  was  done,  in  which  it  was  agreed  that  Thompson 
should  proceed  with  his  work,  then  Cowles  is  bound  to  pay 
him  what  his  services  were  reasonably  worth,  unless  it  was 
agreed  between  them  that  Thompson  should  do  the  work 
for  the  price  previously  agreed  upon  between  the  defendant 
and  Williams. 

"3.  And  if  Thompson  refused  to  work  unless  Cowles 
would  agree  to  see  him  paid,  regardless  of  whether  he  won 
or  lost  the  case,  then  Cowles  is  liable,  and  it  is  immaterial 
that  Thompson  lost  the  case  and  that  other  persons  were 
interested  with  Cowles  in  trying  to  defeat  the  court  house 
tax  levy." 

It  is  urged  by  counsel  that  the  language  used  by  the 
court  is  misleading  ^^  because  the  jury  might  well  infer  that 
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if  they  had  a  conversation  and  Thompson  was  to  proceed 
with  the  case,  it  mattered  not  whether  there  was  any  agree- 
ment by  Cowles  to  pay  him  or  not/'  The  jury  could  not 
have  so  understood  the  language  of  the  court,  especially 
when  considered  in  connection  with  the  other  instructions 
given.  The  first  instruction  informed  the  jury,  in  substance, 
that  the  defendant  is  not  liable  unless  he  employed  the 
plaintiff,  and  the  jury  was  told  in  the  second  instruction 
given  at  the  request  of  the  defendant,  that  if  the  plaintiff 
knew  of  the  Williams  contract,  acted  with  him  under 
that  contract,  and  with  no  agreement  with  Cowles,  the 
plaintiff  could  not  recover  in  the  action.  The  charge  of 
the  court  as  a  whole  fairly  submitted  to  the  jury  whether 
or  not  the  defendant  employed  the  plaintiff  and  agreed  to 
pay  him  for  his  services.  The  jury  could  not  have  inferred 
from  the  instructions  that  the  defendant  was  liable  whether 
the  plaintiff  rendered  the  services  under  Williams's  contract 
or  not.     The  judgment  of  the  district  court  is 


Affirmed. 


The  other  judges  concur. 


Commercial  State  Bank  v.  B.  L.  Rowland. 

[FiLKD  March  3,  1891.] 

Banks;  Collections:  Set-Off.  The  plaintiff  in  error  received 
for  ooUection  a  negotiable  promisaory  note,  nnindorsed,  with  in- 
stmctions  to  remit  the  proceeds,  when  collected,  to  the  payee. 
Before  the  money  was  collected  the  bank  volantarily,  and  with- 
out the  knowledge  or  consent  of  the  payee,  paid  to  a  third  party 
a  note  giyen  by  a  partnership  of  which  the  payee  was  a  mem- 
ber. Subsequently,  but  before  the  note  was  collected,  the  bank 
was  notified  that  the  note  bad  been  sold  to  the  defendant  in 
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error.     In  an  action  against  the  bank  to  recoyer  the  monej  col- 
lected bj  it,  hddj  that  the  bank  was  not  entitled  to  set  off  the 

amount  of  the  firm  note  against  the  money  collected. 
2.  Instructions  most  be  based  npon  the  evidence. 

Erbob  to  the  district  court  for  Phelps  county.     Tried 
below  before  Gaslin,  J. 

S.  A.  Dravo,  and  Stewart  &  Rose,  for  plaintiff  in  error, 
cited:  2  Morse,  Banking  [3d  Ed.],  911,  931 ;   "FtcJfcrey  c. 
Sav.  A88%  21  Fed.  Rep.,  773;   Oat-roU  v.  Bank,  30  W. 
Va.,  518;  Saloy  v.  Bank,  39  La.  Ann.,  90;   Gody  c.  Bank, 
55  Mich.,  379;  Janes  v.  Milliken,U  Pa.  St.,  328;  1  Dan- 
iels,  Neg.  Inst.  [3d  Ed.],  sec.  340;   Wood  v.  Bank,  129 
Mass.,  358;  2  Parsons,  Cont.  [7th  Ed.],  743;  Seligman  tf. 
CMiing   Oo.,  69  Wis.,  410;   Bliss,  Code  PI.,  sec.  383; 
Wagner  v.  Stocking,  22  O.  St.,  297;  Thrall  v.  Hotel  Co.,  5 
Neb.,  295;  Ferguson  v.  Milliken,  42  Mich.,  441 ;  Shipmcai 
V,  Lansing,  25  Hun   [N.  Y.],  290;  Phosnix  Bank  v.  Ris- 
ky, 111  U.  S.,  125 ;  Wait,  Fraud.  Con  v.,  sec.  280;  Brown 
V.  Herr,  21  Neb.,  125;  Haiiman  v.  DiUer,  62  Pa.  St.,  37; 
Confer  v.  McNeal,  74  Id.,  115. 

Hall  &  Patrick,  contra,  cited :  Dobbihs  v.  Oberman,  22 
N.  W.  Rep.,  357 ;  Johnson  v.  Way,  27  O.  St.,  374;  Law- 
rence V.  Bank,  6  Conn.,  521;  1  Morse,  Bank^ing,  326; 
Falkland  v.  Bank,  84  N.  Y.,  150. 

NORVAL,  J. 

This  suit  was  brought  by  the  plaintiff  in  error  to  re- 
cover the  sum  of  $711.24,  collected  by  the  bank  on  a 
promissory  note  which  it  received  for  collection.  Two  de- 
fenses were  interposed :  First,  that  the  plt^intiff  was  not  the 
owner  of  the  note;  Second,  that  it  belonged  to  A.  C. 
Rowland,  a  brother  of  the  plaintiff;  was  sent  by  him  to 
the  bank  to  collect,  and  that,  on  the  faith  of  the  apparent 
ownership  of  A.  C.  Rowland,  the  bank  paid  out  money  od 
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his  behalf  and  became  his  creditor  to  the  amount  of 
$661.24.  The  cause  was  tried  to  a  jury^  resulting  in  a 
verdict  for  the  plaintiff  for  the  full  amount  claimed. 

On  the  1st  day  of  March^  1884,  August  Jonte  made  his 
promissory  note  for  the  sum  of  $662.29,  drawing  ten  per 
cent  interest,  payable  to  the  order  of  A.  C.  Rowland,  due 
October  1, 1884.  The  note  was  placed  by  the  payee,  with- 
out indorsement,  in  the  hands  of  one  Grousclaude,  of  Wy- 
more,  with  instructions  to  forward  it  to  some  bank  at  Hoi- 
drege  for  collection.  Grousclaude  sent  the  note  on  October 
6,  1884,  to  the  plaintiff  in  error  with  instructions  to  col- 
lect the  same  and  remit  the  proceeds  to  A.  C.  Rowland  at 
Versailles,  Illinois.  The  bank  made  the  collection  on  De- 
cember 6.  Prior  thereto  it  paid  $661.24  to  lift  a  note 
owned  by  the  Winchester  &  Partridge  Co.,  signed  by  Hy-  * 
mer  &  Rowland,  a  partnership  of  which  A.  C.  Rowland 
was  a  member.  The  balance  of  the  money  collected  by 
the  bank,  less  collection  fees,  was  remitted  to  A.  C.  Row- 
land, who  immediately  returned  the  same  to  the  plaintiff 
in  error,  with  the  statement  that  he  had  sold  the  note  some 
time  previous  to  his  brother,  the  defendant  in  error. 

It  appears  from  the  testimony  of  Blendon  L.  Rowland, 
A.  C.  Rowland,  and  Thomas  J.  Rowland  that  the  defend- 
ant in  error  on  the  25th  day  of  September,  1884,  was  en- 
gaged in  the  hardware  business  at  Versailles,  Illinois,  and 
on  that  date  he  sold  a  half  interest  in  the  business  to  A.  C. 
Kowland,  and  accepted  the  note  of  August  Jonte  in  part 
payment  for  the  same.  The  note  being  in  the  hands  of 
Grousclaude  it  was  never  indorsed. 

Testimony  was  also  introduced  by  the  plaintiff  tending 
to  show  that  he  authorized  his  brother,  A.  C.  Rowland,  to 
request  Grousclaude,  who  held  the  note,  to  send  to  some 
bank  in  Holdrege  for  collection,  and  that  before  the  same 
was  collected  the  plaintiff  personally  informed  the  defend- 
ant that  he  was  the  owner  of  the  note  and  demanded  the 
possession  thereof,  which  request  was  not  complied  widi. 
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On  November  10  A.  C.  Rowland  wrote  the  bank  to 
urge  prompt  payment  of  the  note.  The  writer  of  the  let- 
ter testified  that  in  so  doing  he  acted  as  the  agent  of  the 
plaintiff,  and  at  his  request. 

Frank  Parsons,  a  witness  called  by  the  defendant,  testi- 
fied to  the  contents  of  a  letter  (the  original  being  destroyed) 
which  he  received  from  A.  C.  Rowland  in  the  fall  of  1884. 
The  letter  stated,  in  substance,  that  the  writer  owned  the 
note  held  by  the  bank  and  requested  Parsons  to  get  it 
Rowland  denies  sending  any  sucli  letter.  The  ivitness 
Parsons  further  testified  that  the  plaintiff  stated  to  him 
when  in  Holdrege  in  November,  1884,  that  his  brother 
owned  the  note  in  defendant's  bank,  and  as  bis  brother  and 
Hymer  had  failed  or  were  about  to  fail  in  business  he 
'wanted  to  get  the  note  and  save  that  much  for  him.  Plain- 
tiff denied  under  oath  having  any  such  conversation. 

That  the  testimony  before  the  jury  would  have  sup- 
ported a  finding  that  A.  C.  Rowland  never  parted  with 
title  to  the  note  we  do  not  doubt.  There  is  likewise  suffi- 
cient testimony  in  the  record,  as  it  seems  to  Us,  to  sustain 
the  plaintff's  claim  of  ownership.  The  conflict  in  the  tes- 
timony upon  that  issue  was  settled  in  favor  of  the  defend- 
ant in  error  by  the  verdict  of  the  jury. 

The  defendant  was  not  entitled  to  offset  against  the 
plaintiff's  claim  for  the  proceeds  of  the  note  in  controversy 
the  amount  puid  by  the  bank  to  take  up  the  note  of  Hymer 
&  Rowland.  While  it  is  true  the  note  was  payable  to 
A.  C.  Rowland,  and  was  received  by  the  bank  unindorsed, 
the  defendant  had  notice  that  the  plaintiff  claimed  to  own 
the  note  in  question  before  it  was  collected.  The  fact  the 
payee  transmitted  the  note  to  the  bank  for  collection  con- 
ferred no  authority  upon  it  to  pay  the  note  given  by  the 
firm  of  Hymer  &  Rowland,  of  which  he  was  a  member. 
While  as  a  general  rule  a  bank  has  a  lien  on  all  moneys 
of  a  depositor  in  its  possession,  and  on  commercial  paper 
belodging  to  him  which  he  has  placed  in  the  bank  for  col- 
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lection,  for  his  indebtedness  to  the  bank,  it  cannot  apply 
the  funds  of  a  customer  to  the  payment  of  a  debt  due  it 
by  a  partnership,  in  which  the  depositor  is  a  partner. 

The  author  of  Morse  on  Banks  and  Banking,  in  vol.  1, 
sec.  326,  states  the  rule  thus :  '^  The  lien  and  the  right  to 
set-off  only  exist  wh^re  the  individual,  who  is  both  de- 
positor and  debtor,  stands  in  both  these  characters  *  *  * 
CD  precisely  the  same  footing  towards  the  bank.  That  is 
to  say,  for  instance,  the  bank  can  claim  no  lien  on  the  deposit 
of  a  partner,  made  on  his  own  separate  account,  in  order  to 
set-off  the  same  against  a  debt  owing  them  from  the  firm." 

Considering  the  case  at  bar  upon  the  theory  that  the 
bank  purchased  and  owned  the  note  given  by  Hymer  & 
Rowland,  there  can  be  no  doubt,  both  upon  principle  and 
authority,  that  it  could  not  apply,  in  payment  of  the  same^ 
the  avails  of  the  note  collected  by  it.  Much  less  could  the 
bank  lawfully  take  up  this  firm  note  owned  by  a  third 
party  without  instructions  to  do  so  and  set  off  the  amount 
thus  paid  against  the  money  collected  by  it.  The  partner- 
ship note  was  not  made  payable  at  the  defendant  bank,  but  . 
was  drawn  payable  at  the  Nebraska  Merchants'  Bank  of 
Holdrege.  Had  the  note  paid  by  the  defendant  been  the 
individual  note  of  A.  C.  Rowland,  the  bank  would  be  with- 
out authority  to  pay  it.  A  banker  has  no  right  to^  use  the 
money  of  a  depositor  to  discharge  a  note  not  payable  at  the 
bank  where  the  deposit  is  made,  without  instructions  from 
the  customer  to  do  so. 

The  payment  of  the  firm  note  by  the  defendant  was  en- 
tirely voluntary  and  at  its  own  risk,  and  did  not  make  the 
bank  the  creditor  of  A.  C.  Rowland.  Had  the  moncv  been 
paid  out  by  his  directions  on  the  faith  of  his  apparent  own- 
ership of  the  note  sent  for  collection,  without  notice  of  who 
was  the  true  owner,  the  bank  might  perhaps  have  been 
protected.  We  have  been  unable  to  find  an  authority  which 
sustains  the  claim  of  the  bank  to  a  set-off  in  this  case 
None  of  the  cases  cited  in  the  brief  of  plaintiff  in  error  up 
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hold  sUch  a  doctrine.  .  The  case  relied  upon  by  the  bank 
^s  being  most  nearly  in  point  is  Wood  v,  Boyleston  Na- 
tional Bank,  129  Mass.,  358.  The  plaintiff  being  the 
owner  of  a  negotiable  note,  indorsed  in  blank,  placed  it 
in  the  hands  of  one  Jackson,  an  attorney,  for  collection. 
Afterwards  the  attorney  gave  it  to  the  defendant  in  the 
•case  to  collect.  It  collected  the  money  and  applied  the 
same  in  part  payment  of  the  debt  of  Jackson  to  the  bank. 
Woods,  as  soon  as  he  learned  that  the  bank  had  collected 
the  note,  demanded  the  money  from  the  bank  and  brought 
suit  to  recover  the  same.  The  court  held  that  the  defend- 
ant was  not  liable.  The  distinguishing  features  of  the  two 
-cases  are  marked.  In  that  case  the  money  collected  was 
applied  upon  the  indebtedness  to  the  bank  of  the  person 
who  "deposited  the  note  for  collection,"  before  the  bank 
had  knowledge  that  Wood  was  the  owner.  In  the  case  at 
«bar  the  bank  paid  the  mogey  to  a  third  party,  not  on  the 
individual  indebtedness  of  the  one  from  whom  the  note 
yfds  received,  but  of  the  firm  of  which  he  was  a  partner. 
Here  the  bank  had  knowledge  who  was  the  real  owner  of 
the  note  before  it  was  collected,  and  had  written  instruc- 
tions to  remit  the  money  to  A.  C.  Rowland.  It  is  not 
deemed  necessary  to  refer  to  the  other  cases  cited  by  the 
plaintiff  in  error. 

In  our  view  the  only  question  in  the  case  is.  Who  was 
the  legal  owner  of  the  note?  It  is  claimed  that  this  issue 
was  not  submitted  under  proper  instructions.  The  court 
charged  the  jury  as  follows: 

**  1.  If  you  find  said  plaintiff  is,  or,  in  other  words,  was 
owner  of  the  note  in  question  at  the  time  the  money  was 
collected,  then  you  will  find  for  the  plaintiff,  bearing  in 
mind  that  it  devolves  upon  this  plaintiff,  by  a  fair  pre- 
ponderance of  the  evidence,  to  make  out  his  case. 

"2.  If  you  find  the  note  in  question  was  the  property 
of  A.  C.  Rowland,  you  will  find  for  the  defendant." 

The  court,  at  the  request  of  the  plaintiff,  gave  this  in- 
truction : 
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"If  you  find  from  the  evidence  that  A.  C.  Rowland 
wrote  to  the  defendant  instructing  it  to  transmit  to  the 
plaintiff  the  proceeds  of  said  note  when  collected,  and 
further  find  that  A.  C.  Rowland  had  previously  sold  said 
note  to  plaintiff,  the  court  instructs  you  that  it  was  suffi- 
cient delivery  of  said  note,  and  no  other  delivery  or  in- 
dorsement was  necessary  to  completely  pass  the  title 
thereto^  and  you  must  find  for  the  plaintiff/' 

The  instructions  given  by  the  court  on  its  own  motion 
were  pertinent  and  proper.  That  given  at  the  request  of 
the  plaintiff  was  clearly  erroneous.  It  was  not  based  upon 
the  testimony.  There  was  no  testimony  before  the  jury 
that  A.  C.  Rowland  wrote  to  the  bank  to  remit  the  pro- 
ceeds of  the  note  when  collected,  to  the  plaintiff.  The  in- 
struction had  a  tendency  to  mislead.  For  this  error  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

The  other  judges  concur. 


In  re  Breckinridge  et  au 

[Filed  Mabch  4,  1891.] 

1.  Attorneys:  Fees.  From  the  earliest  history  of  this  state  un- 
til 1873  attornej  fees  were  not  allowed  to  the  plaintiff  in  anj 
action  arising  upon  contract.  In  1873  an  act  was  passed  to  al- 
low attorney  fees  not  to  exceed  ten  per  cent  of  the  recovery  in 
an  action  npon  a  mortgaji^e  or  promissory  note.  This  act  was 
repealed  in  1879,  taking  effect  Jane  1, 1879,  and  since  that  time 
a  court  has  had  no  authority  to  allow  attorney  fees  to  the 
plaintiff  in  any  action  npon  a  promissory  note  or  for  the  fore- 
closure of  a  mortgage. 

3.  :  Misconduct:  Removal  of  Causes:  Alleged  Local 

Pbejudicb.    An  action  to  foreclose  a  mortgage  where  the  sum 
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claimed  was  cooBiderably  \en  than  $2,000  was  institnted  in 
Hamilton  ooantj.  The  attorneys  who  instituted  the  action 
thereapon  filed  a  petition  in  the  federal  conrt  to  remoTe  the 
canse  into  the  federal  court  on  the  ground  of  prejudice  and  local 
influencei  and  one  of  said  attorneys  made  oath  "  that  on  aooonnt 
of  prejudice  and  local  influence  said  petitioner  will  not  be  able 
to  obtain  justice  in  any  court  in  the  state  of  Nebraska;  that  all 
of  said  courts  have  refused  to  enforce  the  contract  obligation 
assumed  by  said  Peter  and  Sarah  Dalke  in  said  trust  deed,"  etc 
The  alleged  ''prejudice  and  local  influence"  consisted  of  the 
construction  placed  on  the  law  by  the  state  courts,  that  attorney 
fees  would  not  be  allowed,  and  hence  that  the  plaintiff's  at^ 
torney  could  not  recover  the  same,  ffeld^  That  the  oath  was 
without  justification,  as  no  prejudice  or  local  influence  withia 
the  proper  meaning  of  those  terms  was  shown. 

The  conrt  will  not  permit  one  of  its  oifioen  to 


resort  to  questionable  means  in  the  prosecution  of  a  case  in  order 
to  obtain  fees  not  allowed  by  the  laws  of  the  state. 

Original  application  for  disbarment. 

A.  W.  Ageey  and  E,  J,  Hainer,  for  the  application. 

Breckenridge  &  Breckenridge,  J,  L,  Webster ,  C  J.  Greene, 
and  C  S.  Montgomery^  coiUra. 

Maxwell,  J. 

This  is  a  proceeding  to  disbar  the  defendants  for  conduct 
which  is  alleged  to  be  unprofessional — ^to  use  no  harsher 
name — in  removing  a  cause  from  the  district  court  of 
Hamilton  county  to  the  United  States  circuit  court.  The 
cause  is  submitted  to  this  court  on  the  pleadings. 

Without  setting  out  the  pleadings  at  length  it  is  suflS- 
cient  to  say  that  the  action  of  which  complaint  is  made 
was  brought  to  foreclose  a  mortgage  on  real  estate,  where 
the  amount  involved  was  considerably  less  than  $2,000, 
and  all  the  parties,  except  a  nominal  defendant,  were  citi- 
zens of  the  state.  The  removal  was  sought  and  obtained 
on  the  ground  of  prejudice  and  local  influence  so  as  to  pre- 
vent a  fair  trial.     The  affidavit  is  as  follows : 
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•*  United  States  op  America, 
"State  of  Nebraska,  }s8. 

"County  of  Douglas. 

"R.  W.  Breckenridge,  being  duly  sworn,  on  oath  says 
he  is  attorney  for  L.  W.  Tally,  trustee,  defendant  in  the 
above  named  cause;  that  he  has  in  his  possession  the  trust 
deed  held  by  said  petitioner,  and  is  ready  to  produce  the 
same;  that  he  has  personal  knowledge  of  the  matters  set 
forth  in  the  foregoing  petition,  and  the  statements  thereof 
are  true;  that  said  petitioner  at  the  time  of  the  commence- 
ment of  said  suit  was  and  still  is  a  citizen  of  the  state  of 
Iowa,  residing  therein ;  that  said  Peter  and  Sarah  Dalke^ 
between  whom  and  said  petitioner  there  is  a  controversy 
in  said  suit,  are  citizens  of  the  state  of  Nebraska;  that 
on  account  of  prejudice  and  local  influence  said  petitioner 
will  not  be  able  to  obtain  justice  in  any  court  in  the  state 
of  Nebraska;  that  all  said  courts  will  refuse  to  enfoi;ce  the 
contract  obligation  assumed  by  said  Peter  and  Sarah  Dalke 
in  said  trust  deed,  as  in  the  administration  of  justice  they 
ought  to  do,  and  if  said  cause  shall  be  tried  in  any  of  said 
courts  said  petitioner  will  suffer  considerable  pecuniary 
loss  on  account  of  such  failure  of  justice. 

"R.  W.  Breckenridge. 

"  Signed  in  my  presence  and  sworn  to  before  me  thi» 
25th  day  of  November,  1889. 

*'  Elmer  D.  Frank,  Clerk.'' 

The  charge  of  prejudice  and  local  influence,  by  which 
the  petitioner  will  not  be  able  to  obtain  justice  in  any  court 
in  the  state  of  Nebraska,  because  all  of  said  courts  will  re- 
fuse to  enforce  the  contract  obligation  assumed  by  Peter 
and  Sarah  Dalke  in  the  trust  deed,  refers  to  a  provision  in 
the  deed  that  in  case  an  action  is  brought  to  foreclose  the 
mortgage  that  they  (the  mortgagors)  would  pay  an  addi- 
tional sum  of  $160  as  attorney  fees,  etc.,  in  case  suit 
should  be  commenced  to  foreclose  the  mortgage.     This  is 
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the  contract  which  is  made  the  pretext  for  removing  the 
cause. 

From  the  earliest  history  of  our  state  until  1873  attor- 
ney fees  were  not  allowed  to  the  plaintiff  in  any  action 
arising  upon  contract.  In  1 873  the  legislature  passed  "  An 
act  to  provide  for  the  allowance  and  recovery  of  attorney 
fees  in  certain  actions/'  This  act  authorized  the  court  to 
allow  the  plaintiff  upon  recovery  of  a  judgment  by  him 
upon  a  written  instrument  or  mortgage  which  contained  a 
provision  for  an  attorney's  fee  the  allowance  of  such  sum 
as  should  be  deemed  proper  by  the  court,  not  to  exceed  ten 
per  cent  of  the  amount  of  the  recovery.  This  act  was  re- 
pealed in  1879,  the  repeal  taking  effect  June  1  of  that  year. 

In  Dow  V,  Updike^  1 1  Neb.,  95,  an  action  was  brought 
on  a  note  dated  July  20, 1879,  and  due  in  100  days  after 
date.  This  note  provided  for  a  reasonable  attorney's  fee 
in  case  an  action  was  brought  on  the  note.  On  the  trial 
of  the  cause  in  the  court  below  judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  amount  of  the  note  and  for 
$25  as  a  reasonable  attorney  fee.  The  judgment  as  to  the 
attorney  fee  was  reversed  in  this  court,  it  being  held  that 
a  stipulation  in  a  promissory  note  to  pay  a  reasonable 
attorney's  fee  for  instituting  and  prosecuting  a  suit  on  the 
note  in  addition  to  the  legal  interest  is  unauthorized  by 
law  and  void.  The  decision  in  that  case  was  approved 
in  Hardy  x\  Miller,  11  Neb.,  395,  where  it  was  held  there 
was  no  authority  to  allow  attorney  fees  in  actions  founded 
on  instruments  executed  since  June  1,  1879.  This  doc- 
trine was  again  aflBrraed  in  Otoe  County  v.  Brown,  16 
Neb.,  395,  where  it  was  held  that  in  the  absence  of  a 
statute  authorizing  it  there  was  no  authority  to  allow  an 
attorney's  fee  and  tax  the  same  as  costs  in  the  action. 
(See  also  Bond  v.  Dolby,  17  Neb.,  493-4;  Hand  r.  PhilUps, 
18  Id.,  593  ;  Winkler  v.  Boeder,  23  Id.,  706.)  Other  cases 
to  the  same  effect  might  be  cited. 

It  is  the  settled  law  of  this  state,  therefore,  that  the 
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plaintiff  is  not  entitled  to  recover  attorney  fees  from  the 
defendant  in  an  action  upon  a  promissory  note  or  to  fore- 
close a  mortgage,  notwithstanding  such  note  or  mortgage 
may  provide  for  the  allowance  of  a  reasonable  attorney  fee 
in  case  an  action  is  brought  on  such  instrument.  How 
then  can  a  person  truthfully  swear  that  the  construction 
placed  on  the  laws  of  the  state  by  its  highest  court,  and 
which  construction  is  binding  upon  all  other  tribunals  ad- 
ministering its  laws,  is  actuated  by  prejudice  or  local 
influence  in  applying  the  law  as  thus  construed? 

The  definition  of  "prejudice,"  as  given  by  Webster, 
is  as  follows :  "An  opinion  or  decision  of  mind  formed 
without  due  examination ;  prejudgment;  a  bias  or  leaning 
toward  one  side  or  the  other  of  a  question  from  other  con- 
siderations than  those  belonging  to  it;  an  unreasonable  pre- 
dilection or  prepossession  for  or  against  anything;  especially, 
an  opinion  or  leaning  adverse  to  anything,  formed  without 
proper  grounds,  or  before  suitable  knowledge."  It  will 
readily  be  seen  that  a  construction  of  the  law  which  is  ap- 
plicable alike  to  all  persons  is  in  no  sense  the  prejudice  or 
local  influence  mentioned  in  the  act  for  the  removal  of 
causes.  We  do  not  care  to  comment  upon  this  matter,  as 
in  the  conclusion  we  have  reached  in  the  case  the  parties 
will  not  be  disbarred  for  the  offense,  but  it  must  not  be  re- 
peated. 

It  is  claimed  on  behalf  of  the  relator  that  the  action  of 
the  defendants  in  commencing  the  action  in  Hamilton 
county  was  a  mere  pretext  in  order  to  remove  the  cause 
into  the  federal  court,  where  it  could  not  be  brought  orig- 
inally; that  that  court  is  in  the  habit  of  allowing  attorney 
fees  to  the  plaintiff  ^s  attorney  in  case  a  recovery  is  had, 
and  that  the  fees  and  expenses  are  very  much  higher  there 
than  in  the  state  courts.  We  do  not  care  to  go  into  an  in- 
vestigation of  these  matters  at  this  time.  Any  case  that  is 
properly  removable  into  the  United  States  circuit  court^ 
and  a  proper  petition  is  filed  for  that  purpose  with  bond. 
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etc.,  will  be  promptly  removed.  The  courts  of  the  state 
have  no  desire  to  contest  for  business  with  any  other  court, 
and  no  doubt  this  is  true  of  the  federal  courts,  but  a  debtor 
as  well  as  a  creditor  has  rights  which  should  not  be  disre- 
garded, and  among  these  rights,  in  cases  relating  to  the 
foreclosure  of  a  real  estate  mortgage,  is  that  of  defending 
the  action  in  the  county  where  he  resides  or  the  land  is 
situateil,  and  to  have  it  appraised  and  sold  in  such  county. 
This  is  a  right  which  he  possesses,  and  unless  for  adequate 
.  cause  the  case  is  removed  into  the  federal  court,  he  should 
not  be  deprived  of  it.  To  do  so  without  adequate  cause, 
in  order  that  fees  not  authorized  by  the  laws  of  the  state 
may  be  wrung  from  him,  is  a  course  of  procedure  wholly 
irreconcilable  with  the  duty  of  an  attorney,  to  say  noth- 
ing of  the  oath  by  which  the  removal  is  obtained. 

The  court  will  not  permit  its  officers  to  pursue  the  course 
taken  by  the  defendants  in  this  case,  to  remove  a  cause 
not  properly  removable  into  the  federal  court  for  the  pur- 
pose of  obtaining  fees  which,  in  our  view,  are  not  recovera- 
ble by  law ;  but  as  several  other  attorneys  seem  to  have 
done  the  same  thing,  which,  while  no  justification  to  the 
defendants,  no  doubt  had  considerable  influence  in  inducing 
them  to  seek  the  removal  on  the  grounds  set  forth,  and  as 
this  is  is  the  first  case  which  has  been  brought  to  our 
attention,  and  upon  the  assurance  that  the  ofiense  will  not 
be  repeated,  the  punishment  will  be  merely  nominal,  aside 
from  the  payment  of  the  costs  in  the  case.  The  judgment 
is  that  the  defendants  be  admonished  by  the  chief  justice 
to  hereafter  refrain  from  the  practices  indicated  in  this 
proceeding,  and  that  they  pay  the  costs. 

Judgment  acoordikgly. 

The  other  judges  concur. 
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:  :    Instructions  to  the  jury  apparently  jadicioos, 

and  not  excepted  to  on  the  trial,  are  not  reversible  error  without 
evidence. 


3.  :  .  Withont  a  bill  of  exceptions  embodying  the  evi- 
dence, the  verdict  will  not  be  set  aside  as  excessive  and  not  soa- 
tained  by  the  evidence. 

Error  to  the  district  court  for  Sarpy  county.     Tried 
below  before  Doane,  J. 

J.  P.  Grove,  for  plaintiff  in  error. 

C  L,  Hovet',  and  L  V.  JRandally  contrcL 

Cobb,  Ch.  J. 

The  plaintiff,  Mary  Klingeman,  brought  her  action  in  the 
district  court  of  Sarpy  county,  against  the  defendants,  al- 
I^ing  that  Julius  Krassig  has  been  engaged  in  the  saloon 
business  in  the  town  of  Papillion  during  the  last  four 
years,  and  that  John  Zimmerman  has  likewise  been  so 
engaged  in  the  same  business,  in  the  same  town,  during  the 
last  eighteen  months ;  that  John  Guthard  and  Hans  Thomp- 
son (of  the  firm  of  Krassig  &  Thompson)  have  been  en- 
gaged in  the  same  business,  in  the  same  town,  for  the  last 
year,  and  that  each  of  said  defendants  is  still  engaged  in 
said  business,  in  said  town. 

1.  That  each  of  said  defendants  was  duly  licensed  to 
sell  malt,  spirituous,  and  vinous  liquors  by  the  board  of 


John  Zimmerman  et  al.  v.  Mary  Klingeman.        ,  j,  '^\ 

[Filed  March  10,  1891.] 

1.  Beview :  Bill  of  Exceptions  Essential.  Errors  of  trial  in 
overruling  motions  to  exclude  evidence  v^ill  not  be  considered 
unless  the  motion,  the  ruling,  and  the  evidence  are  presented  in 
the  record  bj  bill  of  exceptions. 
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trustees  of  said  town,  and  gave  bond,  with  sureties,  as  re- 
quired bylaw;  that  John  Zimmerman  gave  bond  with 
John  H.  Zimmerman,  Fred  C.  Stroeb,  and  Fred  Thiering 
as  sureties ;  that  Julius  Krassig  gave  bond  with  John  See- 
fus  and  Jacob  Sutter  as  sureties ;  that  John  Guthard  gave 
bond  with  Peter  N.  Deerson  and  William  Snyder  as  sure- 
ties; that  Julius  Krassig  and  Hans  Thompson  have  been 
doing  business  under  the  firm  name  of  Krassig  &  Thomp- 
son. 

2.  That  the  plaintiff  has  been  the  wife  of  J.  C.  Klinge- 
man for  five  years,  and  they  have  resided  during  that 
time  in  said  county. 

3.  That  her  said  husband  is  a  physician  and  sui^eon, 
and,  when  not  under  the  influence  of  intoxicating  liquors, 
is  an  energetic,  industrious,  and  successful  practitioner,  and 
that  she  is  dependent  on  him  for  her  support. 

4.  That  on  February  10,  1889,  and  continuously,  and 
at  divers  times  before  and  since  that  date,  during  the  past 
four  years,  defendants  Zimmerman,  Krassig,  Thompson, 
and  Guthard  have  sold  and  furnished  to  her  said  husband 
intoxicating  liquors,  thereby  causing  intoxication  by  which 
he  was  unfitted  for  the  practice  of  his  profession;  and  has 

failed  to  support  the  plaintiff,  and  has  caused  her  great 

mental  suffering  and  distrraoe.* 

5.  That  prior  to  four  years  ago  her  said  husband  pro- 
vided a  good  living  for  his  family,  who  were  in  comfort- 
able circumstances,  and  he  had  $2,500  worth  of  real  estate, 
and  $3,000  in  personal  property  and  book  accounts,  free  of 
incumbrance,  and  his  yearly  earnings  amounted  to  $3,000. 

6.  That  during  the  last  four  years  he  has  become  an 
habitual  drunkard,  has  neglected  his  business,  has  squan- 
dered his  money  and  property,  and  has  neglected  to  provide 
for  and  support  the  plaintiff. 

7.  That  he  has  at  various  times  been  arrested,  tried,  and 


*  Words  underlined  are  stricken  oat. 
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fined  in  large  sums  of  money  on  the  charge  of  intoxication^ 
and  has  paid  in  such  fines  and  costs  during  the  last  four 
years,  $300. 

8.  That  prior  to  1884  he  was  a  sober,  industrious,  en- 
ergetic, and  respectable  citizen,  and  was  not  an  habitual 
drunkard,  as  he  now  is. 

9.  That  when  under  the  influence  of  intoxicating  liquors^ 
he  is  of  a  quarrelsome  disposition,  and  has,  at  divers  times, 
struck,  abused,  and  maltreated  plaintiff,  causing  her^reat 
physical  and  mental  suffering. 

10.  That  he  squandered   iiis  money  in  the  saloons  of 
defendants  for  drink,  and  has  been  disqualified  to  support 
and  maintain  the  plaintiff  by  reason  thereof. 

11.  That  each  of  the  defendants  furnished  him  intoxi- 
cating liquors  during  the  past  four  years  in  sufficient  quan- 
tities to  cause  intoxication,  and  while  in  such  condition  the 
defendants  continued  to  furnish  him  such  intoxicating 
liquors. 

12.  That  said  defendants  were  notified  and  warned  by 
the  plaintiff,  at  various  times  during  the  past  four  years,, 
not  to  sell  or  furnish  liquor  to  her  husband. 

13.  That  by  reason  of  defendants  furnishing  liquor  to 
liim  the  plaintiff  has  been  damaged  $10,000,  no  part  of 
which  has  been  paid.  Wherefore  she  asks  judgment  against 
them  for  that  amount. 

The  defendant  John  Zimmerman  and  his  sureties,  Joh» 
H.  Zimmerman,  John  Sehram,  Charles  Clymer,  P.  M.. 
Zeigel,  and  John  Guthard  and  his  sureties,  Peter  N.  Deer- 
son  and  William  Snyder,  answered,  excepting  the  last  two- 
lines  of  the  4th,  and  the  7th,  8th,  9th,  and  12th  specifica- 
tions of  the  plaintiff: 

1.  That  the  defendant  John  Zimmerman,  at  the  com- 
mencement of  this  action  had  been  engaged,  prior  thereto^ 
in  keeping  saloon  in  Papillion  eighteen  months,  and  the 
defendant  John  Guthard  nine  months. 

2.  Said  defendants  further  allege  that  during  said  time 

32 


198  NEBRASKA  REPORTS.         [Vol.31 


Zimmerman  ▼.  Klingeman. 


the  amount  of  property  owned  by  Dr.  J.  C.  Klingemao, 
the  plain  tiff  ^8  husband,  has  not  decreased,  nor  his  standing 
as  a  physician  been  injured,  nor  the  extent  of  his  practice 
•diminished.  Defendants  allege  that  all  injury  sustained  by 
iiim  by  reason  of  intoxicating  liquors,  in  property,  and  in 
the  practice  of  his  profession,  as  a  physician,  was  ante- 
<cedeut  and  prior  to  the  engagement  of  defendants  in  keeping 
ii  saloon. 

3.  They  deny  that  ho  has  failed  to  provide  for  and  suit- 
ably maintain  and  support  his  family  during  the  time  they 
have  been  so  engaged  in  keeping  saloon  at  the  place  afore- 
said. 

4.  That  prior  thereto  the  plaintiff's  husband  was  an 
habitual  drunkard,  and  was  incapacitated  by  the  exc^sive 
use  of  intoxicating  drinks  from  successfully  practicing  his 
profession  as  a  physician,  and  had  failed  in,  neglected,  and 
iiad  lost  his  practice  as  a  physician  and  surgeon. 

6.  They  deny  that  they  have  sold  or  furnished  the 
plaintiff's  said  husband  with  intoxicating  liquors  prior  to 
or  since  their  engaging  in  the  saloon  business  as  stated. 

6.  They  deny  that  the  plaintiff  has  been  damaged  by 
reason  of  the  defendants'  selling  or  furnishing  the  plaintiff 's 
iiusbaud  intoxicating  liquors. 

7.  They  deny  that  they  furnished  him  intoxicating  bev- 
erages without  the  consent  of  the  plaintiff. 

8.  And  they  deny  that  they  have  damaged  plaintiff 
$10,000,  or  in  any  sum,  and  piay  judgment  for  their  costs. 

The  defendant  Julius  Krassig,  and  his  sureties,  John 
Seefus  and  Jacob  Sutter,  answered,  admitting  that  Krassig 
was  duly  licensed  by  the  board  of  trustees  of  said  town  to 
sell  malt,  vinous,  and  spirituous  liquors  and  has  been  in 
that  business  for  four  years  last  past. 

2.  He  denies  that  during  said  time  plaintiff's  husband 
was  worth  in  real  estate  the  sum  of  $2,600,  or  in  personal 
property  $3,000  at  any  time. 

3.  Defendant  allies  that  he  has  not  suffered  any  depre- 
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ciation  of  the  value  of#  said  property  during  the  time  de- 
fendant has  been  engaged  in  said  business  by  reason  of  in- 
temperate habits^  nor  has  his  standing  as  a  physician 
suffered  any  material  injury  thereby,  nor  his  practice 
diminished  by  reason  thereof. 

4.  Defendant  denies  that  plaintiff^'s  husband  has  failed 
to  provide  the  necessaries  and  comforts  for  his  family  for 
their  maintenance  and  support. 

5.  He  alleges  that  during  the  said  J.  C.  Klingeman's 
period  of  intoxication  the  plaintiff^  has  bought  and  supplied 
him  with  intoxicating  liquors,  and  has  at  various  times  re- 
quested defendant  to  sell  him  intoxicating  liquors  after  de- 
fendant had  absolutely  refused  to  sell  or  give  him  any. 

6.  He  denies  that  the  plaintiff*  has  been  damaged  by  rea- 
son of  defendants'  selling  or  giving  to  plaintiff's  husband 
intoxicating  liquors. 

7.  And  denies  that  he  ever  sold  or  furnished  any  intox- 
icating beverages  to  him,  but  has  refused  him  at  all  times, 
except  when  specially  requested  by  the  plaintiff. 

8.  He  denies  that  he  has  damaged  the  plaintiff  |10,000, 
or  in  any  amount,  and  they  pray  judgment  for  their  costs. 

On  April  29,  1889,  the  defendants'  motion  to  strike  out 
the  two  last  lines  of  specification  No.  4  of  the  petition  was 
sustained,  and  the  motion  as  to  certain  other  points  was 
overruled. 

The  plaintiff*  replied  admitting  the  truth  of  that  portion 
of  the  various  answers  of  defendants,  stating  the  time 
which  they  have  l)een  engaged  in  business,  and  their  being 
duly  licensed  and  giving  bonds  with  sureties  as  set  forth 
in  their  separate  answers,  and  denied  all  other  all^ations 
in  each  of  the  said  answers  contained. 

There  was  a  trial  to  a  jury  with  a  verdict  for  the  plaintiff^ 
for  $500,  and  the  defendants'  motion  for  a  new  trial  having 
been  overruled,  judgment  was  entered  on  the  verdict. 

The  plaintiffs  in  error  assign  the  following  errors  for 
the  review  of  this  judgment : 
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I.  The  court  erred  in  refusing  to  overrule  all  testimony 
tending  to  show  personal  abuse  and  injury  inflicted  upon 
the  plaintiff  by  her  husband. 

II.  In  giving  of  its  own  motion  instructions  to  the  jury 
first,  second,  and  third,  holding  defendants  John  Zimmer- 
man and  John  Guthard  liable  for  damages  sustained  by 
the  plaintiff  during  a  period  when  they  were  not  engaged 
in  the  saloon  business. 

III.  The  verdict  is  not  sustained  by  the  evidence, 

IV.  The  damages  are  excessive. 

V.  The  judgment  is  contrary  to  law. 

It  appears  from  the  record  and  the  brief  of  counsel  that 
no  bill  of  exceptions  was  preserved  in  this  case  to  inform 
the  court  what  testimony  was  introduced  on  the  trial  by 
the  plaintiff  below,  or  what  motions,  if  any,  to  exclude  im- 
proper testimony  were  overruled  by  the  court.  It  appears 
also  that  exceptions  were  not  taken  by  the  defendants  on 
the  trial  to  the  first,  second,  and  third  instructions  of  the 
court  to  the  jury.  The  brief  of  counsel  cannot  supply 
these  deficiencies.  We  are  without  any  criterion  of  opinion, 
therefore,  in  the  absence  of  any  testimony,  to  consider 
whether  the  judgment  is  not  sustained  by  the  evidence. 
The  first,  second,  and  third  errors  are  therefore  overruled. 

As  to  the  fourth  error,  that  the  damages  are  excessive^ 
it  does  not  appear  that  the  judgment  is  for  such  an  amount, 
on  the  cause  of  action  presented*,  as  to  seriously  question 
the  integrity  and  intelligence  of  the  jury  or  the  discretion 
of  the  trial  court  which  overruled  the  motion  to  set  the 
verdict  aside.  Had  the  damages  seemed  excessive,  with 
the  testimony  of  all  parties  before  it  the  court  had  its  dis- 
cretion to  reduce  it  to  a  proper  judgment.  The  fourth  er- 
ror is  overruled.  It  follows  that  the  fifth  error  cannot  be 
sustained  and  we  find  that  the  judgment  is  in  accordance 
with  the  provisions  of  sections  15,  16,  and  18  of  chapter 
50,  p.  656,  of  Compiled  Statutes,  relating  to  the  sale  of 
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liquors^  suits  by  married  women,  and  the  trial  and  evidence 
therein.     The  judgment  of  the  district  court  is 


Affirmed. 


The  other  judges  concur. 


School  District  op  Chadron  v.  C.  E.  Foster. 

[Filed  March  10,  1891.] 

1.  Schools:  Teacheb's  Salary:  Action  to  Recover.     Id  an 

action  against  a  school  district  for  an  alleged  breach  of  a  con- 
tract of  employment  the  answer  was  a  general  denial.  There 
was  no  proof  tending  to  show  that  the  defendant  had  not  de- 
rived an  income  from  other  business  than  that  of  teaching  dar- 
ing the  existence  of  the  alleged  contract.  Held^  That  an  in- 
struction that "  the  plaintiff,  if  he  is  entitled  to  recover  at  all,  will 
be  entitled  to  recover  as  damages  the  agreed  wages  or  salary  for 
the  whole  period,  being  $1,000  for  the  school  year,''  was  not  appli- 
cable to  the  testimony. 

2.  Conflicting  Instructions.    Where  two  instrnctions  are  given 

which  state  different  rules  for  estimating  damages  upon  the 
same  state  of  facts,  thereby  leaving  the  jury  in  doubt  as  to  the 
correct  rule,  the  verdict  will  be  set  aside,  notwithstanding  one  of 
said  instructions  may  have  been  correct  and  based  upon  the  tes- 
timony. 

• 

3.  Question  of  Fact.    Whether  or  not  a  contract  existed  was  a 

queslion  of  fact  for  the  jury. 

Error  to  the  district  court  for  Dawes  county.  Tried 
belovv  before  Kinkaid,  J. 

Alfred  Bartow,  and  George  A.  JSckles,  for  plaintiff  in 
error,  cited,  as  to  the  instructions :  Paine  v.  Kohl,  14  Neb., 
580;  Eaton  v.  Carruth,  11  Id.,  231;  MePheraon  v.  Wis- 
welly  19  Id.,  117;  as  to  the  contract :  StaiCy  ex  rel.  Carte)*,  v» 


\  31    soil 
43    410) 


31    SOI 
50    3% 


502  NEBRASKA  REPORTS.         [Vol.  31 


8ohool  District  v.  Foster. 


Sch.  Dist,  22  Id.,  48;  Hazen  v.  Lerche,  11  N.  W.  Rep., 
413;  Brown  v.  Sch.  DisL,  10  Atl.  Rep.,  119;  Sch.  Did. 
V.  Mercer^  9  Id.,  64 ;  CoUoioay  v.  OgdeUy  28  N.  W.  Rep., 
764. 

Bromtj  Andretns  &  Sheean,  oontray  cited :  Everett  v.  Sch. 
DisL,  30  Mich.,  249. 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  in  the  district  court  of  Dawes 
county,  on  an  alleged  contract  of  employment  as  principal 
of  the  school,  for  the  school  year  commencing  Septeml)er, 
1887,  and  ending  in  June,  1888.  The  damages  claimed 
are  $1,000.  The  answer  is  a  general  denial.  On  the  trial 
of  the  cause  the  jury  returned  a  verdict  in  favor  of  the  de- 
fendant in  error  for  the  sum  of  $600,  upon  which  judg- 
ment was  rendered. 

The  testimony  tends  to  show  that  the  defendant  in  error 
had  been  principal  of  the  Chadron  school  for  the  years 
1883-1886,  at  a  salary  of  $1,000  per  annum;  that  at  a 
meeting  of  the  school  board  in  May,  1887,  a  viva  voce 
vote  was  taken  to  retain  the  defendant  for  the  ensuing 
school  year.  At  this  meeting  there  were  three  new  mem- 
bers of  the  board  who  claim  to  have  taken  little  or  no  part 
in  the  meeting.  At  this  meeting  the  defendant  was  pres- 
ent and  claims  to  have  accepted  the  election:  This,  how- 
ever, is  denied  by  other  witnesses. 

A  second  meeting  of  the  school  board  was  held  June  15, 
1887,  at  which  it  seems  to  have  been  discovered  that  teach- 
ers were  to  be  elected  by  ballot,  and  thereupon  the  board 
directed  their  secretary  to  cast  their  votes  for  the  defend- 
ant. It  is  claimed  that  the  defendant  was  present  at  this 
meeting  and  accepted  the  election.  This,  however,  is 
denied. 

About  the  5th  of  July,  1887,  a  public  meeting  seems  to 
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have  been  held  by  persons  who  were  opposed  to  the  em- 
ployment of  the  defendant^  and  objections  seem  to  have 
been  made  to  his  employment.  What  those  objections 
were  we  have  no  means  of  knowing,  as  none  of  them  ap- 
pear in  the  record.  The  defendant  was  present  at  the 
meeting  called  by  those  opposed  to  his  employment  as< 
teacher,  and  defended  himself  against  the  accusations. 

Nothing  further  was  done  until  the  23d  of  August,. 
1887,  when  the  board  of  education  sent  a  formal  request 
to  the  defendant  to  "  resign "  as  principal  of  the  school. 
This  he  refused  to  do,  and  thereupon  executed  a  contract 
which  is  in  evidence  before  us.  This  contract,  however,, 
was  not  signed  by  any  of  the  members  of  the  school  board 
and  therefore  does  not  aid  the  defendant's  case. 

The  defendant  on  or  about  the  10th  day  of  September^ 
1887,  offered  to  perform  his  duty  as  principal,  which  the 
board  refused  to  allow  him  to  do,  but  employed  another 
person  as  principal. 

The  defendant  testifies  that  he  then  applied  for  employ- 
ment at  other  places  as  principal,  but  was  unable  to  obtain 
a  situation.  There  is  a  failure  to  state,  however,  at  what 
places  he  applied  or  what  efforts  he  made  to  procure  an- 
other school ;  nor  does  the  testimony  tend  to  show  what 
actual  loss  he  sustained  by  a  breach  of  the  alleged  contract.. 

There  is  testimony  in  the  record  tending  to  show  that  it 
is  usual  for  teachers  to  make  applications  to  a  number  of 
schools  for  propositions,  from  which  it  is  apparent  that  an 
election  by  a  school  board  is  merely  a  proposition  to  the 
teacher  which  he  may  accept  or  reject  at  his  pleasure 
Whether  the  election  in  this  case  was  accepted  so  as  to  bind 
the  defendant  is  a  question  of  fact  for  the  jury,  and  upon 
which,  as  there  must  be  a  new  trial,  we  will  express  no* 
opinion. 

The  first  instruction,  given  at  the  request  of  the  defend- 
ant, is  as  follows : 

"You  are  further  instructed  that  if  you  find  that  dc- 
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fendanty  through  its  board  of  education^  duly  and  regu- 
larly elected  the  plaintiff  as  principal  and  instructor  of 
•defendant's  public  schools^  and  that  said  plaintiff  accepted 
€uch  employment,  and  also  informed  the  defendaot, 
through  its  board  of  education,  then  you  are  informed  that 
-this  was  a  sufficient  contract  of  hiring  upon  which  to  base 
41  recovery  for  a  breach  thereof,  provided  that  you  further 
.find  that  the  plaintiff  was  a  qualified  teacher,  held  himself 
in  readiness  to  perform  his  part  thereof  at  the  proper  time, 
and  was  prevented  from  performing  the  same  by  reason  of 
the  refusal  of  defendant  or  its  board  of  education  to  allow 
plaintiff  to  perform  the  same.  You  are  further  instructed 
that  the  period  of  stipulated  service  having  heretofore  ex- 
pired, the  plaintiff,  if  he  is  entitled  to  recover  at  all,  will 
be  entitled  to  recover  as  damages  the  agreed  wages  or  sal- 
lary  for  the  whole  period,  being  $1,000  for  the  school  year." 

This  instruction  is  too  broad. 

The  answer  is  a  general  denial,  and  the  burden  of  proof 
'is  on  the  defendant  to  show  the  amount  of  damages  which 
(he  has  sustained. 

In  this  country  where  the  services  of  capable  men  are 
in  demand  it  will  not  be  presumed  that  any  such  person 
remained  entirely  idle  for  any  considerable  time.  The  de- 
fendant himself  in  his  testimony  does  not  claim  to  have 
been  idle  or  unemployed  or  not  engaged  in  other  business 
from  which  he  derived  an  income.  The  instruction,  there- 
.fore,  was  not  applicable  to  the  testimony. 

It  is  claimed,  however,  on  behalf  of  the  defendant,  that 
the  court  had  already  given  a  proper  instruction  in  the 
'Case.  But  even  if  that  is  so,  the  error  is  not  cured,  as  the 
instructions  on  that  point  state  conflicting  rules  upon  the 
same  state  of  facts,  leaving  it  uncertain  which  rule  is  to  be 
■adopted  by  the  jury. 

There  are  other  errors  in  the  record  which  need  not  be 
noticed. 


J 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


In  re  House  Roll  284. 
[Filed  March  10, 1891.] 

1.  Taxes :  CoNSTrruTioNAL  Limit.  Under  sec.  5,  art.  9,  of  the 
coDstitation  coanty  authorities  cannot  assess  taxes  the  aggre- 
gate of  which  shaU  exceed  one  and  a  half  dollars  per  one  hun- 
dred dollars  valuation,  unless  authorized  hj  a  Tote  of  the  peo- 
ple of  the  county. 

X  County  Warrants :  Cannot  be  Issued  Beyond  Statutory 
Limit.  As  uoder  the  present  statute  each  warrant  must  specify 
the  amount  levied  and  appropriated  to  the  fund  upon  which  it 
is  drawn,  and  the  amount  already  expended  of  such  sum,  and 
any  warrant  drawn  after  seventy-five  per  cent  of  the  amount 
levied  for  the  year  i.<<  exhausted,  where  there  are  no  funds  in  the 
treasury  for  the  payment  of  the  same,  shall  not  he  chargeable 
against  the  county,  it  will  be  impossible  for  any  county  to  issue 
warrants  in  excess  of  the  amount  authorized  by  the  statutes 
now  in  force  without  amending  such  statutes. 

3w  Statutes:  Amendment:  Constitutionality.  An  act  not  com- 
plete in  itself,  but  clearly  amendatory  of  a  former  statute  to 
which  it  does  not  refer,  is  within  the  constitutional  inhibition 
and  void.  {SmaiU  v.  While,  4  Neb.,  353;  Sovereign  v.  State,  7  Id., 
409.) 

4.  County  bonds :  Issue:  Submission  to  People.  The  legisla- 
ture has  authority  to  pass  a  law  to  authorize  the  county  board 
of  any  county  of  the  state  '*  to  issue  bonds  of  the  county  to  an 
amount  not  exceeding  three  per  cent  of  the  assessed  valuation 
of  the  county' for  the  year  1890,  and  not  exceeding  the  sum  of 
$20,000,  for  the  purpose  of  raising  money  to  purchase  grain  to 
•  he  planted  and  sown  for  the  purpose  of  raising  crops  for  the  year 
1891,  and  for  feeding  teams  used  in  raising  t^aid  crops."  The 
question  of  issuing  such  bonds  must  be  submitted  to  the  people 
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in  the  mode  provided  in  sections  27  and  28,  art  I,  chap.  18, Com- 
piled Statutes,  and  they  cannot  be  iasaed  on  a  mere  petition  for 
the  issuance  thereof  signed  by  a  majority  of  the  electors  of  the 
county. 

5.  Special  Legislation.  Under  sec  16,  art  3,  of  the  coutitatiaii 
uo  special  law  can  be  enacted  where  a  general  law  csn  be  made 
applicable. 

Qu.ERE  submitted  by  house  of  representatives. 

M.  S.  Reese,  amicus  curice. 

Church  Howe,  and  C  D,  Shrader,  for  the  constitution- 
ality of  the  propositions  involved  in  the  quaere. 

Oeo,  H.  Hastings^  Attorney  Oeneral,  centra. 

Maxwell,  J. 

The  following  resolutions  were,  on  the  3d  day  of  March, 
1891,  submitted  by  the  honorable  house  of  representatives 
to  this  court: 

"  Whereas,  The  constitutionality  of  house  roll  No.  284 
is  being  seriously  questioned  on  account  of  the  form  in 
which  it  is  pending  in  the  house,  for  the  reasons  as  herein- 
after set  forth : 

"  Resolved,  That  the  said  house  roll  No.  284  be  submit^ 
ted  to  our  honorable  supreme  court  for  an  opinion  as  to 
constitutionality  of  said  bill,  with  reference  to  the  follow- 
ing questions : 

"  First — Can  counties  in  this  state  be  authorized  and 
empowered  to  issue  and  draw  warrants  on  the  general  fund 
of  the  county  in  excess  of  the  amount  now  authorized  by 
law,  not  to  exceed  ten  per  cent  of  the  grand  assessment 
roll  of  each  of  said  counties,  to  purchase  seed  grain  for  the 
settlers,  and  provide  for  their  immediate  wants  of  food, 
fuel,  and  clothing,  the  same  to  be  issued  by  the  respective 
boards  of  supervisors  of  the  several  counties,  or  the  county 
commissioners  as  the  case  may  be ;  the  said  funds  raised 
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by  issuance  of  warrants  upon  the  general  fund  herein  pro- 
vided to  be  issued  under  the  provisions  of  an  act  entitled 
*'A  bill  for  an  act  for  the  relief  of  the  people  in  the  drouth- 
stricken  district  pf  Nebraska,  to  aid  in  feeding  and  cloth- 
ing said  people,  and  to  provide  a  method  for  the  distribu- 
tion of  the  aid  herein  provided  for  the  drouth-stricken 
inhabitants/'  passed  by  the  present  session  of  the  legisla- 
ture? 

"  Second — Would  or  would  not  the  provisions  of  said 
bill  be  in  violation  of  sec.  2,  art.  12,  of  the  constitution  of 
the  state  of  Nebraska,  the  same  not  having  been  submitted 
to  the  qualified  electors  of  the  said  counties  respectively,  at 
an  election  called  and  authorized  by  law  for  such  pur- 
pose? 

"  Third — Can  the  board  of  any  county  of  this  state  have 
authority  to  issue  bonds  of  their  respective  counties  to  an 
amount  not  exceeding  three  per  cent  of  the  assessed  valua- 
tion of  the  county  for  the  year  1890,  and  not  exceeding  the 
sum  of  $20,000,  for  the  purpose  of  raising  money  to  purchase 
grain  to  be  planted  and  some  for  the  purpose  of  raising 
crops  for  the  year  1891,  and  for  feeding  teams  used  in 
raising  said  crops,  it  being  provided  that  such  bonds  shall 
not  issue  unless  a  petition  for  the  issuance  thereof  shall  be 
first  presented  to  said  board  signed  by  a  majority  of  the 
electors  of  said  county,  as  shown  by  the  poll  books  of  the 
general  election  of  the  year  1890? 

"Fourth — Would  or  would  not  the  provisions  of  such 
act  be  in  contravention  of  sec.  5,  art.  9,  of  the  constitution 
of  the  state  of  Nebraska?" 

The  questions  involved  are  of  considerable  importance^ 
and  some  of  them  entirely  new. 

In  consequence  of  the  great  volume  of  business  before 
the  supreme  court  and  the  consequent  inability  of  the 
judges  to  devote  as  much  time  to  the  examination  of  the 
questions  as  was  desirable  in  the  brief  time  allowed  them 
for   the  consideration   of  the  case,  the  court,  therefore^ 
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requested  the  Hod.  M.  B.  Reese,  a  former  judge  of  this 
court,  to  act  as  amicvs  curice,  and,  in  connection  witli  the 
attorney  general,  to  examine  the  authorities  bearing  upon 
the  questions  submitted.  Both  gentlemen  performed  their 
labor  in  a  thorough  and  careful  manner,  and  thereby  the 
court  has  been  able  to  reach  a  conclusion  much  earlier  than 
otherwise  would  have  been  the  case. 

The  first  and  second  questions  will  be  considered  to- 
gether. 

Sec.  5,  art.  9,  of  the  constitution  provides  that  '^  county 
authorities  shall  never  assess  taxes  the  aggregate  of  whidi 
shall  exceed  one  and  one-half  dollars  per  one  hundred 
dollars  valuation,  except  for  the  payment  of  indebtedness 
existing  at  the  adoption  of  this  constitution,  unless  aa- 
thorized  by  a  vote  of  the  people  of  the  county."  The 
proper  construction  of  this  section  was  before  this  court  in 
State  V.  'Gosper  Cowrdy^  14  Neb.,  22,  and  it  was  held  that 
county  commissioners  could  not  levy  taxes  for  the  payment 
of  county  warrants  in  excess  of  the  limit  fixed  by  theeon- 
fititution.  The  history  of  legislation  relating  to  county 
warrants  in  this  state  is  substantially  as  follows :  '^  Prior 
to  the  year  1859,  county  warrants  were  drawn  in  some  of 
the  counties  without  regard  to  the  amount  of  the  levy,  and 
it  was  alleged  greatly  in  excess  of  the  legitiinate  claims 
against  the  county.  In  the  latter  year  the  l^islatore 
passed  an  act  to  require  each  warrant  to  show  on  its  face 
the  amount  levied  and  appropriated  to  the  fund  upon 
which  it  was  drawn  and  the  amount  already  expended  of 
such  fund."  The  act  declared  it  to  be  unlawful  for  county 
commissioners  to  issue  warrants  in  excess  of  the  amount 
levied  by  tax  for  the  current  year.  This  act  continued  in 
force  until  1879,  when  the  commissioners  were  restricted  to 
fifty  per  cent  of  the  levy,  which,  in  1881,  was  extended 
to  seventy-five  per  cent,  and  it  was  further  provided  (hat, 
after  the  amount  levied  for  the  year  was  exhausted  and 
there  were  no  funds  in  the  treasury  for  the  payment  of  the 
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same,  warrants  drawn  should  not  be  chargeable  against  the 
coanty,  but  against  the  county  board  or  any  member 
thereof  for  the  payment  of  the  same. 

There  are  other  provisions  of  statute  requiring  the 
county  board  to  make  estimates  at  the  regular  meeting  in 
January  of  each  year  of  the  necessary  expenses  of  the 
county  during  the  ensuing  year,  the  total  of  which  shall 
in  no  instance  exceed  the  amount  of  taxes  authorized  by 
law  to  be  levied  during  that  year.  There  is  also  a  provis- 
ion for  submitting  to  the  voters  of  a  county  the  question 
of  issuing  bonds  for  the  payment  of  warrants  or  other  in- 
debtedness where  the  ordinary  revenue  will  not  be  sufficient 
for  that  purpose. 

It  will  be  observed  that  the  limitation  in  the  constitu- 
tion as  to  the  amount  of  taxes  which  may  be  levied  in  any 
one  year  is  practically  a  prohibition  of  the  issuing  of  any 
considerable  number  of  warrants.  In  addition  to  this,  in 
order  to  authorize  the  issuing  of  warrants  for  the  purpose 
stated,  it  would  be  necessary  to  amend  the  several  sections 
of  the  statute  relating  to  warrants. 

Sec.  11,  art.  3,  of  the  constitution  provides  that  "no  law 
shall  be  amended  unless  the  new  act  contains  the  section 
or  sections  so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed .^^  The  proper  construction  of 
this  section  was  before  the  court  in  Smaih  v.  White,  4 
Neb.,  353;  and  it  was  held  that  where  an  act  was  not 
complete  in  itself  but  is  clearly  amendatory  of  some 
former  statute  it  is  within  the  constitutional  inhibition. 
This  case  was  followed  and  approved  in  Sovereign  v.  StaUy 
7  Neb.,  409,  and  other  cases,  and  is  the  settled  law  of  this 
state. 

Leaving  out  of  view,  therefore,  the  propriety  of  chang- 
ing laws  which  have  existed  for  a  third  of  a  century  for 
the  protection  of  taxpayers,  it  was  evident  that  if  the  law 
in  relation  to  county  warrants  is  changed  so  as  to  permit 
their  being  issued  without  restrictions  heretofore  named, 
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still  the  constitutional  inhibition  against  the  levy  of  taxes 
in  excess  of  one  and  one-half  per  cent  is  a  prohibition 
upon  the  granting  of  relief  by  the  issuing  of  county  war- 
rants. 

Second — The  third  and  fourth  questions  will  be  con- 
sidered together. 

In  considering  the  power  which  may  be  exercised  by  the 
legislature  it  is  usual  to  consider  those  possessed  by  parlia- 
ment^ after  which  to  some  extent  our  legislature  has  been 
modeled  and  the  parliamentary  common  law  applied.  In 
speaking  of  parliament  Coke  says:  ''It  hath  sovereign 
and  uncontrolled  authority  in  the  making,  confirming,  en- 
larging, restraining,  abrogating,  repealing,  reviving,  and 
expounding  of  laws,  concerning  matters  of  all  |)ossible 
denominations,  ecclesiastical  or  temporal,  civil,  military, 
maritime,  or  criminal."  (4  Inst.,  36.)  Judge  Cooley,  in  his 
valuable  work  on  Constitutional  Limitations,  says:  ''It  is 
natural,  also,  that  we  should  incline  to  measure  the  power  of 
the  legislative  department  in  America  by  the  power  of  thelike 
department  in  Britain,  and  to  concede  without  reflection 
that  whatever  the  legislature  of  the  country  from  whidi 
we  derive  our  laws  can  do,  may  also  be  done  by  the  de- 
partment created  for  the  exercise  of  legislative  authority 
in  this  country.  But  to  guard  against  being  misled  by  a 
comparison  between  the  two,  we  must  bear  in  mind  the 
important  distinction  already  pointed  out,  that  with  the 
parliament  rests  practically  the  sovereignty  of  the  country 
so  that  it  may  exercise  all  the  powers  of  the  government 
if  it  wills  so  to  do,  while  on  the  other  hand  the  l^islatures 
of  the  American  states  are  not  the  sovereign  authority, 
and  though  vested  with  the  exercise  of  one  branch  of  the 
sovereignty,  they  are  nevertheless,  in  wielding  it,  hedged  in 
all  sides  by  important  limitations,  some  of  which  are  im- 
posed in  express  terms,  and  others  by  implications  which  are 
equally  imperative."  (Constitutional  Limitations [6th  Ed.], 
102.) 
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la  this  state  the  powers  of  the  government  are  divided 
into  three  departments,  viz.,  the  legislative,  executive,  and 
judicial.  In  creating  a  legislative  department  and  confer- 
ring upon  it  the  l^islative  power,  the  people  must  be 
understood  to  have  conferred  the  full  and  complete  power 
as  it  rests  in,  and  may  be  exercised  by,  the  sovereign  power 
of  any  country,  subject  only  to  such  restrictions  as  they 
may  have  seen  fit  to  impose,  and  to  the  limitations  which 
are  contained  in  the  constitution  of  the  United  States. 
The  legislative  department  is  not  made  a  special  agency 
for  the  exercise  of  specifically  defined  legislative  powers, 
but  is  intrusted  with  the  general  authority  to  make  laws  at 
discretion.  (Cooley's  Constitutional  Limitations  [6th  Ed.], 
104.)  In  other  words,  the  legislature  has  authority  to  pass 
laws  at  discretion,  provided  such  laws  are  within  the  con- 
stitutional inhibitions,  and  do  not  infringe  upon  the  rights 
of  private  individuals. 

We  have  been  unable  to  find  any  provision  of  the  con- 
stitution which  prevents  the  legislature  from  authorizing 
the  electors  of  a  county  to  vote  bonds  for  the  relief  of 
the  unfortunates  within  its  borders.  A  great  calamity  fell 
upon  a  number  of  counties  of  this  state  last  year  by  which 
a  lai^  part  of  all  of  the  crops  was  destroyed  and  the 
people  left  in  a  sufiering  condition.  The  soil  and  climate 
are  excellent,  and  with  proper  assistance  the  citizens  of 
those  counties  will  be  able  to  cultivate  their  farms,  raise 
crops,  and  add  millions  of  dollars  to  the  wealth  of  the 
counties  and  of  the  state.  Without  this  aid  many,  per- 
haps a  large  portion  of  the  people  of  the  counties  named, 
will  be  unable  to  cultivate  their  farms  and  raise  crops.  It 
thus  l>ecomes  a  matter  of  public  concern,  and  the  law  may 
be  sustained  upon  two  grounds :  first,  as  a  matter  designed 
for  public  benefit;  and,  second,  as  a  police  regulation  to 
enable  persons  in  straightened  circumstances,  who,  without 
fault  upon  their  part,  have  met  with  misfortune,  and  are 
thereby  greatly  impoverished,  to  start  anew  in  the  cultiva- 
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tion  of  their  farms  with  a  reasonable  prospect  of  success; 
in  other  words^  from  being  dependent  to  soon  become  able 
to  provide  for  all  their  own  wants.  Each  county  must  de- 
termine for  itself  whether  aid  is  needed,  and,  if  so,  within 
the  provisions  of  the  act  to  what  extent. 

Sec.  2,  art.  12,  of  the  constitution  provides  that  dona- 
tions to  works  of  internal  improvement  shall  not  be  made 
unless  a  proposition  so  to  do  shall  have  been  first  submit- 
ted to  the  qualified  electors  thereof  at  an  election  bj  aa- 
thority  of  law.  Sec.  5,  art.  9,  also  prohibits  the  assessment 
of  taxes  which  shall  exceed  one  and  a  half  dollars  per  hun- 
dred dollars' valuation,  unless  authorized  by  a  vote  of  the 
people  of  the  county.  In  carrying  out  these  provisions  of 
the  constitution,  the  legislature  has  provided  as  follows  : 

**  The  mode  of  submitting  questions  to  the  people,  for  any 
purpose  authorized  by  law,  shall  be  as  follows :  The  whole 
question,  including  the  sum  desired  to  be  raised,  or  the 
amount  of  the  tax  desired  to  be  levied,  or  the  rate  per  an- 
num, and  the  whole  regulation,  including  the  time  of  its 
taking  effect,  or  having  operation,  if  it  be  of  a  nature  to 
be  set  forth,  and  tlie  penalty  of  its  violation,  if  there  be 
one,  is  to  be  published  for  four  weeks  in  some  newspaper 
published  in  the  county.  If  there  be  no  such  newspaper, 
the  publication  is  to  be  made  by  being  posted  up  in  at  least 
one  of  the  most  public  places  in  each  election  precinct  in 
the  county,  and  in  all  cases  the  notices  shall  name  the  time 
when  such  question  shall  be  voted  upon,  and  the  form  in 
whieh  the  question  shall  be  taken,  and  a  copy  of  the  ques- 
tion submitted  shall  be  posted  up  at  each  place  of  voting 
during  the  day  of  election. 

"  Sec.  28.  When  the  question  submitted  involves  the 
borrowing  or  expenditure  of  money,  or  issuance  of  bonds, 
the  proposition  of  the  question  must  be  accompanied  by  a 
provision  to  levy  a  tax  annually  for  the  payment  of  inter- 
est, if  any,  thereof,  and  no  vote  adopting  the  question  pro- 
posed shall  be  valid  unless  it  likewise  adopt  the  amount  of 
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tax  to  be  levied  to  meet  the  liability  incurred/'  (SecfcioDS 
27  and  28,  chap.  18,  Compiled  Statutes.) 

Sec  15,  art.  3,  provides  that  "  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be  enacted.'^  A 
general  IsTw  is  applicable  in  the  case  stated,  and  therefore 
a  special  law  will  be  within  the  inhibition  of  the^constitu- 
tion.  Bonds  must  be  issued  therefore  in  pursuance  of  an 
election  lawfully  held.  This  has  been  the  law  of  this  state 
from  its  early  history.  There  are  many  reasons  for  this. 
Where  an  election  is  duly  called  and  advertised,  the  rea- 
sons for  and  against  the  proposition  are  discussed  and  con. 
Bidered,  and  the  electors  vote  upon  such  proposition  as  they 
may  deem  for  their  own  and  that  of  the  county's  best 
interest.  The  election  is  open  and  public,  and  the  friends 
and  opponents  of  the  measure  meet  upon  common  ground 
and  by  their  votes  register  their  preference  for  or  opposi- 
tion to  the  proposition;  None  of  these  advantages,  how- 
ever, inure  in  favor  of  merely  signing  the  petition.  In  such 
case  the  petition  is  presented  to  a  party  who  frequently, 
without  due  consideration,  signs  the  same,  or  signs  it  under 
representations  which  he  afterwards  finds  do  not  conform 
to  the  facts.  Such  a  system,  as  an  authority  for  incurring 
indebtedness  or  issuing  bonds,  is  open  to  many  objections 
and  is  within  the  clear  inhibition  of  the  constitution.  We 
therefore  hold  that  while  a  county  may  be  authorized  to 
issue  its  bonds  within  certain  limits  for  the  purpose  indi- 
cated, yet  the  authority  must  be  conferred  by  a  vote  of  the 
electors  at  an  election  called  and  held  in  pursuance  of  law 
and  not  by  petition. 


The  other  judges  concur. 
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State,  ex  bel.  B.  R.  B.  Weber  et  al.,  v.  Willum 

Bays  et  al. 

^  [Filed  Mabch  10, 1891.] 

1,  Liquors:  License:  Appeal  from  Remonstrance  Pbndikg. 

Where  a  remonstrance  against  the  iasnanoe  of  a  license  to  sell 
intoxicatifig  drinks  has  been  filed  with  the  proper  aathorities 
and  overruled,  and  an  appeal  taken  to  the  district  coart,  s 
license  issned  before  such  appeal  is  disposed  of  in  such  court 
should  be  revoked,  and  in  a  proper  case  a  mandamui  will  be 
be  issned  to  compel  its  revocation. 

2.  Appeal  hdd  to  have  been  taken  in  time. 

Original  application  for  mandamui. 
Jf.  B.  Reese,  for  relators. 
PouTid  4  Burr,  contra. 
Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  tJie 
defendants,  as  trustees  of  the  village  of  Valparaiso,  to 
immediately  assemble  and  cancel  the  license  to  sell  intoxicat- 
ing drinks  heretofore  issued  and  delivered  to  John  Holm- 
quist,  against  the  issuing  of  which  it  is  alleged  a  remon- 
strance was  filed  which  was  overruled,  and  the  remonstrants 
thereupon  appealed  to  the  district  court  To  the  petition 
the  defendants  filed  the  following  answer : 

''The  defendants,  for  answer  to  the  petition  of  the  plaint- 
iffs in  the  above  entitled  action,  deny  that  the  plaintiff 
duly  appealed  from  the  decision  of  the  defendants,  as  the 
board  of  trustees  of  the  village  of  Valparaiso,  overruling 
the  remonstrance  and  granting  license  to  said  John  Holm- 
<]uist  to  sell  intoxicating  liquors  tn  the  village  of  Valpa- 
raiso ;  deny  that  it  was  the  1^1  duty  of  these  defendants 
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as  trustees  of  said  village  to  recall,  cancel,  and  revoke  said 
license;  deny  that  they  have  refused  so  to  do,  and  deny 
that  prior  to  the  bringing  of  this  action,  the  plaintiffs  de- 
manded of  or  requested  these  defendants  that  they  should 
meet  together  and  cancel,  recall,  and  revoke  said  license; 
that  immediately  upon  the  plaintiffs  giving  notice  of  an 
appeal  from  their  said  decision  and  demanding  a  transcript 
of  the  proceedings  as  alleged  in  the  petition,  these  defend- 
ants made  out  a  transcript  of  said  proceedings  and  fur- 
nished the  same  to  the  plaintiffs,  who  refused  to  accept  the 
transcript,  and  informed  these  defendants  that  they  did  not 
wish  it,  and  that  these  defendants  did  not  issue  said  license 
until  a  considerable  time  thereafter,  to-wit,  on  the  12th 
day  of  June,  1890;  and  that  in  about  three  days  after  the 
issuance  of  said  license  the  plaintiffs  called  for  and  received 
said  transcript,  but  did  not  file  the  same  in  the  office  of  the 
clerk  of  the  district  court  of  Saunders  county  until  the  1st 
day  of  July,  1890." 

It  is  admitted  that  an  appeal  has  been  taken  and  is 
pending  in  the  district  court  of  Saunders  county.  There 
was  a  short  delay  in  taking  the  appeal,  from  what  cause 
does  not  appear,  but  not  sufficient  to  defeat  the  rights  of 
the  remonstrants.  It  must  be  conceded  that  the  traffic 
in  intoxicating  drinks  is  an  evil.  The  law  has  therefore 
hedged  it  about  with  restrictions  so  that  the  evil  may  be 
reduced  to  the  lowest  possible  limit.  The  applicant,  there- 
fore, must  be  a  person  of  good  moral  character,  and  able 
to  give  a  bond  with  approved  sureties  in  the  sum  of  $5,000. 
He  must  not  keep  a  disorderly  house  nor  furnish  liquor  to 
minors  or  drunkards,  nor  to  any  one  in'  sufficient  quanti- 
ties to  produce  intoxication,  and  he  is  liable  for  all  dama- 
ges which  the  community  or  individuals  may  sustain  from 
the  traffic.  The  law  also  recognizes  the  fact  that  persons 
who  apply  for  license  may  not  be  possessed  of  a  good 
moral  character,  may  not  have  heretofore  obeyed  the  law 
in  keeping  an  orderly  house,  or  as  to  furnishing  liquor  to 
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drunkards  or  minors,  or  permitted  the  saloon  or  place  of 
business  to  be  a  rendezvous  for  joung  men  who,  from  social 
pleasure,  are  led  into  evil  ways.  The  whole  community; 
therefore,  is  interested  in  requiring  applicants  for  license 
to  sell  intoxicating  drinks  to  possess  all  the  qualificationB 
which  the  law  designates,  and  that  they  shall  perform  all 
the  obligations  imposed  by  the  same.  The  remonstrants, 
therefore,  must  be  heard,  and  if  an  appeal  is  duly  taken  to 
the  district  court  such  appeal  must  be  disposed  of  before 
the  license  can  be  issued.     A  peremptory  writ  is  therefore 

Awarded. 
The  other  judges  concur. 


State,  ex  rel.  B.  R.  B.  Weber  et  al.,  v.  Williah 

Bays  et  al. 

[Filed  Kabch  10, 1891.] 

Original  application  for  mandamus, 
M.  B.  Reese,  for  relators. 
Pownd  &  Burr,  contra. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendants  to  revoke  the  license  to  sell  intoxicating  drinks 
granted  to  Otto  Courkamp. 

The  facts  are  substantially  the  same  as  in  the  case  of 

State,  ex  rel.  Weber  et  al.,  v.  William  Bays,  ante,  p.  614,  to 

compel  the  revocation  of  the  license  of  John  Holmquist, 

and  the  same  order  will  be  entered. 

A  peremptory  writ  is 

Awarded. 

The  other  judges  concur. 
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Security  State  Bank  v.  J.  G.  Rainb, 

[FiLBD  Mabch  10,  1891.] 

Pleading :  Action  on  Cobpobats  Subscbiptions.  A  banking  or- 
ganization in  Franklin  county  propoeed  to  move  to  Grand  Island 
and  organize  there  with  a  capital  stock  of  $125,000,  and  erect  a 
bnsiness  house  of  a  certain  description  on  a  lot  designated,  pro- 
Tided  that  H.  and  other  persons  wonld  snbscribe  $30,000  to  the 
capital  stock.  $35,000  were,  in  fact,  subscribed  by  R.  and  others. 
In  an  action  by  the  bank  against  R.,  the  facts  were  stated,  to- 
gether with  the  contract  of  R.  and  others,  and  it  was  alleged  that 
the  bank  had  duly  performed  all  the  conditions  on  its  part  to  be 
performed.  Seld^  That  the  petition  stated  a  cause  of  action 
against  R^ 

Error  to  the  district  court  for  Hall  county.  Tried  be- 
low before  Harrison,  J. 

0.  A.  Abbott,  for  plaintiff  in  error. 

Thummel  &  Piatt,  contra. 

Maxwell,  J. 

The  question  presented  in  this  case  is  the  sufficiency  of 
the  petiti6n«  A  demurrer  thereto  was  sustained  in  the 
oourt  below  and  the  action  dismissed.  The  petition  is  as 
follows: 

^'  The  plaintiff  complains  of  the  defendant  and  all(^es 
that  it  is  a  corporation  duly  organized,  existing  and  doing 
business  under  the  laws  of  the  state  of  Nebraska,  and  has 
its  principal  office  and  place  of  business  in  the  city  of 
Grand  Island,  Nebraska;  that  heretofore,  to-wit,  on  or 
about  the  1st  day  of  March,  A.  D.,  1889,  the  said  John  6. 
Raine,  with  other  persons,  entered  into  an  agreement  in 
writing  between  themselves,  whereby,  and  by  the  terms 
whereof,  they  mutually  agreed  to  and  with  each  other  to 
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organize  a  hanking  institution  in  the  city  of  Grand  Island, 
having  a  branch  in  the  city  of  Franklin,  in  this  state,  and 
under  and  in  conformity  with  the  laws  of  the  state  of  Ne- 
braska, and  mutually  agreed  to  and  with  each  other  to 
subscribe  for  and  pay  for  the  uses  and  purposes  of  the  or- 
ganization, maintenance  and  carrying  on  said  banking  in- 
stitution, the  sums  of  money  designated  and  set  out  in  said 
contract,  respectively,  and  in  the  manner  therein  stated. 

''  That  the  said  John  6.  Baine,  by  the  style  of  J.  6. 
Raine,  subscribed  said  agreement  and  designated  therein  as 
the  amount  which  he  would  pay  the  sum  of  $1 0,000,  which 
said  sum  was  payable  as  follows,  to-wit:  $5,000,  being 
fifty  per  cent  of  the  amount  of  his  said  subscription,  on  or 
before  the  1st  day  of  May,  A.  D.  1889,  and  to  pay  there- 
after in  five  monthly  payments  the  sum  of  $1,000  each,  or, 
at  his  option,  in  lieu  of  said  five  payments  of  $1,000,  or  to 
pay  the  full  sum  of  $5,000,  being  the  residue  of  his  said 
subscription,  all  on  or  before  the  1st  day  of  August,  A.  D. 
1889;  a  copy  of  said  contract  and  subscription  list  is  hereto 
attached  and  marked  "Exhibit  A,'*  and  made  a  part  of 
this  j>etition;  that  afterwards,  and  prior  to  the  29th  day  of 
March,  A.  D.  1889,  the  subscribers  above  referred  to,  in 
pursuance  of  a  notice,  met  at  the  office  of  O.  B.  Thomp- 
son, in  the  city  of  Grand  Island,  and  duly  organized 
themselves  by  the  election  of  J.  F.  Zediker  as  president, 
and  O.  B.  Thompson  as  secretary,  and  duly  adopted  and 
agreed  upon  articles  of  incorporation  for  the  purpose  of 
incorporating  under  the  style  and  name  of  'The  Security 
State  Bank  of  Grand  Island,  Nebraska;'  that  the  articles 
of  incorporation  then  adopted,  agreed  upon,  were  after- 
wards, by  the  said  John  G.  Ilaine  et  al.,  duly  executed, ac- 
knowledged, and  afterwards  duly  filed  for  record  in  the 
office  of  the  county  clerk  of  said  Hall  county  according  to 
the  statutes  of  the  state  of  Nebraska  in  such  cases  niade 
and  provided ;  that  the  Security  State  Bank  so  organlztnl 
as  aforesaid  is  the  same  bank  agreed  to  be  organized  and 
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referred  to  in  said  original  subscription  list,  a  copy  of 
which  is  hereto  attached  and  marked  *  Exhibit  A;'  that 
the  said  Security  State  Bank,  the  plaintiff  herein,  has  duly 
performed  all  the  conditions  in  said  subscription  list  and 
agreement  contained  on  its  part  to  be  kept  and  performed  ; 
that  the  said  John  G.  Raine,  defendant,  did  not  on  the  Ist 
day  of  May,  A.  D.  1889,  pay  the  said  amount  of  $5,000^ 
being  fifty  per  cent  of  the  amount  of  said  subscription  as- 
therein  agreed,  nor  hath  he  yet  paid  the  same  or  any  part 
thereof,  to  the  damage  of  said  plaintiff.'^ 

The  contract  referred  to  in  the  petition  is  as  follows : 
"Whereas,  The  stockholders  of  the  First  National 
Bank  of  Franklin,  Nebraska  (capital,  $60,000),  propose  to- 
discontinue  said  bank  and  to  organize  at  Grand  Island^ 
Nebraska,  a  bank  under  the  state  laws,  with  a  capital  of 
(125,000,  to  be  paid  in  cash,  and  to  maintain  at  Franklin,. 
Nebraska,  a  branch,  as  long  as  the  same  proves  satisfactorily 
profitable;  and 

"  Whereas,  Said  new  bank  proposes,  in  case  the  citizens- 
of  Hall  county,  Nebraska,  will  subscribe  for  $30,000  of 
the  stock  therein,  to  purchase  lots  opposite  the  opera  house- 
in  Grand  Island  and  erect  thereon,  during  the  year  1889,. 
a  building  to  cost  not  less  than  $25,000,  to  be  55x91  (or 
longer),  three  or  four  stories  in  height,  with  stone  front  on 
Locust  street,  and  built  substantially  in  accordance  with 
the  sketch  prepared  by  H.  F.  Jul.  Feu rh man,  architect : 

"Now,  therefore,  we,  the  undersigned,  desiring  to  pro- 
mote so  worthy  an  enterprise,  and  believing  that  the  organ- 
izing of  said  bank  and  erecting  of  said  building  would  be 
of  great  benefit  to,  the  interests  of  Grand  Island  and  Halt 
county,  and  prove  a  profitable  investment,  do  hereby  sub- 
scribe the  amounts  opposite  our  respective  names  to  the 
capital  stock  of  said  proposed  bank  under  the  foregoing; 
proposition  and  on  the  following  conditions,  to-wit : 

"First — That  said  lots  shall  be  turned  over  to  said  pro- 
posed bank  at  a  valuation  satisfactory  to  a  majority  of  the 
undersigned. 
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"Second — That  should  the  stockholders  in  said  Xational 
Bank^  or  any  other  proposed  stockholders  in  the  proposed 
new  bank,  turn  in  as  payment  for  stock  in  the  new  hank 
any  notes  in  lieu  of  cash,  the  same  shall  be  guaranteed  as 
to  principal  and  at  least  10  per  cent  interest  in  manner  and 
form  satisfactory  to  the  majority  of  the  undersigned. 

"Third — That  the  organization  and  management.of  said 
proposed  bank  shall  likewise  meet  with  the  approval  of  a 
majority  of  the  stock  subscribed  hereto,  on  a  vote  of  said 
stock  by  itself  at  said  organization  meeting. 

"Fourth — That  the  stock  subscribed  below  shall  be  paid 
in  as  follows:  Fifty  per  cent  on  or  before  May  1,  1889, 
and  thereafter  in  five  monthly  payments  of  ten  per  cent 
^ach ;  or  in  lieu  of  said  last  five  payments,  one  payment 
of  fifty  per  cent  on  or  before  August  1,  1889,  at  the  option 
•of  the  individual  subscribers  thereof." 

This  contract  is  signed  by  eleven  persons,  including  the 
'defendant,  the  aggregate  of  the  subscriptions  being  $36,- 
X)00.  It  will  thus  be  seen,  if  the  statements  of  the  petition 
^re  true,  that  the  plaintifi^  bank  was  organized  at  Grand 
Island  with  a  capital  stock  of  $125,000,  and  undertook  to 
•erect  a  certain  building  on  a  certain  lot  in  that  city  pro- 
vided the  defendant  with  other  persons  would  subscribe  and 
pay  into  the  stock  of  said  bank  the  sum  of  $30,000.  It 
does  appear  that  $35,000  were  subscribed,  and  so  far  as  ap- 
pears such  subscriptions  were  bona  fide.  All  the  condi- 
tions, therefore,  upon  which  the  defendant  had  entered  into 
the  contract  have  been  complied  with,  and  apparently  the 
bank  is  entitled  to  recover.  If  the  defendant  has  a  defense 
to  the  action  he  should  set  it  up  by  answer. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


The  other  judges  concur. 
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C.  L.  Ford  bt  al.  v.  T.  L.  Steele  et  al. 

[Filed  Mabch  10, 1891.] 

1.  Gonyeyanoes :  Pabol  Pbomisb  of:  Enfobciblb  Aftsb  Pabt 
PsBFOBMANCB.  In  1879  0D6  F.,  being  possessed  of  120  acres  of 
land  in  this  state,  proposed  to  a  married  daughter  and  her  husband 
that  if  they  would  remove  on  to  forty  acres  of  the  land,  build  a 
house  thereon,  and  break  up  and  cultivate  the  same,  and  pay 
the  taxes,  they  could  have  the  land.  In  pursuance  of  this 
promise  the  daughter  and  ber  husband  moved  upon  the  land, 
broke  up  and  cultivated  the  same,  and  erected  a  house  thereon, 
which  is  their  home.  In  an  action  of  ejectment  by  the  father 
against  the  daughter  and  her  husband  the  foregoing  facts  were 
pleaded  as  an  equitable  defense  to  the  action,  and  the  jury  having 
returned  a  verdict  in  favor  of  the  daughter,  heldf  that  the  ver- 
dict was  sustained  by  the  clear  weight  of  evidence. 

51.  :  ! .     Where  a  father  makes  a  parol  promise 

to  a  child  to  convey  to  him  or  her  a  tract  of  land  if  the  latter 
will  move  on  to  the  same,  erect  a  house  thereon,  and  break  up 
and  cultivate  the  land,  all  of  which  is  done  in  reliance  upon  the 
promise,  equity  will  enforce  the  agreement. 

Error  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Broady,  J. 

A,  H.  Babcooky  and  C  K  White,  for  plaintiffs  in  error, 
cited :  Hunt  v,  Rousmanieie,  1  Pet.  [U.  S.],  1 ;  Colson  v. 
Thompson,  2  Wheat.  [U.  S.],  336 ;  King  v.  Thompson,  9 
Pet.  [U.  S.],  204;  Carr  v.  Durval,  14  Id.,  77;  Lee  v.  Dodge, 
5  Wall.  [U.  S.],  808 ;  Barr  v.  Lapsley,  1  Wheat.  [U.  S.], 
151;  Braahier  v.  Gratz,  6  Id.,  528;  Bank  v.  Hagner,  1 
Pet.  [U.  S.],  455;  Eaton  v.  Eaton,  15  Wis.^  284;  Smith 
V.  Wood,  12  Wis.,  425;  Jones  v.  Tyler,  6  Mich.,  363; 
Nickerson  v.  Nickerson,  127  U.  S.,  668;  Hennessy  v.  Wool- 
worth,  128  Id.,  438. 

G.  M.  Humphrey,  J.  K,  GoMcZy,  and  H.  C  Lindsay,  contra, 
cited :  Neah  v.  Neale,  9  Wall.  [U.  S.],  1 ;  Dawson  v.  Mc- 
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Faddin,  22  Neb.,  131;  Pomeroy's  Spec.  Per.,  184-6; 
McLain  V.  School  DiredorSy  51  Pa.  St.,  196;  Fairfield  v, 
Barbour,  16  N.  W.  Rep.  [Mich.],  230 ;  Irtoin  v.  Dyke,  1  N. 
E.  Rep.  [111.],  913;  Story  v.  Black,  1  Pac.  Rep.  [Mont.],  1; 
Harris  v.  Richey,  56  Pa.  St.,  398 ;  Syler  v.  Eckhart,  1  Bin. 
[Pa.],  380;  Freeman  v.  Same,  43  N.  Y.,  34;  Guynnv. 
McCavley,  32  Ark.,  97 ;  Hardedy  v.  Richardson,  22  Am. 
Rep.,  57 ;  Sowers  v.  Weaver,  84  Pa.  St,  267 ;  Welch  v. 
Wlielpley,  4  Am.  St.  Rep.,  810. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintifis  against  the 
defendants  to  recover  possession  of  the  following  described 
premises  situated  in  Pawnee  county,  to- wit :  The  east  third 
of  the  north  half  of  the  north-west  quarter,  and  the  east 
third  of  the  north  half  of  the  south  half  of  the  northwest 
quarter  of  section  5,  township  3,  range  9  east,  containing 
about  forty  acres. 

It  is  alleged  that  the  defendants,  since  the  first  day  of 
March,  1886,  have  unlawfully  kept  and  still  keep  the 
plaintiffs  out  of  possession  thereof,  and  of  the  rents  and 
profits  to  the  amount  of  $300.  The  defendants  filed  an 
answer  to  said  petition,  alleging  that  the  l^al  estate  the 
plaintiffs  have  in  and  to  the  above  described  premises  is 
subject  to  the  equitable  estate  the  defendants  have  in  said 
lands,  deny  that  the  plaintiffs  are  entitled  to  possession,  and 
deny  that  they  have  kept  and  still  keep  plaintiffs  out  ot 
the  lawful  possession  thereof;  and  deny  that  defendants 
are  liable  for  rents  and  profits  to  plaintiffs. 

They  allege  in  their  answer  that  the  plaintiffs  are  the 
parents  of  the  defendant  Mary  Steele,  the  wife  of  Thomas 
L.  Steele;  that  on  or  about  the  1st  day  of  November,  1878, 
the  plaintiffs,  being  the  owners  in  fee  of  120  acres  of  land, 
of  which  the  al)ove  described  land  is  a  part,  and  being  de- 
sirous of  having  these  defendants  live  near  them,  entered 
into  a  parol  agreement  with  said  defendants  to  give  to  the 
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defendant  Mary  Steele  the  land  described  in  plaintiffs'  pe- 
tition, for  and  in  consideration  that  the  defendants  should 
move  from  Illinois  to  Nebraska,  settle  upon,  cultivate,  and 
improve  said  land  and  make  their  home  upon  the  same; 
that  defendants,  relying  upon  the  promises  of  plaintiffs  to 
give  the  said  land  to  Mary  Steele,  and  within  a  reasonable 
time  to  convey  the  same  to  her,  in  good  faith  complied  with 
all  the  conditions  and  obligations  of  said  agreement  on 
their  part  to  be  performed;  that  on  or  about  the  15th  of 
November,  1878,  defendants  moved  into  the  possession  of 
said  premises  with  full  knowledge  and  consent  of^plaintiffs 
and  at  their  request ;  that  said  defendants  have  held  the 
same  ever  since  and  now  reside  thereon  as  their  home ;  that 
while  in  possession  they  have  made  valuable  and  lasting 
improvements  thereon  to  the  value  of  $540;  that  said  im- 
provements were  made  in  good  faith,  relying  upon  the 
promises  of  the  plaintiffs  to  give  and  convey  the  same  to 
the  defendant  Mary  Steele;  that  they  have  paid  taxes  on 
said  land  to  the  amount  of  $26.  The  prayer  of  the  an- 
swer is  for  a  conveyance  of  said  lands,  etc. 

The  reply  is  a  denial  and  answer  in  confession  and 
avoidance.  The  issues  were  tried  to  a  jury,  which  returned 
the  following  verdict:  "We,  the  jury  in  this  case,  being 
duly  impaneled  and  sworn,  do  find  for  the  defendants, 
Thomas  Steele  and  Mary  Steele,  and  all  the  affirmative 
facts  are  true  as  stated  in  defendant's  answer.'^ 

A  motion  for  a  new  trial  was  overruled  and  judgment 
was  rendered  on  the  verdict. 

The  plaintiffs  claim  that  the  verdict  is  not  sustained  by 
the  evidence.  There  is  but  little  conflict  in  the  testimony. 
It  appears  that  in  the  year  1879,  the  plaintiffs,  being  pos- 
sessed of  120  acres  of  land  in  Pawnee  county,  proposed  to 
the  defendants  that  if  they  would  remove  to  Nebraska  and 
settle  on  the  land  in  controversy,  break  up  and  improve 
the  same,  and  build  a  house  thereon  for  a  home,  they 
could  have  the  land.     There  is  some  controversy  in  the 
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testimony  as  to  whether  or  not  there  was  a  promise  to 
make  a  deed  to  the  defendants,  but  all  the  witnesses  agree 
that  they  were  to  have  the  use  of  the  land  free  of  charge, 
except  the  payment  of  taxes,  and  without  limitation  as  to 
time.  These  conversations  took  place  between  parents  and 
children,  and  no  doubt  the  promises  were  made  with  the 
hope  of  enabling  the  defendants  to  obtain  a  comfortable 
home.  Therefore,  whether  we  take  the  testimony  of  the 
plaintiffs  or  the  defendants,  the  effect  is  virtually  the  same. 
The  defendants  were  to  have  the  land,  and  a  preponderaoct 
of  the  testimony,  as  well  as  the  reason  of  the  case,  favors 
the  proposition  that  they  were  to  have  a  conveyance  of  the 
same.  Such  a  promise,  when  acted  upon,  will  be  enforced 
by  a  court  of  eijuity.  {Daw807i  v.  McFadden,  22  Neb.,  131 ; 
Necde  v.  NecUe,  9  Wall.,  1 ;  Fairfield  v.  Barber,  16  N.  W. 
Rep.,  230;  If^in  v.  Dyke,  1  N.  E.  Rep.,  913;  Storey  v. 
Black,  1  Pac.  Rep.,  7.) 

The  verdict  of  the  jury  is  clearly  right  and  the  judg- 
ment is 

AFFIR3IED. 


The  other  judges  concur. 


J.  S.  Johnson  v.  D.  C.  Mills, 


[Filed  March  10,  1891.] 


Continuance :  Absent  Witnesses.  Where  a  motion  for  a  con- 
tiuaanco  of  a  caase,  made  in  the  district  court  by  a  defendiiDt 
on  account  of  the  absence  of  a  co-defendant  aa  a  witness,  is  sup- 
ported by  affidavit  which  seta  out  specifically  what&cte  the  wit- 
ness would  testify  to  and  that  there  was  no  other  peison  by 
whom  the  facts  could  be  proven,  and  it  appearing  that  Ae 
testimony  is  material  under  the  issues,  that  diligence  has  been 


Vol.  31]         JANUARY  TERM,  1891.  525 


Johnson  v.  Mills. 


used  to  obtain  it  in  time  for  the  trial,  and  that  such  testimony 
can  be  procnred  by  the  next  succeeding  term  of  coart, /leZ^,  that 
th«  continnance  should  be  granted. 

Error  to  the  district  court  for  Nuckolls  county.  Tried 
below  before  Morris^  J. 

Thomas  C.  Munger  (C  F,  McGrew  with  him),  for 
plaintiff  in  error,  cited:  Williams  v.  State,  6  Neb.,  338*; 
Johnson  V,  IHnsmot'e,  11  Id.,  394. 

8.  A.  SearUy  and  C  8.  Johnson,  contra. 

NORVAL,  J. 

This  action  was  brought  in  the  court  below  by  Daniel 
C.  Mills,  against  D.  H.  McCall  and  Jacob  S.  Johnson,  to 
recover  damages  for  an  alleged  breach  of  contract. 

The  petition  alleges  in  substance  that  the  plaintiff  sold 
to  the  defendants  in  May,  1887,  all  the  wool  then  grow- 
ing upon  his  flock  of  450  sheep  for  the  sum  of  twenty 
cents  per  pound,  said  wool  when  sheared  to  be  delivered  at 
the  railroad  station  in  Angus,  Nuckolls  county,  between 
the  15th  day  of  June,  1887,  and  July  1  of  the  same 
year,  upon  plaintiff  notifying  the  defendants  that  the  same 
was  ready  for  delivery;  that  the  defendants  agreed  to 
name  the  time  they  would  receive  the  wool  between  said 
dates;  that  the  defendants  paid  the  plaintiff  upon  said 
contract  the  sum  of  $25  and  agreed  to  pay  the  remainder 
of  the  purchase  price  when  the  wool  was  delivered ;  that 
the  plaintiff  delivered  the  wool  within  the  time  and  at  the 
place  agreed  upon ;  but  the  defendants  neglected  and  re- 
fused to  receive  and  pay  for  the  same,  and  that  the  plaintiff 
in  consequence  thereof  has  sustained  damages  in  the  sum 
of  $600. 

The  defendants  answered  admitting  the  contract,  except- 
ing the  time  of  delivery,  which  they  aver  was  to  be  upon 
the  15th  day  of  June,  unless  the  plaintiff  notified  the  de« 
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fendants  to  the  contrary  previous  to  that  date,  and  that 
they  had  the  option  of  taking  the  wool  then  or  by  June 
22d;  that  the  defendants  were  at  Angus  on  June  15tli, 
ready,  able,  and  willing  to  receive  and  pay  for  the  wool, 
but  the  plaintiff  could  not  and  did  not  deliver  any  of  the 
wool  then  or  by  June  22d. 

The  plaintiff  replied  denying  the  allegations  of  the  an- 
swer. 

Judgment  was  rendered  for  the  plaintiff  for  the  sum  of 
$572.88.  A  motion  for  a  new  trial  was  made  by  the  de- 
fendant Jacob  S.  Johnson,  which  was  overruled. 

The  petition  in  error  contains  but  two  assignments  of 
error :  first,  that  the  court  erred  in  not  granting  the  motion 
of  the  defendant  Johnson  for  a  continuance;  and,  second, 
that  the  court  erred  in  overruling  the  motion  for  a  new 
trial. 

Prior  to  the  trial  the  defendant  Johnson  presented  to  the 
court  a  motion  for  a  continuance,  supported  by  bis  own  af- 
fidavit. The  continuance  was  asked  to  procure  the  testi- 
mony of  bis  co-defendant  D.  H.  McCall.  The  affidavit 
states  in  substance  that  McCall  formerly  resided*  in  this 
state,  but  now  resides  at  Topeka,  Kansas ;  that  affiant  went 
to  said  place  to  see  him  about  appearing  at  the  trial  as  a 
witness,  and  that  he  promised  to  appear,  but  for  some 
cause  unknown  to  affiant  he  has  failed  to  do  so.  That 
McCall  would  testify  that  the  plaintiff  agreed,  and  it  was 
a  part  of  the  contract  of  purchase  of  the  wool,  that  the 
plaintiff  was  to  deliver  the  wool  on  the  15th  day  of  June, 
1887,  unless  otherwise  notified  by  the  defendants  to  deliver 
at  a  date  not  later  than  the  22d  of  said  month.  That  the 
defendants  were  present  at  the  place  agreed  upon,  at  the 
time  stated,  to  receive  the  wool,  but  that  the  plaintiff  failed 
to  deliver  any  part  thereof,  and  that  the  plaintiff  had  not 
sheared  his  sheep  and  was  unable  to  deliver  the  wool  as 
agreed.  Affiant  further  says  that  the  statements  contained 
in  his  affidavit  are  true;  that  he  knows  of  no  other  witness 
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by  whom  he  can  prove  the  same,  and  that  he  expects  to 
procure  the  testimony  of  the  witness  by  the  next  term  of 
court,  and  cannot  be  ready  for  trial  before  that  time. 

If  the  statements  contained  in  the  affidavit  are  true, 
which,  for  the  purposes  of  the  question  now  presented, 
must  be  so  regarded,  the  testimony  of  the  absent  witness 
would  have  shown  that  there  was  no  breach  of  the  oon- 
tract  on  the  part  of  the  defendants,  but  that  they  were 
ready  to  accept  the  wool  at  the  time  and  place  named  in 
the  contract,  and  that  the  plaintiff  failed  to  make  the  de- 
livery as  agreed.  The  materiality  of  the  testimony  of  the 
absent  witness  is  obvious.  It  appears  that  no  other  wit- 
nesses were  known  by  whom  the  facts  could  be  proven, 
and  that  the  testimony  of  McCall  could  not  be  procured 
at  the  term  of  court  at  which  the  case  was  tried,  but  could 
be  procured  by  the  next  succeeding  term.  The  witness 
resided  out  of  tlie  state  and  his  attendance  could  not  be 
compelled  by  the  process  of  the  court.  The  issuing  of  k 
subpoena  would  have  been  unavailing.  True,  his  depo- 
sition could  have  been  taken,  but  Johnson  had  a  right  to 
rely  upon  the  promise  of  his  co-defendant  that  he  would 
be  present  and  testify  at  the  trial.  Johnson  made  a  per- 
sonal trip  to  Topeka,  the  home  of  the  witness,  to  procure 
his  attendance.  Sufficient  grounds  were  shown  and  rea- 
sonable diligence  was  used  by  Johnson  to  entitle  him  to  a 
continuance  of  the  case. 

As  the  judgment  must  be  reversed  for  the  refusal  to 
grant  the  motion  for  a  continuance,  it  is  not  deemed 
sary  to  notice  the  other  assignment  of  error. 

Judgment  reversed  and  a  new  trial  ordered. 

Beyebsed  and  bemamded. 
The  other  judges  concur 
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McCall  &  Co.  V.  F.  H.  Peter. 

[Filed  March  10, 1891.] 

Error  to  the  district  court  for  Nuckolls  county.  Tried 
below  before  Morris,  J. 

Tho8.  C,  MuiigeTy  and  C  F.  McOrew,  for  plaintiff  in 
error. 

8.  A,  Searle,  and  C  8.  Johnson,  contra, 

NORVAL,  J. 

The  record  in  this  case  presents  the  same  question  of  law 
for  determination  as  in  the  case  of  Johnson  v.  Mills,  anle, 
p.  624,  decided  herewith.  For  the  reasons  stated  in  the 
opinion  in  that  case,  the  judgment  of  the  lower  court  is 
reversed  and  a  new  trial  granted. 

Eeversed  and  remanded. 

The  other  judges  concur. 


31b  528 
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31  52g  KoBERT  Lewis,  appellant,  v.  Harriet  Lewis  et 

^151  AL.,  APPELLEES. 

[Filed  March  10, 1891.] 

1.  Judgment:  Canckllation:  Burden  of  Proof.    In  nn  action 

by  a  judgment  debtor  to  cancel  a  judgment  obtained  agaioj^t 
him  on  the  groand  of  payment,  the  burden  is  upon  him  to 
proTe  that  the  judgment  has  been  paid. 

2.  The  evidence  in  the  case  sustains  the  findings  of  the  district 

court. 
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Appeal  from  the  district  court  for  Platte  county. 
Heard  below  before  Marshall,  J. 

MoAUider  &  Cornelius  for  appellant,  cited :  HUlerbrand 
V.  Ntbbdink,  6  N.  W.  Rep.,  861. 

NORVAL,  J. 

Harriet  Lewis,  on  June  29,  1887,  recovered  a  judgment 
against  Robert  Lewis  before  a  justice  of  the  peace  of  Platte 
county,  for  the  sum  of  $130  debt  and  cost  of  suit  taxed 
at  $21.70.  On  the  26th  day  of  April,  1888,  an  execution 
was  issued  on  the  judgment,  and  placed  in  the  hands  of 
Daniel  Mock,  a  constable,  who  levied  the  same  upon  per- 
sonal property  owned  by  Robert  Lewis. 

Shortly  thereafter  the  plaintiff  in  error  commenced  this- 
suit  in  the  district  court  to  enjoin  the  sale  of  the  property 
taken  under  the  execution,  and  to  cancel  the  judgment,  al- 
leging in  his  petition  that  the  judgment  had  been  paid  and 
that  the  full  amount  of  the  costs  had  been  tendered  to  the 
constable. 

The  answer  admits  the  recovery  of  the  judgment,  the 
issue  and  levy  of  the  execution,  and  denies  payment  and 
tender  of  costs.  Upon  the  hearing  the  petition  was  dis- 
missed. 

'  The  sole  question  involved  is  one  of  fact.  Harriet 
Lewis  is  the  mother  of  the  plaintiff  in  error,  and  at  the^ 
time  of  the  trial  was  eighty-four  years  old.  In  September,, 
afler  she  obtained  the  judgment  against  her  son  in  the  jus- 
tice court,  Robert  went  to  see  his  mother,  and  proposed 
to  take  her  to  his  home  and  support  her.  This  she  con- 
sented to.  During  the  fall  he  built  a  small  house,  twelve 
feet  square,  consisting  of  one  room,  on  his  land,  near  his 
house,  and  the  old  lady  went  there  to  live.  The  building 
cost  from  $50  to  $75.  He  Itought  her  an  old  stove  for  $10 
and  provided  her  with  some  other  furniture. 
34 
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The  plaintiff  testified  that  it  was  agreed  between  the 
parties  that  the  cost  of  the  house  and  his  outlays  for  her 
living  should  be  applied  on  the  judgment.  *  How  long  she 
resided  with  the  son,  and  the  amount  of  money  paid  out 
in  supplying  her  wants,  does  not  appear. 

Qn  the  trial  the  plaintiff  introduced  a  receipt  signed  bj 
his  mother,  acknowledging  satisfaction  of  the  judgment 

Mrs.  Lewis  testified  that  Robert  asked  her  to  come  and 
live  with  him,  that  the  reason  the  house  was  built  was,  be- 
cause her  son's  wife  did  not  like  her  very  well,  and  was 
not  willing  that  the  witness  should  live  with  her  in  the 
same  house;  that  Robert  never  told  her  he  would  build  the 
house  and  furnish  it  for  what  he  was  owing  her.  Mrs. 
Lewis  admits  signing  the  receipt  at  her  son's  request,  be- 
fore Squire  Lamb,  but  states  she  did  not  know  its  contents, 
but  supposed  it  was  a  letter.  She  further  testified  that  the 
paper  was  not  read  to  her  and  nothing  was  said  about  the 
judgment.  She  appears  to  be  unable  to  read  or  write  and 
signed  her  name  to  the  receipt  with  a  mark. 

Squire  Lamb  testified  that  it  was  not  read  before  it  was 
signed. 

The  testimony  introduced  by  the  plaintiff  shows  that  he 
has  never  paid  or  tendered  payment  of  any  part  of  the 
judgment  for  costs  obtained  against  him.  He  therefore 
was  not  entitled  to  enjoin  the  execution  issued  on  the  judg- 
ment, even  though  he  had  paid  the  remainder  of  the  judg- 
ment. But  we  think  there  was  abundant  testimony  before 
the  court  below  to  show  that  it  was  not  the  intention  of 
the  parties  that  the  son  was  to  charge  for  his  outlays  in 
building  the  house  and  furnishing  support  for  his  aged 
mother.  The  burden  was  upon  the  plaintiff  to  establish 
that  he  had  paid  the  judgment.  The  court  below  saw  and 
heard  the  witnesses,  and  was  therefore  better  able  than  we  to 
weigh  the  conflicting  evidence  and  draw  the  proper  conclu- 
sions tli^efrom.     The  judgment  is 


The  other  judges  concur. 


Affirmed. 
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Ed.  Hebshiseb  v.  W.  E.  Higman  &  Co. 

[Filed  March  10,  1891.] 

Insolvenoy:  Preference  of  Creditors  not  an  Assignment. 
An  inaolTent  debtor,  being  pressed  by  several  of  his  creditors 
for  secarity,  executed  in  good  faith,  to  each  of  certain  creditors, 
a  chattel  mortgage  on  all  his  property,  each  to  secure  a  bona  fide 
debt.  The  mortgages  were  in  the  usual  form,  and  made  to  each 
creditor  direct.  The  preferred  creditors  were  not  to  prorate, 
but  the  mortgages  were  given  priority  in  the  order  in  which 
they  were  drawn.  The  mortgagees  took  possession  of  the  mort- 
gaged goods,  and  subsequently  the  sheriff  levied  thereon  several 
writs  of  attachments  sued  out  by  unsecured  creditors.  The 
property  was  then  replevied  from  the  officer  by  one  of  the  mort- 
gagees. Held,  That  the  mortgages  were  not  void  on  account  of 
preference,  and  that  the  transaction  did  not  constitute  an  as- 
signment for  the  benefit  of  creditors  within  the  meaning  of  the 
assignment  laws  6f  the  state. 

Erbor  to  the  district  court  for  Holt  county.  Tried  be- 
low before  Norris,  J. 

A,  E.  RicCj  and  H,  M.  VUley,  for  plaintijBT  in  error, 
cited:  Preston  v.  Spauldingy  10  N.  E.  Rep.,  903;  Winnei* 
V.  Hoyt,  28  N.  W.  Rep.,  380;  Prmt  v.  Vaughn,  62  Vt., 
457;  Miners?  Bank  App.,  57  Pa.  St.,  199;  Richmond  v. 
MUla,  11  8.  W.  Rep.,  960;  Bonm  v.  Carter ,  22  Neb.,  618; 
Kdlogg  v.  Richardson,  19  Fed.  Rep.,  70. 

M.  F.  Harrington,  contra,  cited :  Ghnmes  v,  Farrington, 
19  Neb.,  45;  Bonns  v.  Carter,  20  Id.,  675;  Davis  v.  ScoU,^ 
22  Id.,  167. 

NORVAL,  J. 

The  defendants  in  error  brought  an  action  in  replevin 
in  the  district  court  of  Holt  county  against  th#*plaintiff 
in  error  to  recover  the  possession  of  a  stock  of  merchandise 
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which  Hershiser,  as  sheriff,  had  levied  upon,  as  the  prop- 
erty of  one  L.  H.  Boylan,  to  satisfy  five  writs  of  attach- 
ment. 

L.  H.  Boy  Ian,  on  the  17th  day  of 'August,  1887,  was 
engaged  in  the  mercantile  business  at  Stuart,  Holt  county, 
and  being  pressed  by  his  creditors  he  secured  twelve  of 
them,  the  others  he  failed  to  secure.  Notes  were  given  by 
Boylan  to  the  following  creditors  for  the  amounts  named: 

Kimberley  &  Wilson $325  91 

George  Bowring 200  00 

C.  Shankbey  &  Co 200  00 

Tollerton  &  Stetson  Co 329  64 

J.  Feldhenheimer 200  00 

W.  E.Hyman&Co 500  00 

L.  A.Shankland  &  Co 329  00 

Peavey  Bros 84  00 

H.  B.  Boylan 400  00 

H.  E.  Stetson 24  30 

VanKirwin  &  Floyd 100  00 

J.  &  E.  B.  Friend  Importing  Co 92  89 

Each  of  the  above  named  creditors  received  a  note  for  the 
full  amount  due  him,  except  the  defendants  in  error  W.  E. 
Higman  &  Co.,  whose  note  represented  one-half  of  the 
indebtedness  to  that  firm.  Two  chattel  mortgages  were 
made  on  the  entire  stock  of  goods,  each  securing  six  of  the 
notes,  and  in  which  each  creditor  and  the  amount  due  him 
was  named.  On  the  same  day  the  mortgages  were  filed 
for  record,  and  the  mortgagees  took  immediate  possession 
of  the  property. 

On  August  18  these  mortgages  were  released  and  with- 
drawn from  the  files  and  separate  mortgages  in  the  usual 
form  were  given  upon  the  same  goods  to  secure  each  note. 
The  creditors  were  given  priority  in  the  order  named  above. 
The  mortgagees  retained  possession  of  the  property  until 
the  sheriff  levied  the  writs  of  attachment  at  the  suits  of 
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some  of  the  unsecured  creditors.  The  uotes  secured  by 
the  mortgages  amounted  to  $2,785.74,  and  the  entire  stock 
of  goods  was  worth  from  $3,300  to  $4,000. 

The  testimony  shows  that  Boylan  was  insolvent  and 
that  the  mortgages  covered  all  his  property,  including  that 
which  was  exempt  by  law. 

The  cause  was  tried  to  a  jury,  which  found  a  verdict  for 
the  plaintiffs  for  the  possession  of  the  property,  and  as- 
sessed their  damages  at  one  cent.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  rendered  on  the  verdict.  The 
defendant  brings  the  case  here  on  error. 

It  fully  appears  that  the  mortgages  were  given  to  secure 
bona  fide  debts  of  the  mortgagor,  and  without  any  fraudu- 
lent purpose.  This  court  in  numerous  cases  has  held  that 
it  is  competent  for  a  debtor  to  secure  one  or  more  creditors 
to  the  exclusion  of  others,  where  the  transaction  is  not 
tainted  with  any  fraudulent  intent.  {Nelsoji  v.  Garey^  15 
Neb.,  531 ;  Biei^bower  v,  Polk,  17  Id.,  268;  Grimes  v. 
Farrington,  19  Id.,  44 ;  Davis  v.  SooU,  22  Id.,  154 ;  Ward 
V.  Parlin,  30  Id.,  376.) 

The  fact  that  Boylan  was  insolvent  does  not  affect  his 
right  to  secure  a  part  of  his  creditors.  They  were  press- 
ing him  for  security,  and  in  obedience  to  their  demands  the 
mortgages  were  executed  for  the  sole  purpose  of  securing 
the  debts  he  justly  owed  them.  Nor  are  the  mortgages 
invalidated  because  they  covered  all  the  assets  of  the 
mortgagor.  True,  the  value  of  the  property  exceeded  the 
amount  of  the  debts  secured,  but  we  do  not  think,  under 
the  circumstances  of  the  case,  that  the  excess  was  so  great 
Bs  to  make  the  mortgages  fraudulent  as  to  his  unsecured 
creditors.  Considerable  margin  should  be  allowed  for 
costs  and  expenses.  Besides,  property  like  that  in  contro- 
versy seldom,  if  ever,  brings  at  forced  sale  its  full  value. 

Some  of  the  provisions  of  our  assignment  law  have  a 
bearing  upon  the  question  involved  herein.  Sections  42 
and  43  of  that  law  are  as  follows : 


534  JSEBJiAJSKA  REPORTS.         [Vol.  31 


Henhiser  y.  Hlgman. 


*'  Sec.  42.  If  a  person,  being  insolvent  or  in  contempla- 
tion of  insolvency,  within  thirty  days  before  the  making 
of  any  assignment,  makes  a  sale,  assignment,  transfer,  or 
other  conveyance  of  any  description  of  any  part  of  his 
property  to  a  person  who  then  has  reasonable  cause  to  be- 
lieve him  to  be  insolvent  or  in  contemplation  of  insolvency, 
and  that  sach  sale,  assignment,  transfer,  or  other  convey- 
ance is  made  with  a  view  to  prevent  the  property  from 
coming  to  his  assignee  in  insolvency,  or  to  prevent  the 
•  same  from  being  distributed  under  the  laws  relating  to  in- 
solvency, or  to  defeat  the  object  of,  or  in  any  way  to  im- 
pair, hinder,  impede,  or  delay  the  operation  and  effect  of, 
or  to  evade  any  of  said  provisions,  the  sale,  assignment, 
transfer,  or  conveyance  shall  be  void,  and  the  assignee  may 
recover  the  property  or  the  assets  of  the  insolvent  And 
if  such  sale,  assignment,  transfer,  or  conveyance  is  not 
made  in  the  usual  and  ordinary  course  of  business  of  the 
debtor,  that  fact  shall  he  prima  facie  evidence  of  such  cause 
of  belief.  .  * 

"Sec.  43.  If  a  person,  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  thirty  days  before  the  making 
of  the  assignment,  with  a  view  to  give  a  preference  to  a 
creditor,  or  person  who  has  a  claim  against  him,  procures 
any  part  of  his  property  to  be  attached,  sequestered,  or 
seized  on  execution,  or  makes  any  payment,  pledge,  assign- 
ment, transfer,  or  conveyance  of  any  part  of  his  property, 
either  directly  or  indirectly,  absolutely  or  conditionally, 
the  person  receiving  such  payment,  pledge,  assignment, 
transfer,  or  conveyance,  or  to  be  benefited  thereby,  having 
reasonable  cause  to  believe  such  person  is  insolvent,  or  in 
contemplation  of  insolvency,  and  that  such  payment, 
pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the 
laws  relating  to  insolvency,  the  same  shall  be  void,  and  the 
assignee  may  recover  the  property,  or  the  value  of  it,  from 
the  person  so  receiving  it  or  so  to  be  benefited." 

The  above  provisions  do  not  in  any  manner  affect  mort- 
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gages  given  to  preferred  creditors  more  than  thirty  days 
before  the  making  of  an  assignment,  but  such  mortgages 
are  valid  unless  followed  by  an  assignment  within  thirty 
days  after  the  same  are  given.  But  the  provisions  of  sec- 
tions 42  and  43  must  be  construed  in  connection  with  those 
of  section  44  of  the  same  act,  which  provides  that  "  Noth- 
ing in  this  act  contained  shall  be  construed  so  as  to  prevent 
any  debtor  from  paying  or  securing  to  be  paid  any  debt 
not  exceeding  the  sum  of  one  hundred  dollars,  for  clerks' 
or  servants'  wages,  or  from  paying  or  securing  any  debt 
which  shall  have  been  created  within  nine  months  prior  to 
the  date  of  such  payment  or  securing,  or  to  affect  any 
mortgage  or  security  made  in  good  faith  to  secure  any  debt 
or  liability  created  simultaneously  with  such  mortgage  or 
security,  provided  any  such  mortgage  shall  be  filed  for 
record  in  the  proper  office  within  thirty  days  from  its 
date.'* 

It  will  be  observed  that  a  chattel  mortgage  given  to  se- 
cure any  debt  mentioned  in  the  last  quoted  section  is  not 
invalid,  although  the  same  was  given  less  than  thirty  days 
prior  to  the  making  of  an  assignment,  provided  the  mort- 
gage 18  filed  for  record  within  thirty  days  from  its  date. 

The  three  sections  quoted  are  the  only  ones  on  the  stat- 
ute books  which  prohibit  debtors  from  preferring  creditors, 
excepting  section  29  of  the  assignment  law.  The  first  sub- 
division of  this  section  provide  that  "Every  such  assign- 
ment shall  be  void  against  the  creditors  of  the  assignor  if  it 
gives  a  preference  of  one  debt  or  class  of  debts  over  an- 
other, except  a  preference  to  any  person  of  not  more  than 
$100  for  labor  or  wages." 

The  purpose  and  object  of  the  law-making  body  in  en- 
acting the  assignment  law  was  to  secure  an  equitable  dis- 
tribution of  the  property  of  an  insolvent  debtor  among  all 
his  creditors  in  case  he  makes  an  assignment.  For  that 
purpose  sec.  29  was  passed,  prohibiting  an  assignor  from 
preferring  his  creditors.      We  suppose  where  a  debtor  gives 
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:a  mortgage  to  secure  any  indebtedness  referred  to  in  sec- 
lion  44,  at  or  about  the  time  of  his  making  an  assignment 
:and  as  a  part  of  the  same  transaction^  that  the  mortgage 
^ould  be  invalid. 

It  is  claimed  that  the  mortgages,  being  made  at  the  same 
time,  covering  all  of  Boyland's  property,  make  the  trans- 
action a  volxintary  assignment  for  the  benefit  of  creditors, 
within  the  meaning  of  the  assignment  law,  and  void  on 
account  of  preference.  Did  the  giving  of  the  chattel 
mortgages,  under  the  circumstances  already  stated,  constitute 
an  assignment  within  the  spirit  of  the  assignment  law? 
This  question  was  answered  in  the  negative  in  Datis  v, 
Scott,  22  Neb.,  164.  In  that  case  R.  N.  Townsend  gave 
seven  chattel  mortgages  on  the  same  day  to  as  many  cred- 
itors to  secure  bona  fide  debts.  They  were  filed  for  record, 
and  on  the  next  day  the  sheriff  levied  attachments  upon 
the  mortgaged  goods  as  the  property  of  Townsend  &  Co. 
'The  assignee  of  the  mortgages  soon  thereafter  brought  re- 
:plevin  and  obtained  possession  of  the  goods.  The  court 
in  the  syllabus  says :  "A  debtor  has  the  right  to  prefer  his 
-creditors  and  to  pay  or  secure  those  preferred.  The  exe- 
-cution  of  chattel  mortgages  to  preferred  creditors,  if  made 
in  good  faith  to  secure  bona  fide  debts,  even  if  made  to  a 
considerable  number  of  such  creditors  at  or  about  the  same 
time — no  trust  being  created — will  not  constitute  an  as- 
signment for  the  benefit  of  creditors,  if  not  so  intended." 

The  same  case  was  again  before  the  court  and  the  mort- 
gages were  sustained  (27  Neb.,  642). 

The  mortgages  in  the  case  at  bar  were  not  intended  as 
an  assignment.  Boylan  transferred  his  property  by  mort- 
gages to  his  creditors  direct  to  secure  bona  fide  debts.  No 
trust  was  created  and  the  creditors  were  not  to  prorate. 
The  same  firm  of  attorneys  represented  the  preferred  cred- 
itors in  taking  the  mortgages,  and  the  goods  being  deliv- 
ered to  the  attorneys  was  in  contemplation  of  law  a  deliv- 
^ery  to  the  mortgagees. 
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In  Gage  v.  Parryj  69  la.,  605,  an  insolvent  firm,  with 
the  bona  fide  intention  of  securing  particular  creditors, 
executed  three  several  chattel  mortgages  to  three  creditors, 
respectively,  upon  their  entire  stock  of  merchandise.  At 
the  same  time  the  firm  assigned  all  their  book  accounts  to 
a  fourth  creditor.  Subsequently  on  the  same  day  they 
concluded  to  and  did  make  a  general  assignment.  The 
mortgages  covered  all  the  property  of  the  firm  excepting 
the  book  accounts.  It  was  held  that  the  executing  of  the 
mortgages  and  the  assigning  of  the  accounts  did  not  ope- 
rate as  an  assignment  for  the  benefit  of  creditors  and  that 
the  mortgages  were  valid. 

In  .Menzesheimer  v.  Kennedy,  75  Wis.,  411,  an  insolvent 
debtor  executed  two  chattel  mortgages,  one  to  each  of  two 
creditors,  on  substantially  all  his  property,  not  exempt,  to 
secure  the  amount  of  his  indebtedness  to  them.  Two  days 
later  the  mortgagees  took  possession  of  the  property  and 
the  same  was  subsequently  seized  by  the  sheriff  by  virtue 
of  several  writs  of  attachment  issued  in  actions  brought 
by  other  creditors.  It  was  held  that  the  mortgages  did 
not  constitute  a  voluntary  assignment,  and  were  valid. 

To  a  similar  effect  are  Carter  v.  Rewey,  62  Wis.,  552; 
Hoey  V,  Pierron,  67  Id.,  262 ;  Chicago  Coffin  Co.  v.  Max^ 
toeU^  70  Id.,  282 ;  Ingram  v.  Osbomey  Id.,  1 95 ;  Fecheimer  v. 
Robertson,  13  8.  W.  Rep.,  423 ;  Fai^ell  v.  Harvard^  26 
la.,  381;  Kohn  v.  Clement,  12  N.  W.  Rep.  [la.],  550; 
CadwelPs  Bank  v.  Crittenden,  23  Id.  646;  Waterman  v. 
Silberberg,  2  8.  W.  [Tex.],  578;  Tootle  v.  ColdweU,  30 
Kan.,  125;  Dor  emits  v.  O^Harra,  1  O.St.,  45;  Atkinson  i\ 
Tomlinson,  Id.,  241 ;  and  Natl.  Bank  v.  Sprague,  20  N.  J. 
Eq.,  28. 

The  case  of  Bonns  v.  Carter,  20  Neb.,  566,  is  cited  by 
the  plaintiff  in  error.  The  facts  in  the  case  at  bar  do  not 
bring  it  within  the  principles  of  that  decision.  In  that 
case  the  debtor  executed  a  chattel  mortgage  on  his  stock  of 
merchandise  to  Bonns  as  trustee  for  seven  creditors  of  the 
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mortgagor.  The  mortgage  authorized  the  trustee  to  take 
immediate  possession  of  the  goods,  sell  the  property,  and 
apply  the  proceeds  to  the  payment  of  the  preferred  cred- 
itors pro  rata.  The  mortgage  was  held  to  be  an  assign- 
ment for  the  benefit  of  creditors,  and  void  on  account  .of 
preference.  The  decision  was  placed  upon  the  ground  that 
a  trust  was  created  by  the  mortgage.  That  element  is  ab- 
sent in  this  case. 

Another  case  cited  in  brief  of  plaintiff  in  error  is  Wht" 
7ier  v.Hoyty  66  Wis.,  227;  28  N.  W.  Eep.,  380.     There 
the  debtora,  as  one  transaction,  transferred  all  their  prop- 
erty not  exempt,  by  means  of  six  chattel  mortgages  and 
five  assignments,  to  secure  certain  creditors.     One  of  the 
mortgages  and  one  of  the  assignments  were  made  to  one 
Frank  M.  Hoyt  to  secure  an  indebtedness  of  the  mortga- 
gors to  the  Wisconsin  Marine  &  Fire  Insurance  Companj 
Bank.     The  instruments  were  made  with  the  understand- 
ing that  Hoyt,  for  himself  and   as  trustee  for   the  other 
creditors,  should  take  immediate  posssession  of  the  prop- 
erty, convert  it  into  money,  and  divide  the  same  ^ro  raia 
among  the  preferred  creditors.     If  there  was  anything  left 
after  paying  the  claims  it  was  to  go  to  the  unsecured  cred- 
itors.    It  was  held  that  the  instruments  should  be  con- 
strued together,  and  when  thus  construed  the  transaction 
was  in  effect  a  voluntary  assignment.     In  the  present  case 
the    creditors  were  not  to  prorate,  and  a  mortgage  was 
made  direct  to  each  creditor.     No  trust  was  created.     In 
these  material  respects  this  case  differs  from  Winner  p. 
Hoyt.     That  case  has  been  distinguished  by  the  suprame 
court  of  Wisconsin  in  the  opinions  rendered  in  some  of  the 
cases  cited  above. 

In  Preston  v.  Spalding,  10  N.  E.  Rep.  [111.],  903,  was 
one  in  which  an  insolvent  firm,  on  the  same  day  that  it 
made  an  assignment  for  the  benefit  of  its  creditors,  pre- 
ferred certain  of  its  creditors  by  giving  judgment  notes. 
The  making  and  delivery  of  the  notes  and  the  preparing 
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of  the  assignment  were  carried  on  at  the  same  time.  The 
notes  were  delivered^  judgments  rendered,  and  executions 
levied  before  the  deed  of  assignment  was  filed  for  record. 
It  was  held  that  the  judgments  were  preferences,  within 
the  meaning  of  the  assignment  law  of  Illinois,  which  de 
clares  that  all  preferences  in  any  assignment  shall  be  void. 
We  do  not  question  the  soundness  of  that  decision.  Such 
a  transaction  would  be  void  under  our  statute.  In  the  pres- 
ent case  the  facts  differ  so  materially  from  those  in  Preston 
V.  Spaulding  as  to  take  it  out  of  the  rule  therein  an- 
nounced. 

In  each  of  the  cases  of  Richmond  v.  Mississippi  Mills, 
11  S.  W.  Rep.,  960,  and  Appeal  of  Miners^  Natl.  Bank, 
57  Pa.  St.,  193,  the  property  was  conveyed  to  a  trustee  to 
sell  and  with  the  proceeds  to  pay  certain  preferred  cred- 
itors. These  cases  are  directly  in  line  with  the  decision  in 
£onns  v.  Carter. 

In  the  present  case  the  evidence  conclusively  shows  that 
the  mortgages  were  made  in  good  faith  to  secure  actual 
debts  of  the  mortgagor.  No  fact  or  circumstance  is  dis- 
closed by  the  record  which  tends  in  the  least  degree  to  im- 
peach the  good  faith  of  Boylan  or  the  preferred  creditors. 
The  mortgages  were  in  the  usual  form.  No  trust  was  cre- 
ated. We  therefore  conclude  that  the  mortgages  did  not 
constitute  an  assignment  for  the  benefit  of  creditors. 

The  judgment  of  the  district  court  is 

AFFIRMJBa>. 

The  other  judges  concur. 
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31    540 
43    408 


Alexander  Grim  v.  I.  N.  Robinson. 

[Filed  March  17, 1801.] 

1.  Becaption.  A  person  having  lost  seyaral  small  articles  of  prop- 
erty, which  were  carried  awaj  by  a  minor  child  of  a  neigbbofi 
went  to  tho  hoose  of  his  parents,  and  the  wife  and  mother,  in 
the  absence  of  the  husband  and  father,  permitted  him  to  seardi 
the  premises.  Heldj  That  if  snch  consent  was  given  the  party 
had  a  right  to  search  the  honse  for  his  lost  property. 

3.  Instmctioxui  to  the  jnry  should  state  the  law  applicable  to  the 
issues  correctly,  and  should  submit  all  questions  of  fact  arising 
in  the  case.  (Maxwell,  PI.  &  Pr.,  p.  431). 

Error  to  the  district  court  for  Butler  county.  Tried 
below  before  Post,  J. 

Hampton  &  McAllister,  for  plaintiff  in  error,  cited  i 
Cooley,  Torts,  52 ;  McPhei*son  v,  WiaweUy  26  N.  W.  Rep., 
916;  Maxwell,  PI.  &  Pr.,  431;  Otnaha  Horse  Ry.  Cb.». 
DooliUle,  7  Neb.,  486. 

Matt*  Miller,  contra. 

Cobb,  Ch.  J. 

The  defendant  in  error  brought  his  suit  m  the  district 
court  of  said  county,  and  in  his  petition  alleged  :  "  That  in 
the  month  of  June,  1888,  he  was  living  in  Ulysses,  Butler 
county,  Nebraska,  and  was  occupying  as  a  residence  for 
himself  and  family,  at  that  time,  a  house  situated  on  loft 

No. ,  ia  block  No. ,  in  said  town,  county,  and 

state,  of  which  house  he  was  in  legal  possession  during  all 
of  that  time. 

^'2.  That  the  defendant  herein,  on  the  4th  day  of  said 
month  and  year,  unlawfully  and  forcibly  entered  into 
plaintiff's  said  dwelling  house  under  pretense  of  searching 
for  goods  stolen,  and  ailer  entering  the  dwelling  of  plaint- 
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iff  at  a  time  when  plaintiff  was  absent  from  home,  and  at 
a  time  when  plaintiff's  wife  was  about  to  be  confined,  de- 
fendant boisterously,  defiantly  and  in  an  insulting  manner, 
said  to  plaintiff's  wife:  *I  came  here  after  those  things  of 
mine,  a  lot  of  things  you  people  stole.' 

''  3.  Defendant  then  went  upstairs  in  said  dwelling,  and 
searched  said  upstairs  apartments.  Afler  making  such 
search  upstairs,  he  came  down  stairs,  went  into  the  bed- 
rooms, took  the  bed-clothes  off  the  bed,  threw  them  on  the 
floor,  also  took  the  feather  beds  off  the  bed,  tramping  over 
same  with  his  muddy  feet,  and  at  the  same  time  stating 
that  he  was  ailer  his  things  and  that  he  was  going  to  have 
them,  whereupon  plaintiff's  wife  ordered  him  to  go  out  of 
the  house.  Defendant  defiantly  and  boisterously  answered, 
'  I  will  go  when  I  get  ready.' 

"4.  That  defendant  unlawfully,  unreasonably,  and  mali- 
ciously searched  plaintiff's  said  dwelling  house  without  a 
warrant  and  without  any  just  and  probable  cause  or  ex- 
cuse for  such  search,  by  means  whereof  plaintiff  and  his 
family  were  disturbed  in  their  dwelling,  plaintiff's  wife  un- 
duly and  harshly  treated,  and  he  greatly  injured  in  his 
good  name  and  credit  and  brought  into  public  scandal,  in- 
famy, and  disgrace,  whereby  plaintiff  has  been  damaged  in 
the  sum  of  five  thousand  dollars  ($5,000).  The  plaintiff 
therefore  prays  judgment  against  defendant  in  the  sum  of 
five  thousand  dollars  ($5,000)  and  costs  of  suit." 

The  defendant  answered  denying  each  and  every  allega- 
tion except  as  expressly  admitted.  He  admitted  plaintiff's 
possession  of  the  premises  and  that  he  was  occupying  the 
same  as  a  residence.  Admits  that  he  went  on  the  premises 
to  look  for  stolen  property.  Alleges  that  his  search  of  the 
premises  was  made  with  the  consent  of  plaintiff's  wife  who 
was  then  in  control.  That  the  search  was  made  by  virtue 
of  this  permission  and  consent ;  also  charges  that  he  had  a 
search  warrant  in  his  possession  at  the  time  of  the  search. 
This  is  all  denied  in  plaintiff's  reply. 
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There  was  a  trial  to  a  jury  with  a  verdict  for  the  plaint- 
iff for  $190.  The  defendant's  motion  for  a  new  trial  hav- 
ing been  overruled,  judgment  for  that  amount  was  entered, 
and  the  case  comes  here  on  the  following  assignments  of 
error : 

I.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

II.  In  giving  instructions,  of  its  own  motion,  No.  1. 

III.  In  refusing  instructions,  asked  by  defendant,  No.  1. 

IV.  In  refusing  to  set  the  verdict  aside  on  the  ground 
^'that  it  is  not  sustained  by  sufiScient  evidence." 

V.  In  admitting  certain  evidence,  in  answer  to  certain 
questions.  No.  3,  p.  5,  of  the  bill  of  exceptions. 

VI.  In  admitting  certain  evidence  in  answer  to  certain 
questions.  No.  4,  p.  15,  of  the  bill  of  exceptions. 

The  evidence  transmitted  in  the  bill  of  exceptions  shows 
that  the  plaintiff  in  error,  having  lost  articles  of  property, 
of  small  value,  had  good  reason  to  believe  some  member 
of  the  defendant  in  error's  household,  a  minor  child,  had 
taken  and  had  possession  of  them.  With  this  well- 
grounded  belief  he  procured  a  search  warrant,  which  was 
neither  served  nor  exposed,  and  going  to  the  defendant's 
house,  in  his  absence,  was  permitted  by  the  wife,  Mrs. 
Robinson,  to  look  over  the  premises  for  the  property,  some 
of  which  he  found,  until  he  inquired  the  way  into  the 
cellar,  and  upstairs,  to  the  upper  floor  of  the  dwelling, 
when  she  ordered  him  to  leave  the  house,  which  he  im- 
mediately did.  At  the  trial,  the  court,  of  its  own  motion, 
charged  the  jury  ^'  that  the  plaintiff's  wife  had  no  author- 
ity to  give  the  defendant  license  to  search  the  plaintiff's 
house  in  his  absence,  and  if  they  found  that  the  defendant 
entered  and  searched  the  house  in  the  manner  charged,  the 
plaintiff  would  recover,  at  least  nominal  damages."  This 
instruction,  in  view  of  the  evidence,  was  not  judicious.  A 
party  has  a  right  to  peaceably  enter  upon  the  premises  of 
another  to  rescue  his  pro|)erty.     This  axiom  is  laid  down 
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in  Cooley's  treatise  On  Torts,  page  52,  and  is  not  to  be 
disputed.  The  wife  had  likewise  authority  to  grant  the 
permission  in  the  absence  of  her  husband.  It  was  not 
only  her  privilege,  but  her  moral  duty  to  do  so.  The  in- 
struction was  therefore  erroneous,  in  substance,  for  what 
it  charged  improperly,  and  was  equally  injudicious  for 
what  it  omitted  to  charge,  that  the  defendant  had  a  right 
to  go  in  a  peaceable  manner  upon  the  plaintiff^s  premises 
to  search  for  his  property.  It  further  violates  an  import- 
ant rule  that,  while  it  should  have  stated  the  law  applica- 
ble to  the  issues  and  testimony  correctly,  it  should  also 
have  submitted  all  the  questions  of  fact  arising  in  the  case. 
(Maxwell,  PI.  &  Pr.,  p.  431.) 

The  first  and  second  errors  assigned  are  fully  sustained, 
and  as  on  those  points  the  decision  of  the  district  court 
will  be  reversed,  the  others  will  not  be  further  considered. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  in  accordance 
with  law. 


B£V£BS£D  AND  REMANDED. 


The  other  judges  concur. 


St.  Louis  Wrought  Iron  Range  Co.  et  al.,  appel- 
i^F.Kfl,  V.  Max  Meyer  et  al.,  appellants^ 


SI    Stt 
M   7» 


31    MS 
37    8SH) 

31  ~M3/ 
41    291) 


[Piled  Mabch  17,  1891.] 


InflolYenoy :  Ckbtain  Cseditobs  Madr  Tbustbes  fob  All.  B. 
waa  a  restaurateurj  at  Omaha,  in  failing  circnmBtanoeB,  who 
called  his  creditors  together,  the  plaintiffs  and  defendants,  who 
agreed  that  the  property  of  B.  shonld  be  taken  in  charge,  ia 
trost,  to  secnre  equally  all  of  the  creditors,  designating  M.  and 
A.,  two  of  the  creditors,  as  agents  and  trnstees,  who  took  pos- 
session  of  the  property  and  caused  to  be  executed,  first  toM.  and 
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next  to  A.,  and  thereafter  in  priority  according  to  the  greater 
amounts  dne  to  each  creditor,  a  series  of  chattel  mortgages  by  B. 
The  property  was  sold  at  pnblic  auction  under  the  mortgages  of 
M.  and  A.,  and  the  proceeds  distributed  accordingly,  leaving  the 
claims  of  others  unpaid.  In  an  action  by  the  other  creditois 
against  M.  and  A.  for  an  equal  distribution,  held,  that  M.  and 
A.  were  trustees  and  agents  for  all  the  creditors  and  the  proceeds 
of  the  sale  be  paid  to  the  several  creditors,  pro  rata  according  to 
their  respective  claima. 

Apeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

Charles  Offden,  and  Breckinridge  &  Breckinridge,  for 
appellants,  cited:  Bonns  v.  Carter y  20  Neb.,  566;  Winrwr 
V.  Hoyt,  28  N.  W.  Eep.,  380;  1  Storj,  Eq.  Jur.  [13th  Ed.], 
296 ;  Id.,  300,  301  and  note  (4). 

Oongdon  &  Hunt,  and  .Estctbrook,  Irvine  A  Clapp,  con- 
tra, cited:  Pomeroy's  Eq.  Jur.,  sees,  959,  1051,  1077  and 
cases  cited :  Bunker  v.  Miles,  30  Me.,  431 ;  Tynes  v.  Orm- 
stead,  1  Tenn.  Ch.,  508;  Marshall  v.  Joy,  17  Vt,  54); 
Grumley  v.  Webb,  44  Mo.,  444;  Nenendorff  vrlns.  Co.,  69 
N.  Y.,  389 ;  Merchants  Bank  v.  Rudolf,  5  Neb.,  527 ;  Grant 
V.  Q'opsey,  8  Id.,  205;  Nnoman  r.  Mailer,  16  Id.,  527; 
Davis  V.  Scott,  22  Id.,  154;  D^ustees  v.  Walden,  15  Ala,, 
655;  Higgins  v.  Halligan,  46  111.,  173;  Bunge  v.  Koop, 
48  N.  Y.,  225. 

Cobb,  Ch.  J. 

The  plaintiffs  in  the  court  below  allied  that  they  and 
the  defendants  Max  Meyer  &  Bro.  and  Allen  Brothers,  in 
May,  1887,  were  creditors  of  the  defendant  Charles  Bar- 
nard in  various  amounts  set  forth  in  this  petition;  that 
Barnard  had  been  conducting  a  restaurant  under  failing 
circumstances  in  the  city  of  Omaha,  and  that  an  agreement 
was  reached  between  Barnard  and  his  creditors  that  he 
should  secure  the  payment  of  all  his  indebtedness  upon  tlie 
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property  used  by  him  in  the  business,  in  such  manner  that 
the  creditors  should  participate  pro  rata  in  the  security  and 
proceeds  thereof;  that  the  carrying  out  of  this  agreement 
on  behalf  of  the  creditors  was  entrusted  to  the  defendants 
Max  Meyer  &  Bro.  and  Allen  Brothers,  who  in  violation 
of  said  agreement,  and  in  fraud  of  the  plaintiffs,  caused  to 
be  framed  and  executed  a  series  of  chattel  mortgages  on 
the  property  of  said  Barnard,  so  drawn  as  to  give  the  de- 
fendants Max.  Meyer  &  Bro.  a  first  lien  upon  the  prop- 
erty, the  defendants  Allen  Brothers  the  second  lien,  and 
the  plaintiffs  junior  liens  in  a  certain  order;  that  Max 
Meyer  &  Bro.. and  Allen  Brothers  took  possession  of  the 
property,  sold  the  same,  and  applied  the  proceeds  to  the 
payment  of  their  own  claims  in  full,  and  refused  to  account 
to  the  plaintiffs  therefor. 

There  are  certain  other  allegations  of  irregularities  in 
the  sale  and  of  the  value  of  the  property,  presenting  issues 
upon  which  the  finding  of  the  district  court  was  adverse  to 
the  plaintiffs  and  not  material  to  this  statement. 

The  court  below  upon  all  the  allegations  stated  found 
for  the  plaintiffs  and  decreed  that  Max  Meyer  &  Bro.  and 
Allen  Brothers  should  pay  to  the  plaintiffs  a  distributive 
share  of  the  proceeds  of  the  sale.  From  this  judgment 
the  defendants  appealed,  and  the  questions  presented  are : 
First,  Is  there  evidence  sufficient  to  sustain  the  finding  as 
to  the  agreement?  Second,  As  a  legal  consequence  of 
that  agreement  are  the  plaintiffs  entitled  to  a  distributive 
share  of  the  proceeds  of  the  property  of  the  defendant 
Barnard? 

To  determine  the  first  question  it  is  necessary  to  review 
the  testimony  as  to  the  agreement  of  the  parties. 

Barnard,  the  defendant,  testified  substantially  that  he 
called  the  first  meeting  of  his  creditors  on  May  10,  1887, 
at  the  office  of  N.  B.  Falconer,  notifying  defendants  Meyer 
and  Allen,  and  plaintiffs  Falconer,  Moore,  Bliss,  and 
Congdon  on  the  part  of  the  St.  Louis  Iron  Company ;  that 
35 
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he  made  a  statement  of  the  condition  of  his  business,  ask- 
ing an  extension  of  time,  to  satisfy  his  creditors,  of  three  to 
six  months,  and  an  advance  of  five  or  six  hundred  dollars; 
that  he  was  aslvcd  on  what  security,  and  he  proposed  a 
trust  mortgage,  and  as  money  was  realized  that  it  should 
be  divided  equally  among  his  creditors.  He  then  left  the 
room  and  awaited  further  communications.  He  signed  the 
mortgages  in  Cavanaugh's  office,  going  there  at  the  instance 
''of  the  committee  Meyer  and  Allen,  who  told  him  that 
all  the  papers  would  be  ready ;  that  his  proposition  to  his 
creditors  was  acceptable,  and  that  he  went  there  the  next 
morning  and  signed  the  mortgages ;"  that  Meyer  and  Allen 
then  placed  a  man  in  charge  of  the  restaurant;  that  when 
he  signed  the  mortgages  he  had  not  read  them,  and  did  not 
know  that  they  contained  preferences  as  to  creditors. 

On  cross-examination  the  witness  testified  that  at  the  first 
meeting  he  proposed  to  mortgage  everything  contained  in 
the  St.  Cloud  restaurant,  a  legal  oney  and,  if  legal,  they 
could  select  any  man  as  trustee,  Meyer,  or  any  one  else. 
Tliat  as  soon  as  he  got  $500,  or  even  $100,  he  was  to  pay 
it  over,  but  it  was  to  go  to  each  one  alike;  tliat  this  was  to 
be  a  mortgage  or  mortgages,  anything  they  pleased. 

In  reply  to  questions  by  the  court  the  witness  stated 
that  after  the  meeting  Meyer  and  Allen  said  to  him  that 
they,  "as  representatives  of  the  creditors,"  were  perfectly 
satisfied  with  his  statement;  the  witness  said  that  he  knew 
nothing  about  the  law,  and  did  not  object  to  signing  a 
number  of  mortgages;  that  he  paid  no  attention  to  that 
fact  upon  the  belief  that  the  papers  were  in  some  way  car- 
rying out  his  proposition. 

C.  B.  Moore,  one  of  the  plaintiffs,  testified  that  he  was 
notified  by  Barnard  that  there  would  be  a  meeting  of  his 
creditors  at  Falconer's  office  on  May  10th  or  11th,  at  which 
Barnard,  Falconer,  Bliss,  Adolph  Meyer,  Ed.  Allen,  and 
Moffat,  of  Dun's  agency,  were  present;  that  Barnard  stated 
that  he  was  embarrassed  and  wanted  to  do  all  he  could  to 
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/elieve  his  creditors,  and  would  give  a  mortgage  on  all 
his  property  so  that  it  would  go  to  his  creditors  pro  rata. 
The  subject  was  discussed,  and  it  was  agreed  that  two  pres- 
ent should  draw  up  a  mortgage  or  mortgages  for  the  bene- 
fit of  all  the  creditora ;  that  none  should  have  the  preference 
above  the  others;  that  Meyer  and  Allen  were  appointed  to 
carry  out  that  agreement,  and  there  was  no  objection  to  that 
course;  that  nothing  was  said  as  to  the  form  of  the  mort- 
gages, except  that  no  one  should  have  priority ;  that  they 
had  gotten  into  it  together,  and  would  take  their  pro  raia 
dividend  of  what  there  was  left. 

On  cross-examination  the  witness  stated  that  he  did  not 
know  who  proposed  the  committee,  but  thought  Falconer 
did;  that  when  appointed  does  not  remember  that  Allen 
said  anything,  but  that  Meyer  agreed  to  the  plan;  that 
nothing  was  said  as  to  whose  name  the  mortgages  were  to 
be  made  in ;  that  nothing  was  said  about  trustees ;  does  not 
know  whether  the  word  used  was  mortgage  or  mortgages; 
the  agreement  was  that  Barnard's  property  was  to  be  se- 
cured. 

M.  H.  Bliss  testified  that  he  was  present,  and  that  the 
talk  was  that  they  should  put  the  matter  in  shape  so  that 
each  one  of  us  should  get  his  pro  raia  dividend,  each  and 
every  one  of  the  creditors ;  that,  a  heavy  storm  threatening, 
the  witness  left  the  meeting  saying  "this  is  a  fair,  square, 
and  straight  agreement,  and  we  will  abide  by  it." 

N.  B.  Falconer  testified  that  he  was  at  the  first  meeting; 
that  Meyer  and  Allen  were  appointed  a  committee  to  look 
after  the  interests  and  protect  the  creditors ;  that  it  was  un- 
derstood that  there  would  be  no  preferences ;  that  they  were 
to  look  for  some  method  of  protection,  and  get  the  creditors 
paid  in  full,  or  as  much  as  possible;  did  not  remember  of 
any  protest  against  the  agreement  at  the  meeting;  *Hhey 
appointed  a  committee  and  an  agreement  was  made  that 
they  should  come  in  equally,  and  neither  Meyer  or  Allen 
protested/^ 
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On  cross-examination  the  witness  stated  that  there  was  a 
distinct  agreement  that  the  mortgages  should  be  pro  rala^ 
and  that  Mr.  Allen  did  not  refuse  to  act  in  the  arrangement 

T.  H.  MoflFat,  of  Dun's  agency,  called  by  defeudants* 
testified  that  he  was  present  at  the  meeting,  but  not  at  the 
time  Barnard  made  his  proposition;  that  Falconer  made 
the  only  motion ;  that  he  thought  the  best  thing  would  be 
to  have  one  or  two  creditors  appointed  to  see  what  was  best 
to  be  done.  Witness  does  not  think  there  was  anything 
said  about  taking  a  mortgage,  but  there  was  a  general  ac- 
quiescence in  Falconer's  proposition  ;  that  he  heard  nothing 
said  of  prorating,  and  did  not  hear  Allen  say  he  would  not 
prorate.  The  arrangement  was,  "you  two  gentlemen  go 
ahead  and  see  what  is  best  to  be  done." 

Allen  himself  testified  that  at  the  meeting  Moore  was 
anxious  that  nooneshould  obtain  a  preference ;  that  Meyer, 
Barnard,  Patch  and  witness  met  at  Meyer's  office  the  fol- 
lowing Monday,  and  Barnard  spoke  again  of  making  a 
mortgage  to  "  all  his  creditors." 

On  cross-examination,  the  witness  stated  that  he  did  not 
refuse  to  act  with  Mey'er  at  that  time,  and  that  on  Monday 
morning  he  met  with  Meyer  and  Barnard,  but  knows  of 
no  reason  why;  that  he  told  Barnard  on  Saturday  night 
they  might  visit  him  Monday  morning.  Cavanaugh  was 
instructed  to  draw  up  the  mortgages  for  them.  In  answer 
to  the  question,  "  Then  why  did  you  go  on  and  act  with 
Meyer  under  the  instructions  of  the  first  meeting,  having 
stated  that  at  the  close  of  the  meeting  it  was  suggested  by 
some  one  that  you  and  Meyer  should  go  and  see  about  this 
$2,000?  "  the  witness  said,  "  Yes,  sir,  and  some  one  then 
made  the  remark  that  anything  tRat  was  done  would  be 
satisfactory,  I  do  not  remember,  but  I  think  it  was  Mr. 
Falconer."  Witness  made  no  objection  to  going  with 
Meyer  and  went  and  saw  Barnard  from  there. 

Adolph  Meyer  testified  that  when  they  met  in  his  office 
witness  told  Cavanaugh  what  Barnard  proposed  to  do,  and 
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Cavanaugh  replied,  "That  cannot  be  done;  you  have  got  to 
have  single  mortgages,  if  you  want  them  legal,  in  Ne- 
braska." Allen  said,  then  he  would  come  first,  and  wit- 
ness replied,  "No,  sir,  I  will  come  first." 

From  this  testimony  it  is  shown  that  the  proposition  at 
the  first  meeting,  of  May  10,  was  as  the  plaintiff's  wit- 
nesses testified,  and  that  Meyer  and  Allen  assumed  to  act 
upon  their  appointment. 

In  response  to  questions  by  the  court,  the  witness  said 
that,  "  as  nearly  as  he  could  remember  what  he  said  to  Cav- 
anaugh, it  was  that  Barnard  met  several  of  us  Saturday 
evening,  and  wanted  to  pay  some  way,  in  trust,  or  make  a 
mortgage  covering  his  indebtedness,  so  that  he  could  not 
be  closed  out;  and  asked,  can  it  be  done?  and  was  told  by 
Cavanaugh,  that  it  could  not  be  done  unless  he  put  in  a 
receiver.  Get  a  list  of  the  amounts,  Cavanaugh  said  to 
witness,  and  he  would  make  out  the  mortgages  one  after 
another;  that  witness  did  not  know  whether  he  would  have 
taken  such  a  mortgage  if  Cavanaugh  had  said  it  would  be 
legal,  or  not."  That  Cavanaugh  expressed  no  view  as  to 
whether  the  mortgages  would  be  legal,  if  on  an  equal 
footing. 

Henry  Haegen,  one  of  the  creditors,  testified  that,  after 
the  mortgages  were  on  record,  Meyer  told  him  that  it  was 
agreed  at  the  meeting,  that  the  mortgagees  should  prorate, 
but  that  when  he  made  out  the  mortgages,  they  were  made 
prior  one  to  another,  "because  he  was  too  smart  for  them." 

Isaac  E.  Congdon,  agent  for  the  St.  Louis  Iron  Com- 
pany, testified  that  he  had  the  company's  claim  for  collec- 
tion ;  that  after  the  mortgages  had  been  recorded  he 
examined  them  and  afterwards  said  to  Adolph  Meyer,  that 
the  claim  was  probably  the  largest,  that  Barnard  had  told 
witness  of  his  situation,  invited  him  to  the  first  meeting  of 
creditors,  informed  him  that  he  would  turn  over  all  his 
proj>erty  to  his  creditors,  pro  rata;  that  the  proposition 
was  fair,  but  that  he  could  not  be  at  the  meeting;    that  he 
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informed  Meyer  of  the  proposition  of  Barnard  that  the 
mortgagees  were  going  to  prorate;  in  reply,  Meyer  said  that 
was  the  understanding,  but  that  Allen  ^was  objecting  to  it 

The  testimony  of  Cavanaugh,  who  drew  the  mortgages, 
throws  sufficient  light  upon  the  question  of  how  the  pre- 
ference as  to  creditors  was  made;  that  not  only  the  credit- 
ors were  not  parties  to  it,  but  the  debtor  himself  had  noth- 
ing to  do  with  the  result.  In  answer  to  questions  by  the 
court,  the  witness  testifieil  that  when  he  met  Meyer  and 
Allen  nothing  was  said  as  to  how  the  mortgages  were  to  be 
drawn;  a  list  of  the  names  of  creditors  was  furnished,  but 
no  one  directed  the  priority.  Meyer  &  Bro.  were  hia 
clients;  he  drew  their  mortgage  first;  he  had  done  some 
work  for  Allen  Bros.,  he  drew  theirs  second,  and  the  others 
he  gave  priority  in  the  order  of  the  amounts,  and  settled 
it  according  to  his  own  idea  of  what  it  should  be. 

The  testimony  adverse  to  the  plaintiffs  is  that  of  Meyer 
and  Allen,  who  were  the  preferred  creditors  by  action  of  the 
attorney  Cavanaugh.  The  weight  of  evidence  in  favor  of 
the  alleged  agreement  of  the  debtor  and  creditors,  of  all 
the  parties  to  this  action,  to  distribute,  pro  rata,  the  pro- 
ceeds of  the  failing  debtor's  property  is,  undoubtedly,  such 
as  to  support  the  findings  of  the  court  below;  that  the  find- 
ings of  fact  by  the  district  court  are  entitled  to  the  same 
weight  as  the  verdict  of  a  jury,  and  will  not  be  overruled 
in  the  face  of  preponderant  testimony,  is  an  authoritative 
rule,  so  familiar,  and  so  oflcn  reaffirmed  by  this  court  as  to 
be  exempt  from  citations  in  its  support.  This  agreement 
admitted,  was  the  sale  and  distribution  of  the  property  by 
Meyer  and  Allen  the  act  of  trustees  and  agents  for  the  hen- 
efit  of  all  the  creditors  appearing  as  parties  to  this  suit? 
It  is  an  established  rule  that  one,  having  assumed  to  act  as 
an  agent  to  another,  places  himself  in  a  fiduciary  capacity, 
and  will  not  be  permitted  to  subvert  his  functions,  or  di- 
vert them  to  his  personal  advantage,  or  use  them  contrary 
to  the  interests  of  his  principal ;  and,  in  the  enforcement 
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of  this  rule,  courts  will  follow  the  property  and  subject  it 
to  the  constructive  trust  created,  or,  in  the  event  of  sale 
and  transfer  to  bona  fide  purchasers,  will  subject  the  pro- 
ceeds to  the  same  operation;  and  while  it  is  maintained 
that  there  was  a  general  consent  to  the  proposition  that 
Meyer  and  Allen  should  act  as  trustees  for  the  creditors, 
and  that  Meyer  expressly  assented,  though  Allen  may 
have  remained  silent,  yet  Allen  is  believed  to  be  as  much 
bound  as  if  he  had  expressly  assented  to  assume  the  trust. 
In  support  of  this  proposition  may  be  cited  the  authority 
in  the  case  of  Grant  v,  Oropsey,  8  Neb.,  205,  in  which  it 
was  held  in  the  opinion  by  Judge  Lake,  "that  the  rule 
has  been  long  and  firmly  established,  that  where  one  by 
his  words  or  conduct  willfully  causes  another  to  believe  in 
a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time."  {Pickard  v. 
Sears,  33  Eng.  Com.  Law  Rep.,  257;  Davis  v.  Hardy,  37 
N.  H.,  65 ;  Merchaiiea  Bank  v.  Rudolf,  5  Neb.,  527.)  This 
rule  was  reaffirmed,  in  the  same  words,  in  the  later  case  of 
Newman  v.  Mueller,  16  Neb.,  528,  and  applicable  to  the  acts 
of  Allen  in  this  instance,  for  it  is  in  evidence  that  he  did 
assume  to  act  as  trustee  in  calling  upon  the  debtor,  with 
Meyer,  and  informing  him  that  they  were  so  acting,  and 
actually  causing  mortgages  to  be  executed  to  the  creditors. 
From  the  evidence,  it  is  clear  that  the  debtor  was  willing 
to  make  such  a  legal  mortgage  lien  upon  all  his  property 
as  would  be  equal  security  to  all  his  creditors,  which  he 
failed  of  doing  through  the  acts  of  the  defendants  com- 
plained of;  and  as  a  legal  consequence  of  the  agreement  of 
debtor  and  creditors  to  that  end,  the  plaintiffs  are  entitled 
to  a  distributive  share  of  the  proceeds  ot  the  debtor^s  prop- 
erty. The-  findings  of  the  district  court  are  fully  sup- 
ported by  the  weight  of  evidence  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 
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State,  ex  rel.  T.  J.  Sheibley,  v.  School  District 
■31-^  No.  1,  Dixon  County,  et  al. 

[Filed  March  17,  1891.] 

Schools :  Selection  of  Studies:  Parbkts  may  Control.  The 
school  trnstees  of  a  high  school  have  aathoritj  to  classify  and 
grade  the  scholars  in  the  district  and  cause  them  to  be  taaght  in 
sach  departments  as  they  may  deem  expedient;  they  may  also 
prescribe  the  courses  of  study  and  text  books  for  the  use  of  the 
school,  and  such  reasonable  rules  and  regulations  as  they  may 
think  needful.  They  may  also  require  prompt  attendance,  re- 
spectful deportment  and  diligence  in  study.  The  parent,  how- 
ever, has  a  right  to  make  a  reasonable  selection  from  the  pre- 
scribed studies  for  his  child  to  pursue,  and  this  selection  must  be 
respected  by  the  trustees,  as  the  right  of  the  parent  in  that  re- 
gard is  superior  to  that  of  the  trustees  and  the  teachers. 

Original  application  for  mandamus. 

J.  I.  McCarthy y  and  Davis,  Gantt,  &  Keatley,  for  re- 
lator, cited:  State  v.  Weatherbyy  17  Neb.,  564;  Stough  r. 
ScL  Dist,,  4  Id.,  361 ;  State  v.  ScL  Dist,,  10  Id.,  551;  Mor- 
row  V,  Wood,  35  Wis.,  59 ;  Trustees  v.  Van  Aliens  87  111., 
303;  Rulison  v.  Post,  79  Id.,  567;  Murphy  r.  Board  of 
Directors,  30  la.,  429;  Perkins  v.  Board  of  Directors,  56 
Id.,  476;  State  v.  3Iimer,  50  Id.,  145. 

Barnes  &  Eames,  contra^  cited :  Sewell  r.  Board  of  Edu- 
cation, 29  O.  St.,  91 ;  Board  of  Education  i\  Minor,  23  Id., 
211 ;  Stewart  v.  Southard,  17  O.,  402;  DonaJiaev.  Ricliards, 
38  Me.,  378 ;  Ilodghins  v.  Rochport,  105  Mass.,  475; 
Downer  v.  Lent,  6  Cal.,  94;  Tlines  v.  Lockport,  50  N.  Y., 
236;  Mills  v,  Brooklyn,  32  Id.,  489;  In  re  Church  St,,  49 
Barb.  [N.  Y.],  455;  Jordan  v.  Hanson,  49  N.  H.,  199; 
Gregory  V.  Bnrke,  37  Conn.,  365;  Wilson  v.  Mayor,  1  Den. 
[N.  Y'.],  599 ;  Kendall  v,  Stokes,  3  How.  [U.  S.],  87  ;  Ham- 
sey  V.  Riley,  13  O.,  157 ;  Draper  v.  NotetoarCy  7  Cal.,  276; 


J 


Vol.  31]         JANUARY  TERM,  1891.  653 

State,  ex  rel.  Sbeibley,  t.  School  District. 

Steek  V.  Dunham^  26  Wis.,  393  ;  Shipley  v.  Bank,  10  Johns. 
[N.  Y.],  484;  People  v.  Stevens,  5  Hill  [N.  Y.],  616;  Peo- 
ple v.  Judge,  21  Wend.  [N.  Y.],  20;  People  v.  Supervisors^ 
UN.  Y.,  563;  People  v.  Judges,  1  Doug.  [Mich.],  319; 
St.  Lukei's  Ch,  v.  Slack,  7  Gush.  [Mass.],  226 ;  James  v. 
Com.,  13  Pa.  St.,  72;  Trustees  v.  Van  Allen,  87  111.,  303; 
Slate  V.  Webber,  108  Ind.,  31;  State  v.  Mizner,  50  la.,  145. 

Maxwell,  J. 

An  alternative  writ  of  mandamus  was  granted  in  this 
case  to  require  the  board  of  trustees  of  said  school  to  re- 
store one  Annie  Siieibley  as  a  pupil  in  said  school  or  show 
cause  why  they  failed  to  do  so.  The  defendants  have  filed 
an  answer  in  which  they  allege,  first,  in  substance,  that  the 
district  was  legally  organized,  and  hence  that  the  action  of 
the  board  is  legal. 

The  question  of  the  organization  of  the  district  is  at- 
tempted to  be'  raised  in  the  alternative  writ.  It  is  apparent, 
however,  that  it  is  a  de  facto  corporation,  and  we  will  not 
in  this  proceeding  determine  whether  all  the  steps  taken  to 
perfect  the  organization  are  such  as  are  required  by  law  or 
not.  The  question  of  the  organization,  therefore,  of  the 
district  will  not  be  considered. 

The  trustees,  as  a  defense  of  their  action  in  expelling 
Annie  Sheibley,  allege  as  follows : 

^^  Admit  that  said  relator  made  a  demand  on  the  respond' 
ents  herein,  that  his  daughter,  Annie  Sheibley,  he  excused 
from  the  study  of  grammar  in  said  school,  but  aver  the 
facts  to  be  that  said  demand  was  not  made  on  said  respond- 
ents until  said  pupil  had  refused  to  prepare  and  recite  her 
lesson  in  said  study  in  said  school ;  that  on  the  30th  day 
of  December,  1890,  at  the  time  the  course  of  study  was 
changed  from  rhetoric,  as  alleged  in  said  writ,  and  grammar 
was  substituted  therefor,  said  change  was  made  at  the  spe- 
cial instance  and  request  of  the  relator  herein,  and  was  so 
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changed  to  avoid  trouble  and  difficulty  with  said  relator,  as 
he  had  expressed  a  desire  to  have  his  daughter  study  gram- 
mar instead  of  rhetoric;  that  on  the  14th  day  of  January , 
1891,  said  pupil  failed  to  prepare  her  lesson  in  grammar, 
and  upon  being  asked  to  recite  her  lesson  in  said  study  re- 
fused so  to  do;  and  in  refusing  so  to  do  she  was  insolent, 
and  informed  the  principal  that  she  did  not  have  to  study 
grammar,  tiiat  her  father  had  told  her  she  could  drop  said 
study,  wliereupon  said  pupil  was  excused  from  said  lesson 
for  that  day  and  was  informed  that  she  would  be  required 
to  bring  an  excuse  from  the  school  board  on  the  following 
day,  which  she  failed  to  do ;  and  at  that  time,  upon  her  still 
refusing  to  prepare  her  lesson  in  said  study,  and  on  account 
of  her  insolent  manner,  she  was  suspended  from  said  school; 
and  the  respondents  herein,  the  school  board,  were  informed 
of  such  suspension ;  that  upon  being  informed  of  such  sus- 
pension as  aforesaid,  said  school  board,  the  respondents 
herein,  proceeded  to  investigate  the  cause  of  such  suspen- 
sion, and  the  relator  appeared  before  them  with  his  counsel 
and  demanded  that  his  daughter  be  excused  us  aforesaid, 
and  when  asked  what  reason  he  had  for  not  wanting  his 
daughter  to  pursue  said  study  in  said  school,  he  informed 
the  board  'that  said  study  was  not  taught  in  said  school  as 
he  had  been  instructed  when  he  went  to  school,'  and  that 
was  tiic  only  reason  he  would  offer  or  give  for  not  wanting 
his  daughter  to  pursue  said  study ;  that  said  request  was 
not  made  by  said  relator  with  a  view  of  directing  the  study 
of  his  minor  child,  but  that  the  same  was  made  for  the 
purpose  of  causing  trouble  and  for  the  creating  a  spirit  of 
insubordination  in  said  school/' 

A  copy  of  the  regulations  of  the  trustees  in  regard  to 
the  studies  to  be  pursued  in  the  school  is  set  out  in  the 
record,  and  also  a  copy  of  the  order  of  expulsion,  from 
which  it  appears  that  the  sole  cause  for  which  Anna  Sheib- 
ley  was  expelled  from  the  school  was  her  refusal  to  study 
grammar.    An  attempt  has  been  made  to  show  that  she  has 
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been  guilty  of  insubordination,  but  the  charge^  even  if  true, 
relates  to  her  conduct  during  a  former  term  of  the  school. 
We  need  not  determine,  therefore,  whether  the  testimony 
sustains  that  charge  or  not^  The  uniform  testimony  of  the 
scholars  is,  that  during  the  present  term  of  school,  Anna 
Sheibley  has  conducted  herself  in  a  respectful  and  proper 
manner,  and  the  only  insubordination  complained  of  is  her 
refusal  to  pursue  the  study  of  grammar,  which  study  her 
father  had  requested  the  trustees  as  well  as  the  teacher  that 
she  should  not  be  compelled  to  pursue.  Sec.  3, subdivision 
6,  chap.  79,  Compiled  Statutes,  provides  that  "Said  trus- 
tees shall  have  power  to  classify  aud  grade  the  scholars  in 
such  district,  and  cause  them  to  be  taught  in  such  schools 
and  departments  as  they  may  deem  expedient;  to  establish' 
in  such  district  a  high  school  when  ordered  by  a  vote  of 
the  district  at  any  annual  meeting,  and  to  determine  the 
qualifications  for  admissions  to  such  schools,  and  the  price 
to  be  paid  for  tuition  on  any  branch  therein;  to  employ  all 
teachers  necessary  for  the  several  schools  of  said  district 
to  prescribe  courses  of  study  and  text  books  for  the  use  of 
said  schools,  and  to  make  such  rules  and  regulations  as  they 
may  think  needful  for  the  government  of  the  schools,  and 
for  the  preservation  of  the  property  of  the  district,  and 
also  to  determine  the  rates  of  tuition  to  be  paid  by  non- 
resident pupils' attending  any  school  in  said  district/' 

Under  the  power  here  given,  the  trustees  may  require 
the  classification  of  the  pupils  with  regard  to  the  branches 
of  study  they  are  respectively  pursuing,  and  with  a  respect 
to  proficiency  in  the  same  branches.  They  may  also  re- 
quire prompt  attendance,  respectful  deportment,  and  dili- 
gence in  study.  Such  regulations  are  for  the  benefit  of  all 
and  tend  to  promote  a  common  interest  and  the  efficiency 
of  the  school.  Neither  has  a  parent  any  right  to  require 
that  the  interests  of  other  children  shall  be  sacrificed  for 
the  interest  of  his  children.  Therefore  he  cannot  insist 
that  his  child  or  children  shall  be  placed  in  a  particular 
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class,  wlien  by  so  doino;  other  pupils  will  be  retarded  in 
the  advancement  they  would  otherwise  make;  neither  can 
he  requii-e  that  his  children  be  taught  branches  different 
from  those  in  the  prescribed  course  of  the  school,  or  be 
allowed  to  use  text  books  different  from  those  required  bj 
the  trustees,  nor  will  he  be  allowed  to  adopt  methods  of 
study  for  his  children  which  interfere  with  methods 
adopted,  by  the  trustees,  because,  in  order  to  secure  efiS- 
cieiicy  in  the  school,  it  is  necessary  that  the  different  classes 
work  in  harmony  and  co-operate  together. 

A  high  school  is  designed  for  scholars  who  have  passed 
through  the  primary  grades  and  are  supposed  to  be  able  to 
read,  write,  and  spell  correctly,  and  to  be  familiar  with 
other  branches  which  need  not  be  noticed. 

Many,  if  not  most,  of  the  high  schools  of  this  state  are 
in  fact  preparatory  schools  for  the  university,  and  the 
coui'se  of  study  determined  with  a  regard  to  that  object 

The  testimony  tends  to  show  that  Anna  Sheibley  is  about 
fifteen  years  of  age;  that  she  is  pursuing  studies  outside  of 
those  taught  in  the  school  which  occupy  a  portion  of  her 
time. 

Now  who  is  to  determine  what  studies  she  shall  pursue 
in  school :  a  teacher  who  has  a  mere  temporary  interest 
in  her  welfare,  or  her  father,  who  may  reasonably  be  sup- 
posed to  be  desirous  of  pursuing  such  coufse  as  will  best 
promote  the  happiness  of  his  child? 

The  father  certainly  possesses  superior  opportunities  of 
knowing  the  physical  and  mental  capabilities  of  his  child. 
It  may  be  apparent  that  all  the  prescribed  course  of  stud- 
ies is  more  than  the  strength  of  the  child  can  undergo; 
or  he  may  be  desirous,  as  is  frequently  the  case,  that  his 
child  while  attending  school,  should  also  take  lessons  in 
music,  painting,  etc.,  from  private  teachers.  This  he  has 
a  right  to  do.  The  right  of  the  parent,  therefore,  to  deter- 
mine what  studies  his  child  shall  pursue^  is  paramount  to 
that  of  the  trustees  or  teacher. 
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Schools  are  provided  by  the  public  in  which  prescribed 
branches  are  taught,  which  are  free  to  all  withiu  the  dis- 
trict between  certain  ages.  Bat  no  pupil  attending  the 
school  can  be  compelled  to  study  any  prescribed  branch 
against  the  protest  of  the  parent  that  the  child  shall  not 
study  such  branch,  and  any  rule  or  regulation  that  requires 
the  pupil  to  continue  such  studies  is  arbitrary  and  unrea- 
sonable. There  is  no  good  reason  why  the  failure  of  one 
or  more  pupils  to  study  one  or  more  prescribed  branches 
should  result  disastrously  to  the  proper  discipline,  effi- 
ciency, and  well-being  of  the  school. 

Such  pupils  are  not  idle,  but  merely  devoting  their  at- 
tention to  other  branches;  and  so  long  as  the  failure  of  the 
students,  thus  excepted,  to  study  all  the  branches  of  the  pre- 
scribed course  does  not  prejudice  the  equal  rights  of  other 
students,  there  is  no  cause  for  complaint.  (Ti-vslees  v.  Van 
Alien,  87  111.,  303;  Morrow  v.  Wood,  35  Wis.,  59;  Perkins 
V,  Board  of  Directors,  9  N.  W.  R.,  356;  Filzgerald  v. 
Northcote,  4  Fost.  &  Fin.,  656 ;  Rulison  v.  Pod,  79  111., 
567 ;  Guernsey  v.  Pitkin,  32  Vt.,  224.) 

Various  plans  have  been  adopted  by  teachers  to  secure 
the  close  attention  of  pupils  to  their  studies,  not  the  least 
successful  of  which,  aside  from  earnestness,  is  a  kindly  in- 
terest in  and  apparent  desire  to  promote  their  welfare. 
Some,  however,  occasionally  are  obdurate  and  cannot  be 
controlled,  and  both  the  teacher  and  the  trustees,  for  the 
good  of  the  school,  must  resort  to  severe  measures. 

The  common  schools  of  this  state  are  provided  for  the 
free  education  of  all  persons  residing  therein  between  the 
ages  of  five  and  and  twenty- one  years.  It  is  the  policy  of 
the  law  to  encourage  every  person  of  school  age  to  be  a 
constant  attendant  at  school,  and  no  person  should  be  de- 
prived of  this  right,  except  for  adequate  cause.  The  right 
to  expel  a  pupil  for  disorderly  conduct,  or  other  adequate 
cause,  no  doubt  exists  in  a  school  board,  but  it  should  not 
be  exercised    until   other   means  have  been  adopted  and 
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failed^  and  only  as  a  means  of  preserving  good  order  in  the 
school.     It  is  apparent  that  the  excuse  of  the  defendants 
is  insufficient^  and  that  they  were  not  justified  in  expelling 
Anna  Sheibley  from  the  schools. 
A  peremptory  writ  is  therefore 

Awarded. 


The  other  judges  concur. 


81    Sf» 

60    709 


First  National  Bank  of  Columbus,  appellee,  v. 
Daniel  Hollerin  et  al.,  appellants. 

[Filed  March  17,  189L] 

1.  Attachment  of  Real  Estate :  Likn:  Executiok.    Where  an 

attachment  is  levied  upon  real  estate  belong^injc  to  the  debtor, 
whether  held  in  liis  own  name  or  not,  the  attaching  creditor  ac* 
quires  a  lien  on  the  interest  of  the  debtor  in  the  land,  which  be 
may  enforce  after  he  recovers  judgment.  In  such  case  it  is  no- 
necessary  to  issue  an  execution  before  bringing;  the  action.  (Ketne 
V.  i^allenbach,  15  Neb.,  200.) 

2.  Heview.    Where  the  judgment  of  the  court  below  is  based  upon 

conflicting  testimony  the  supreme  court  will  not  set  it  aside 
unless  it  is  apparent  that  it  is  clearly  wrong. 

Appeal   from   the   district   court   for    Platte  county. 

9 

Heard  below  before  Marshall,  J. 

J,  J.  O^Coyinor,  for  appellants,  cited,  contending  that 
remedies  at  law  should  first  have  been  exhaustiHl :  McCon- 
veil  r.  Dicksorif  43  111.,  99;  Bigefoxo  r.  Andress,  31  Id., 
3i2;  McDowell  v.  Cochran,  11  Id.,  31;  Mc Dei-mutt  v. 
Strong,  4  Johns.  Ch.  [N.  Y.],  689;  Stone  v.  Manning,  2 
Sram.  [Hh],  531 ;  Manchester  t\  McKee,  Al  Gilni.  [III.]) 
511 ;  Adsit  r.  Sanford,  23  Hun  [N.  Y.],  46. 
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Sullivan  &  Reeder,  contra,  cited,  in  reply  to  the  conten- 
tion: Drake,  Attachment,  sec.  225;  3  Pomeroy,  Eq.  Jur., 
sec.  1415;  Cornell  v.  Radway,  22  Wis.,  264;  Beck  v. 
Burdetty  1  Paige  [N.  Y.],  305;  Keene  r.  Sallenbach,  15 
Neb.,  200; 

Maxwell,  J. 

This  is  an  action  to  remove  a  cloud  from  the  title  of  real 
estate  and  subject  it  to  the  payment  of  a  certain  judgment. 
The  plaintiff,  after  alleging  its  incorporation,  states  ^'  that 
on  the  7th  day  of  July  the  plaintiff  commenced  an  action 
in  this  court  against  said  Daniel  Hollerin  to  recover  said 
amount  and  filed  in  said  action  the  necessary  affidavit  and 
bond  for  an  order  of  attachment  against  the  property  of 
the  defendant  Hollerin;  that  thereupon  a  summons  and 
order  of  attachment  against  the  property  of  said  Hollerin 
was  duly  issued  out  of  said  court  and  placed  in  the  hands 
of  the  sheriff  of  said  Platte  county  for  service ;  that  on  the 
9th  day  of  July,  1888,  the  said  sheriff  duly  served  said 
.  summons  upon  said  Hollerin,  and  under  said  order  of  at- 
tachment and  by  virtue  thereof  he  duly  levied  upon  and 
attached  as  the  property  of  said  Hollerin  the  following  de- 
scribed real  estate,  to- wit :  The  southwest  quarter  of  the 
southeast  quarter  and  the  southeast  quarter  of  the  south- 
west quarter  of  section  1,  township  20  north,  range  4  west 
of  the  6th  P.  M.,  in  Platte  county.  Neb.,  also  the  west 
half  of  the  northeast  quarter  of  section  12  in  said  town- 
ship and  range,  also  commencing  at  the  northeast  corner  of 
the  southwest  quarter  of  section  12  aforesaid,  running 
thence  west  to  the  center  of  the  channel  of  Shell  creek, 
thence  down  the  channel  of  said  Shell  creek  to  the  intersec- 
tion of  the  east  line  of  the  said  southwest  quarter  of  said 
section  12,  thence  north  to  the  place  of  beginning;  also 
commencing  at  the  northwest  corner  of  the  northeast  quarter 
of  the  northwest  quarter  of  section  3,  in  township  1 9  north, 
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range  3  west,  thence  south  to  the  southwest  corner  of  the 
southeast  quai*ter  of  said  northwest  quarter  of  said  section  3, 
thence  east  to  the  middle  of  the  main  channel  of  said  Shell 
creek^  thence  up  the  main  channel  of  said  Shell  creek  to 
the  north  line  of  said  section  3,  thence  west  to  the  place  of 
beginning;  that  afterwards,  on  the  16th  day  of  August, 
1888,  the  plaintiff  recovered  a  judgment  against  the  de- 
fendant Hollerin  in  said  action  in  said  court  for  the  sum 

of  $2,107.85  and  its  costs,  taxed  at  $ ,  and  at  the  same 

time  said  court  made  and  entered  of  record  an  order  di- 
recting the  sale  of  the  real  estate  hereinbefore  described  for 
the  satisfaction  of  said  judgment;  that  afterwaixis,  on  tbe 
22d  day  of  August,  1 888,  an  order  of  sale  of  said  real 
estate  was  duly  issued  out  of  said  court  in  said  cause  and 
placed  in  the  hands  of  the  said  sheriff  to  be  executed. 
Said  judgment  remains  wholly  unpaid  and  is  still  in  full 
force  and  effect,  and  the  whole  amount  thereof  is  still  due 
from  the  defendant  Hollerin  to  the  plaintiff.  The  defend- 
ant Hollerin  is  wholly  insolvent  and  has  no  property  what 
ever  subject  to  execution  to  satisfy  the  same. 

"On  the  30th  day  of  July,  1888,  the  defendant  Hollerin 
conveyed  the  premises  hereinbefore  described  to  his  co- 
defendant  Thomas  Swift,  without  consideration,  and  for 
the  purpose  of  hindering,  delaying,  and  defrauding  the 
plaintiff  and  other  creditors  of  said  Hollerin,  as  the  said 
Thomas  Swift,  defendant,  then  well  knew.  Said  convey- 
ance was  by  deed,  which  has  been  duly  recorded  in  tlieoffi«' 
of  the  county  clerk  of  said  county ;  that  said  conveyamr 
is  a  cloud  upon  the  title  of  said  premises  and  hinders  and 
obstructs  the  sale  tiiereof  under  said  order  of  sale  to  satisfy 

m 

said  judgment.  The  plaintiff  therefore  prays  that  sniil 
conveyance  from  said  Hollerin  to  said  Swift  be  dec!arc«l 
and  adjudged  null,  and  tliat  said  judgment  l)e  dechu*(?<l  a 
first  lien  upon  said  premises,  and  for  such  other  relief  ns 
may  be  equitable." 

The  defendant  Swift  in  his  answer  alleges  timt  he  pur- 
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chased  the  property  "in  the  ordinary  course  of  business, 
and  in  good  faith,  and  for  a  good  and  valuable  considera- 
tion ;  and  that  he  is  now  the  owner  of  said  property,  and 
that  the  deed  conveying  said  land  to  defendant  from  said 
Hollerin  was  duly  recorded  prior  to  the  alleged  attach- 
ment of  said  land.'' 

The  defendant  Hollerin  alleges  that  on  the  7th  of  July^ 
1888,  the  plaintiff  commenced  an  action  against  Martin 
Maher  and  the  defendant  to  recover  the  sum  of  $2,107.85;: 
that  Maher  was  principal  and  the  defendant  surety,  and 
that  Maher  was  amply  able  to  pay  such  judgment  if  exe- 
cution  was  levied  on  his  property. 

On  the  trial  of  the  cause  the  court  found  the  issues  m 
favor  of  the  plaintiff  and  canceled  the  deed  from  Hollerin 
to  Swift,  etc. 

The  first  objection  made  by  the  defendants  is  that  the 
cx)urt  had  no  jurisdiction  to  grant  the  relief  demanded,  be- 
cause it  did  not  appear  that  the  bank  had  exhausted  its 
legal  remedy  before  bringing  this  action. 

Where  a  lien  is  obtained  upon  real  estate  by  the  levy  of 
an  attachment  thereon  the  creditor  may  proceed  by  an  ao> 
lion  in  equity  to  remove  obstructions  to  the  sale. 

The  precise  question  here  involved  was  before  this  court 
in  Keene  v,  SaUenbach,  15  Neb.,  200,  and  it  was  held  that 
where  an  attachment  was  levied  upon  real  estate  belonging^ 
to  the  debtor,  whether  held  in  his  own  name  or  not,  the 
attaching  creditor  acquires  a  lien  upon  the  interest  of  the 
debtor  in  the  land,  which  he  may  enforce  after  he  recovers 
judgment.  That  case  in  our  view  states  the  law  correctly 
and  will  be  adhered  to. 

The  second  objection  in  effect  is  that  the  testimony  does 
not  sustain  the  judgment.  We  are  not  entirely  satisfied 
with  the  judgment  of  the  court  below,  but  the  testimony  is 
of  so  conflicting  a  character  that  this  court  cannot  say  that 
the  court  below  erred. 
36 
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It  would  subserve  no  good  purpose  to  review  the  testi- 
mony at  length. 
The  judgment  is 

Affirmed. 


The  other  judges  concur. 


State,  ex  rel.  J.  W.  Handley,  v.  F.  T.  Pearse. 

[Filed  Mabch  17,  1891.] 

1.  LiquorB:  License:  Remonstrance:  Default.    On  April  20, 

1890,  application  was  made  to  the  trnstees  of  the  village  of  Dil- 
ler  for  a  license  to  one  C.  to  sell  intoxicating  drinks.  On  the 
30th  of  the  same  month  a  remonstrance,  signed  by  a  number  of 
persons,  against  the  issuing  of  license,  was  filed  with  the  trus- 
tees. The  trnstees  thereupon  set  May  10, 1890,  at  8:30  P.  IL, 
for  the  hearing  of  the  remonstrance.  At  the  time  set  the  parties 
appeared,  but  no  proof  was  offered  to  sustain  the  remonstranoeL 
Thereupon  the  trustees  overruled  the  same  and  issued  the  license. 
Held,  That  no  far  as  the  record  disclosed,  the  trustees  had  acted 
in  good  faith  and  will  not  be  ordered  to  cancel  the  license. 

2.  :  :  :  Bona  Fides.    About  6  P.  M.,  of  the 

day  set  for  the  hearing  of  the  first  remonstrance,  the  relator  and 
others  filed  a  second  remonstrance  in  which  they  alleged  that 
the  applicant  was  not  a  man  of  good  character  and  standing, 
etc  Heidi  That  the  proof  was  of  so  conflicting  a  character  as  to 
leave  the  matter  in  doubt  whether  or  not  the  second  remon* 
strance  was  filed  in  good  faith,  and  if  so,  what,  if  any,  proof  was 
offered  to  sustain  the  charge. 

Original  application  for  mandamus. 

E.  O.  Kretsinger^  for  relator,  cited ;  Vanderlip  v.  Derby^ 
19  Neb.,  165;  State  v,  Weber,  20  Id.,  467;  St^inkross  v. 
Hurlbert,  Id.,  519  ;  StaJte  v.  Hanlon,  24  Id.,  608 ;  PdUm 
V.  Drummond,  21  Id.,  492;  Lambert  v.  Stephens,  29  Id., 
283. 
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Robert  Hyan,  contra^  cited :  Williams  v.  Lowe,  4  Neb., 
396;  Fritz  v.  GrosnicklavSy  20  Id.,  417;  MuUiollan  v. 
Seroggin,  8  Id.,  204;  Dorrington  r.  Meyer,  8  Id.,  211; 
HcUe  r.  Bender,  13  Id.,  67;   fencer  v.  Thistle,  Id.,  227. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  Frank 
T.  Pearse,  C.  W.  Pearse,  D.  R.  Kelley,  G.  B.  Zook,  Isaac 
Tonnamaker,  and  F.  M.  Emerson,  trustees  of  the  village 
of  Diller,  to  reassemble  and  cancel  a  license  to  sell  intoxi- 
cating drinks,  issued  to  Mates  Cerving,  and  to  hear  a  re- 
monstrance against  the  issuing  of  said  license  to  said  Cerv- 
ing.  Issues  Iiave  been  joined  and  a  very  large  amount  of 
testimony  taken  in  the  case. 

It  appears  from  the  record  that  on  or  about  April  20, 
1890,  Mates  Cerving  filed  with  the  village  board  of  Diller 
a  petition,  duly  signed  by  the  requisite  number  of  persons, 
purporting  to  be  free  holders,  to  obtain  a  license  for  the 
sale  of  intoxicating  liquors.  On  April  30,  1890,  the  relator 
with  others  filed  a  remonstrance  against  the  issuance  of 
such  license  as  follows  : 

''  Diller,  Neb.,  April  20,  1 890. 

*^To  the  Honorable  Board  of  Ti^ustees  of  the  Village  of  Dil- 
la-,  Nebraska: 

"  We,  the  undersigned,  citizens  of  Diller  and  vicinity, 
do  hereby  remonstrate  against  the  issuance  of  a  license  to 
sell  malt,  spirituous,  and  vinous  liquors  to  Mates  Cerving, 
as  prayeil  for  in  a  certain  petition  now  on  file  with  the 
clerk  of  said  village  of  Diller,  for  the  following  reasons : 
1st.  Said  petition  is  not  signed  by  a  majority  of  the  free- 
holders of  said  village  of  Diller.  2nd.  The  notice  of  said 
petition  has  not  been  published  in  the  newspaper  of  JeflFer- 
.«on  county  having  the  largest  circulation,  as  is  required  by 
law.     3d.  Insufficiency  of  bonds." 

This  was  signed  by  the  relator  and  others. 
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The  board  thereupon  adjourned  until  May  10,  1890,  at 
8:30  P.  M.y  to  hear  this  remonstrance. 

At  the  time  set  for  the  hearing  of  the  remonstrance  no 
attempt  was  made  to  sustain  it  by  proof,  and  the  evidence 
on  behalf  of  the  board  tends  to  show  that  the  objections 
were  not  well  taken. 

About  5  P.  M.,  on  the  10th  day  of  May,  1890,  the  re- 
lator filed  with  the  clerk  a  second  remonstrance,  in  which 
he  alleges  that  Mates  Cerving  was  not  a  man  of  respect- 
able character  and  standing. 

It  is  contended  on  behalf  of  the  relator  that  his  attorney 
attempted  to  offer  proof  in  support  of  the  second  remon- 
strance, but  that  the  board  refused  to  receive  it  or  to  hear 
his  attorney,  and  thereupon  proceeded  to  issue  the  license. 
The  record  of  the  board  on  this  point  is  as  follows : 

"DiLLER,  Neb.,  May  10,  1890. 
"An  adjourned  meeting  of  the  village  board  of  trustees 
of  the  village  of  Diller,  called  for  the  purpose  of  consider- 
ing and  taking  action  upon  a  saloon  petition  of  Mates 
Cerving,  to  sell  malt,  spirituous,  and  vinous  liquors  at 
retail,  in  the  village  of  Diller,  Neb.,  and  to  consider  a  re- 
monstrance against  the  same.  Full  board  present,  consist- 
ing of  F.  T.  Pearse,  G.  B.  Zook,  I.  J.  Tonnamaker,  F.  H. 
Emerson,  and  D.  R.  Kelley.  Minutes  of  the  last  meeting 
read  and  approved.  Moved  and  seconded  that  whereas  no 
proof  being  offered  in  support  of  the  remonstrance  by  the 
contestants,  it  is  hereby  considered  and  adjudged  that  said 
remonstrance  be  and  the  same  is  hereby  overruled  and  laid 
on  the  table. 

"The  following  is  the  vote  recorded : 

"G.  B.  Zook,  Aye. 

"I.  J.  Tonnamaker,    *' 
"T.  H.  Emerson, 
"D.  R.  Kelley, 

"  Carried. 
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"Moved  and  seconded  that  the  petition  of  Mates  Cer- 
ving,  asking  for  a  saloon  license^  be  granted^  and  that  the 
clerk  be  authorized  to  issue  the  petitioner  a  license  as 
prayed  for,  upon  the  presentation  of  the  treasurer's  receipt 
showing  that  the  said  petitioner  has  paid  into  the  village 
treasury  of  Diller  the  sum  of  $700  and  upon  the  approval 
of  said  petitioner's  bond. 

"Following  is  the  vote: 

"G.  B.  Zook,  Aye. 

"I.  J.  Tonnamaker,    " 

"  F.  H.  Emerson,        " 

"D.  R.  Kelley,  « 

"Carried. 

"  Moved  and  seconded  that  we  approve  the  bond  as  pre- 
sented by  said  petitioner. 

"G.  B.  Zook,  Aye. 

"I.  J.  Tonnamaker,    " 

"  F.  H.  Emerson,        " 

"D.  R.  Kelley,  '* 

"Carried." 

The  testimony  leaves  the  matter  in  doubt  whether  or 
not  the  second  remonstrance  was  filed  in  good  faith.  The 
village  board  seems  to  have  given  the  remonstrants  every 
reasonable  opportunity  to  present  their  remonstrance,  and 
the  proof  thereunder,  and  so  far  as  we  can  judge  did  their 
duty  in  the  premises.  The  law  authorizes  the  granting  of 
license  to  certain  persons  on  certain  specified  terms  and  con- 
ditions, and  when  those  terms  and  conditions  are  complied 
with,  the  board  may,  if  it  see  fit,  grant  a  license. 

It  cannot  grant  it,  however,  except  to  a  suitable  person, 
upon  the  presentation  of  a  petition  duly  signed  by  the 
requisite  number  of  freeholders,  the  payment  of  the  license 
money,  and  the  execution  of  a  bond  with  sureties,  as  re- 
quired by  law. 

Even  then  the  board  has  a  discretion  whether  to  issue 
the  license  or  not,  and  it  cannot  be  compelled  by  niandamua 
to  issue  a  license. 
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If  the  people  of  the  village  of  Diller,  or  auy  other  vil- 
lage or  city  in  the  state,  are  opposed  to  the  granting  of  li- 
cense,  all  that  is  necessary  is  to  elect  a  license  board  opposed 
to  the  issuing  of  the  same,  and  who  will  not  issue  license. 

Each  community  thus  has  control  of  the  matter  of  issu- 
ing licenses.  In  other  words,  each  village,  county,  or  city 
of  the  state  has  an  option  whether  it  will  issue  license  or 
refuse  to  do  so. 

When,  however,  a  license  board  has,  after  a  fair  oppor- 
tunity to  those  opposed  thereto  to  remonstrate  against  the 
issuing  of  the  same,  issued  a  license,  its  action  in  the  prem- 
ises is  entitled  to  respectful  consideration.  Upon  the 
whole  case,  the  right  of  the  relator  to  the  relief  demanded 
is  far  from  clear,  and  the  writ  must  be  denied.  The  action 
is  therefore 

Dismissed. 
The  other  judges  concur. 


James  W.  Leahy  v.  State  op  Nebraska. 

.    [Filed  Mabch  17, 1891.] 

1.  Hape.    In  an  information  against  one  L.,  for  the  crime  of  rape, 

heldf  that  the  testimony  sustained  the  charge  and  that  there  is 
no  material  error  in  the  instrnctions. 

2.  :  Tbial:  Misconduct  of  Pbosjscuting  Attorney.   Ob 

the  trial  of  one  L.  on  the  charge  of  rape,  the  assistant  proMcv- 
ting  attorney  on  cross-examination  asked  the  accased  "if,  od 
the  day  sncceediDg  that  on  which  it  was  alleged  he  committed 
the  crime,  he  did  not  go  to  the  residence  of  one  B.  aud  there 
finding  Miss  B.,  the  daughter  of  B.,  alone,  did  not  attempt  to 
drag  her  to  a  lounge,"  etc.,  and  then  stated  to  the  court  in  the 
presence  of  the  jury,  ^'  We  intend  to  follow  this  matter  up  and 
show  that  he  went  right  over  to  B's.  and  there  tried  to  kiss  and 
hug  Miss  B.  and  drag  her  to  the  lounge,"  Miss  B.  having  beea 
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summoned  as  a  witaess  by  the  state,  and  being  then  present  in 
court  The  explanation  on  behalf  of  the  state  is,  that  in  his 
opinion  he,  the  prosecuting  attorney,  had  a  right  to  follow  the 
defendant  up  from  the  time  of  the  alleged  crime  to  the  time  of 
his  arrest,  and  show  what  he  did,  etc  Hddf  That  take  either 
statement  as  true,  and  the  conduct  of  the  prosecuting  officer 
*  was  unwarranted  and  prejudicial  to  the  accused. 


3.  :  Collateral  Issues  Excluded.  The  answer,  on  cross- 
examination,  of  a  party  on  trial  for  a  crime  as  to  any  matter  not 
material- to  the  issue,  is  conclusive  on  the  party  making  the  in- 
quiry; as  the  court  will  not  try  a  collateral  question  relating  to 
another  offense  than  the  one  then  being  tried ;  hence  a  statement 
of  the  prosecuting  officer  to  the  court,  in  the  presence  of  the 
jury,  that  they  intended,  or  in  their  opinion  had  the  right  to 
prove  a  criminal  assault  not  connected  with  the  first,  is  erro- 
neous. 

Error  to  the  district  court  for  Fillmore  county.  Tried 
below  before  Morris,  J. 

Maule  &  Sloan,  for  plaintiff  in  error. 

William   Leeae,  Attorney   Oeneral,  and    W.   C.  Sloan, 
contra. 

Maxwell,  J. 

The  plaintiff  in  error  wa-i  convicted  of  rape  committed 
upon  one  Lizzie  Schultz,  who  at  that  time  was  in  the  em- 
ployment of  Mr.  and  Mrs.  Loomis,  who  resided  about  a 
mile  and  a  half  east  of  Fairmont.  The  prosecutrix  was 
called  as  a  witness  and  testified  in  regard  to  the  plaintiff  as 
follows  : 

Q.  Where  did  you  see  him  (Leahy)? 

A.  At  Mr.  Loomis's,  in  the  yard. 

Q.  At  what  time  in  the  day? 

A.  About  two  o'clock. 

Q.  Where  did  you  first  see  him  that  day? 

A.  In  the  buggy  in  the  yard. 

Q.  Did  he  go  there  in  a  buggy  ? 
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A.  Yes,  sir. 

Q.  Now,  what  took  place  when  he  first  oame  there? 

A.  He  asked  if  Mr.  Loomis  was  at  home. 

Q.  You  say  that  lie  askeil  you  if  Mr.  Loomis  was  at 
home  ? 

A.  Yes,  sir. 

Q.  You  may  state,  now,  what  took  place  there,  in  your 
own  way,  at  that  time. 

A.  I  told  him  that  Mr.  Loomis  was  not  at  home ;  that 
he  went  to  Exeter  to  take  Mrs.  Loomis  to  the  train,  and  he 
«aid  he  had  some  business  that  he  wanted  to  see  Mr. 
Loomis  about,  and  he  said  he  guessed  he  would  stay  and 
wail  awhile  and  see  if  Mr.  Loomis  wouldn't  come  home; 
that  he  would  like  to  see  him  awful  bad.  I  asked  him  to 
come  in  and  have  a  chair,  and  he  came  in.  I  was  combing 
my  hair  when  he  came  in,  and  he  asked  me  to  put  the  hair- 
pin in  for  me,  and  I  told  him  I  could  do  that  myself.  Then 
I  asked  him  to  sit  down,  and  I  pulled  out  a  chair  for  him 
to  sit  down,  and  he  sat  on  the  lounge,  and  I  went  in  die 
kitchen,  and'  was  going  to  commence  to  iron,  and  he  sat 
there  on  the  lounge  awhile,  talking,  and  asking  me  ques- 
tions, and  I  answered  them  as  I  could,  and  pretty  soon  he 
oame  in  the  kitchen,  and  went  and  looked  out  of  the  win- 
dow, and  he  sat  down  there  awhile,  and  then  he  came  up  and 
he  was  going  to  kiss  me,  and  I  slapped  him,  and  pushed 
him  away,  and  he  came  up  to  me  and  grabbed  me  and  car- 
ried me  in  the  other  room,  and  laid  me  on  the  lounge  there, 
and  I  tried  to  get  away  from  him  all  I  could ;  I  always 
tried  to  get  away  from  him." 

Her  testimony  is  to  the  effect  that  the  plaintiff  in  error 
resorted  to  force,  and  that  she  resisted  to  the  extent  of  ber 
ability  to  prevent  the  consummation  of  the  act,  and  there 
are  a  number  of  circumstances  tending  to  corroborate  her 
testimony.  It  is  unnecessary  to  review  the  evidence  at 
length,  and  there  is  no  substantial  error  in  the  instructions. 
The  proof  of  guilt  is  sufficient. 
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2d.  On  the  trial  of  the  cause  the  county  attorney  was 
assisted  by  a  deputy  wlio  seems  to  have  cross-examined  the 
plaintiff  in  error,  and,  among  other  questions,  asked  him  if 
he  did  not  go  to  the  residence  of  one  B.  on  the  day  suc- 
ceeding that  on  which  he  had  made  the  assault  on  Miss 
Schultz,  and  finding  Miss  B.,  a  daughter  of  B.,  alone,  at- 
tempt to  kiss  her  and  drag  her  to  a  lounge.  This  was 
objected  to,  and  the  objection  sustained. 

In  the  afiSdavit  of  John  P.  Maule,  the  attorney  for  the 
plaintiff  in  error,  he  swears  that  ''the  assistant  attorney  said 
in  the  presence  of  the  jury,  and  in  their  hearing,  '  We  in- 
tend to  follow  this  matter  up,  and  show  that  he  went  right 
over  to  B.'s,  and  there  tried  to  kiss  and  hug  Miss  B.  and 
drag  her  to  the  lounge,'  to  which  language  and  the  speak- 
ing thereof,  in  the  presence  of  the  jury,  the  attorney  for 
the  accused,  then,  and  there,  and  while  the  same  was  thus 
being  spoken,  objected  and  excepted.  At  this  time  Miss 
B.  was  sitting  in  the  court-room  in  the  presence  of  the  ac- 
cused and  the  jury.  Miss  B.  was  present  at  the  trial,  at 
the  instance  of  the  prosecuting  attorney." 

Practically  this  affidavit  is  not  denied,  the  statement  of 
the  prosecuting  attorney  being  that  he  stated  to  the  court 
that  in  his  opinion  he  had  a  right  to  follow  the  defendant 
from  the  time  of  the  alleged  crime  to  the  time  of  his  ar- 
rest and  to  show  what  he  did.  To  which  the  court  an- 
swered, "  No, "  when  the  prosecutor  desisted  from  asking 
further  questions  on  that  point.  The  explanation  on  the 
part  of  the  state  in  effect  admits  all  that  is  claimed  on  be- 
half of  the  plaintiff  in  error. 

That  this  statement  and  the  attending  circumstances  were 
of  the  most  prejudicial  character  cannot  be  doubted.  The 
second  offense,  if  committed,  was  entirely  disconnected  with 
the  first.  The  fact  that  Miss  B.  was  summoned  as  a  wit- 
ness, by  the  state,  and  sitting  in  plain  view  in  the  court 
room,  in  connection  with  the  statement  of  the  assistant 
prosecuting  attorney  of  what  he  intended  to  prove,  or  if 
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we  take  the  prosecuting  attorney's  statement,  what  they 
claimed  they  had  a  right  to  prove,  brought  before  the  jury 
a  second  offense  of  tlie  same  naturo,  although  in  a  less  de- 
gree than  that  with  which  the  acc'iiseJ  was  then  on  trial. 
When  a  question  has  been  asked  a  person  on  trial  for  a 
crime,  which  is  not  material  to  tlie  issue,  but  collateral,  lie 
will  not  be  compelled  to  answer;  but  if  an  answer  is  given 
it  will  be  conclusive  on  the  party  making  the  inquiry,  as 
the  court  will  not  try  a  collateral  matter  relating  to  ques- 
tions in  dispute.  (Maxw.,  Cr.  Proc,  615,  616,  and  cases 
cited.)  It  was  error  therefore  for  the  pro=iecuting  attorney 
to  make  the  statement  which  he  did  in  the  presence  of  the 
jury. 

It  is  the  duty  of  the  officer  prosecuting  to  conduct  the 
trial  of  a  criminal  case  according  to  the  establisheil  niles. 
He  acts  in  a  semi-judicial  capacity  and  is  supposed  to  act 
alone  from  principle  and  without  bias  or  prejudice. 

The  state  has  guaranteed  to  every  one  a  fair  trial,  and 
such  trial  cannot  be  had  if  the  prosecution  can  resort  to 
tricks  to  secure  a  conviction.  If  such  practice  was  sanc- 
tioned it  would  result  in  many  cases  in  the  conviction  of 
innocent  j)ersons. 

Tiie  plaintiff  in  error  was  on  trial  for  the  crime  charged 
in  the  information.  So  far  as  appears  he  had  not  In^en 
charged  with  any  other  offense,  and  certainly  was  not  on 
trial  for  the  second.  The  statements  of  the  attorney  were 
improper  and  in  the  highest  degree  prejudicial,  and  for 
those  causes  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Revkrsed  and  remaxpkp. 
The  other  judges  concur. 
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Nerraska  &  C.  R.  Co.  V.  Isabella  Scott. 

[Filed  Mabch  17,  1891.] 

cads:  Damages  to  Abutting  Pbopebty.  In  an  action 
against  a  railroad  company  to  recover  damages  caused  by  the 
constrnction  of  a  railway  on  a  public  road  immediately  in  front 
of  the  plaintiff's  residence,  the  grade  being  between  eight  and 
nine  feet  in  height,  and  access  to  the  property  obstructed,  and  the 
yalue  thereof  diminished,  the  evidence  showed  that  the  prop- 
erty was  thereby  greatly  diminished  in  value,  and  that  the  jury 
had  based  their  verdict  on  the  lowest  estimate  of  the  witnesses. 
Heldj  That  the  verdict  would  not  be  set  aside. 

Error  to  the  district  court  for  Thayer  county.  Tried 
below  before  Morris,  J. 

Marquett  &  Deweese,  and  M,  Savage,  for  plaintiff  in 
error. 

A.  R.  &  0.  H,  Scott,  contra. 

Maxwell,  J. 

This  is  an  action  to  recover  damages  caused  by  the  con- 
struction of  a  railroad  on  the  public  road  immediately  in 
front  of  the  defendant  in  error's  house,  the  grade  being 
raised  between  eight  and  nine  feet,  and  the  access  to  the 
property  greatly  obstructed,  and  the  farm  depreciated  in 
value. 

The  action  was  brought  to  recover  $490  and  the  jury 
returned  a  verdict  for  $400,  upon  which  judgment  was 
rendered. 

No  particular  error  has  been  pointed  out  and  the  verdict 
is  fully  supported  by  the  testimony. 

The  jury  seemed  to  have  based  their  verdict  upon  the 
lowest  estimate  of  the  witnesses^  and  throughout  .seem  to 
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have  been  entirely  free  from  bias  or  desire  to  award  ex- 
cessive damages. 

It  is  unnecessary  to  review  the  case  at  length.     The 
judgment  is  right  and  is 

Affirmed. 


The  other  judges  concur. 


81  B72 

M  SCO 

81  572 

49  ttG 


Denver,  T.  &  G.  R.  Co.  v.  Hutchins  &  Hyatf. 

[Filed  March  17,1891.] 

1.  Sale:  Breach  of  Contract  for:  Measure  of  Damaoo. 
Where  the  seUer  of  peraoDal  property  fails  and  refoaes  to  de- 
liver the  same  to  the  bayer,  the  meaanre  of  damagee  for  a  breech 
of  contract  is  the  difference  between  the  contract  price  and  the 
market  valne  of  the  property  at  the  time  and  place  where  it 
shonld  have  been  deliveredt 

%  The  cross-petition,  set  oat  at  length  in  the  opinion,  Idd,  not 
to  state  a  cause  of  action. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

Harwood,  Ames  &  Kelly,  for  plaintiff  in  error,  cited: 
Howe  Mach.  Co.  v.  Bi^yson,  44  la.,  159;  Griffin  r.  CWwr, 
16  N.  Y.,  490;  Blanchard  v.  Ely,  21  Wend.  [N.  Y.],342; 
Wikon  Mach.  Co.  v.  Sloan,  50  la.,  367 ;  Frazer  v.  SmUk, 
60  111.,  145;  AUia  v.  McLean,  48  Mich.,  428;  Brigham 
V.  Carlisle,  78  Ala.,  243;  Union  Refining  Co.  v.  Barton^ 
77  Id.,  148;  Fleming  v.  Beck,  48  Pa.  St.,  309;  2  Parsons, 
Contracts,  468,  459;  Wakeman  v.  Mfg.  Co.,  101  N,  Y., 
205. 


Billingsley  &   Woodward,  contra,  cited:     2  Sedgwidc, 
Damages,  200,  606,  note  1 ;  Burrell  v.  Salt  Co.,  14  Mich., 
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34;  Laraway  v.  PerUnSy  10  N.  Y.,  371;  3  Parsons, 
Contracts  [7th  Ed.],  184;  Hadley  t\  Baxendale,  26  Law 
&  Eq.  [Eng.],  398 ;  Fairchild  v,  Eogers,  32  Minn., 
269 ;  Booth  v.  MiU  Co.,  60  N.  Y.,  490 ;  Salvo  v.  Dun- 
early  49  Wis.,  164;  Measmore  v.  Shot  Co,,  40  N.  Y., 
426 ;  White  v.  Moseley,  8  Pick.  [Mass.],  356 ;  Pasainger 
V.  Thomburn,  34  N.  Y.,  634;  Parka  v.  Norria  Co.,  64  N. 
Y.,  686 ;  Richmond  v.  B.  Co.,  33  la.,  422 ;  DoolitOe  v. 
McCullough,  12  O.  St.,  367;  Maaterton  v,  Brooklyn,  7 
Hill  [N.  Y.],  61 ;  Fiegd  v.  Latour,  81  Pa.  St.,  450 ; 
Jamea  v.  Adama,  8  W.  Va.,  568 ;  Loud  v.  Campbell,  26 
Mich.,  239 ;  Cunningham  v,  Doraey,  6  Cal.,  21 ;  Hoy 
V.  Gronoble,  34  Pa.  St.,  9;  iliaa.,  etc..  Broom  Co.  v. 
Prince,  34  Minn.,  74;  1  Sedgwick,  Damages,  276,  316, 
336,  347,  451 ;  Eggleston,  Damages,  sees.  366-540;  Field, 
Damages,  [2d  Ed.],  sees.  244-256;  Thompson,  Trials, 
2062 ;  2  Field's  Lawyer's  Briefs,  sees.  460,  461, 464,  465; 
M.  &  St.  P.  By.  Co.  V.  Kellog,  94  U.  S.,  469 ;  3£cAfee  v. 
Crofford,  13  How.  [U.  S.],  447;  Pittaburg  Steel  Co.  v. 
Hinckley,  17  Fed.  Rep.,  584;  Holmea  v.  Boydaton,  1  Neb., 
367 ;  French  v.  Bamge,  2  Id.,  264 ;  Reed  v.  Beardaley,  6 
Id.,  498 ;  Mapatrick  v.  Ramge,  9  Id.,  394;  Kelley  v.  Petei'- 
son,  Id.,  81;  Sycamore  Co.  v.  Sturm,  13  Id.,  215;  Waa- 
80n  V.  Palmer,  Id.,  378 ;  Bridgea  v.  Lanham,  14  Id.,  369 ; 
Poat  V.  Gan-ow,  18  Id.,  682 ;  Nindle  v.  Bank,  13  Id.,  246; 
Goodrich  v.  Mc  Clary,  3  Id.,  123, 

NORVAL,  J. 

This  suit  was  brought  by  the  plaintiff  in  error  in  the 
district  court  of  Lancaster  county  to  recover  from  the  de- 
fendants $1,048.74  and  interest,  for  coal  sold  and  deliv- 
ered.    The  plaintiff  in  his  petition  alleges: 

"First — That  the  plaintiff  at  divers  times,  from  the  12th 
day  of  December,  1887,  to  the  20th  day  of  December, 
1887,  furnished  coal  at  an  agreed  price  to  the  said  defend- 
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ants,  at  various  points  in  the  state  of  Nebraska,  as  directed 
by  said  defendants;  that  said  coal  was  furnished  at  the  de- 
fendants' special  instance  and  request,  and  amounted  iu  the 
aggregate  to  the  sum  of  $1,048.74. 

"Second — Plaintiff  alleges  that  the  said  amount  of 
$1,048.74  is  long  past  due,  that  no  part  thereof  has  been 
paid,  although  defendants  have  been  frequently  requested 
to  pay  the  same,  and  that  there  is  now  due  and  owing  this 
plaintiff  from  the  said  defendants  on  said  account  the  sum 
of  $1,048.74,  and  interest  thereon  from  the  18th  day  of 
December,  1887,  at  the  rate  of  seven  per  cent  per  annum." 

The  defendants  filed  the  following  answer  and  cross- 
petition  : 

'*  Now  come  said  defendants  and  for  an  answer  to  the 
petiton  of  plaintiff  filed  herein  say,  that  they  admit  tliat 
the  plaintiff  is  duly  incorporated  under  the  laws  of  the 
state  of  Colorado;  admit  that  the  said  defendants  are  a  co- 
partnership doing  business  under  the  style  and  firm  name 
of  Hutcliins  &  Hyatt;  admit  that  plaintiff,  from  the  12tli 
day  of  December,  1887,  to  the  20th  day  of  December, 
1887,  furnished  coal  for  defendants  at  an  agreed  price, 
at  various  points  in  the  state  of  Nebraska,  as  set  out  in 
plaintiff's  petition. 

"  For  a  set-off  and  counter-claim  against  the  said  plaint- 
iff, arising  out  of  the  transaction  and  matter  set  forth  in 
plaintiff's  petition,  these  defendants  allege: 

"First — That  for  a  longtime  ])rior  to  Novemlwr  26, 
1887,  and  for  many  years  before  that  time,  said  defendants 
were  coal  merchants  and  dealers  in  coal,  selling  the  same 
at  wholesale  and  retail  in  the  citv  of  Lincoln,  Nebraska, 
and  through  the  state,  and  doing  a  large  business  from 
year  to  year  therein,  amounting  to  a  sale  of  several  hun- 
dred car  loads  of  bituminous  coal  each  year,  and  this  fact 
said  plaintiff  at  said  time  well  knew;  that  prior  to  said 
time  said  plaintiff  had  been  selling  what  was  known  as  the 
Colorado  coal,  a  very  superior  article  of  bituminous  coal 
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and  in  great  demand  in  tlie  state  of  Nebraska.  These  de- 
fendants prior  to  said  time  had  built  up  a  large  and  lucra- 
tive business  in  soft  coal,  selling  the  same  in  the  towns, 
cities,  and  villages  in  the  state  of  Nebraska  outside  of  tho 
dty  of  Lincoln,  and  at  retail  within  the  city  of  Lincoln, 
where  these  defendants  had  built  up  a  large  retail  trade  in 
what  is  known  as  the  Colorado  coal,  and  at  said  time  and 
for  a  long  time  prior  thereto,  had  been  securing  their  sup- 
ply of  coal,  amounting  to  several  hundred  car  loads  annu- 
ally, of  the  Colorado  Fuel  Co. ;  that  at  or  about  said  last 
named  date,  to- wit,  November  26,  1887,  these  defendants 
entered  into  a  contract  with  said  plaintiff,  partly  in  writing 
and  partly  verbal,  whereby  said  plaintiff,  who  was  deal- 
ing largely  in  Colorado  coal  known  as  Franceville  coal, 
was  to  supply  said  defendants  for  the  remainder  of  that 
winter  season,  which  extended  up  to  April  1,  1888,  with 
said  coal  to  the  amount  of  fully  ten  cars  per  day  of  the 
same,  agreeing  also  at  said  time  to  send  and  furnish  to  de- 
fendants all  the  coal  said  company  could,  except  a  small 
amount  to  be  furnished  plaintiff's  trade  in  the  southwest- 
ern part  of  the  state  of  Nebraska ;  and  the  defendants 
having  the  right  under  said  agreement  to  sell  the  coal  at 
all  points  in  the  east,  northwest,  southern,  and  central  por- 
tions of  the  state  of  Nebraska ;  and  at  or  about  said  time 
plaintiff  also  agreed,  when  certain  improvements  and  ad- 
ditional facilities  for  getting  out  coal  then  about  completed 
should  be  made  by  plaintiff,  then  plaintiff  would  endeavor 
to  ship  to  defendants  at  the  rate  of  fifteen  car  loads  per 
day,  and  which  amount  of  coal  defendants  then  had 
ample  trade  to  consume;  that  at  said  time  it  was  too  late 
in  the  season  to  make  other  jind  further  arrangements  for 
a  supply  of  coal  and  fuel  with  other  coal  and  fuel  compa- 
nies or  persons  except  at  a  very  much  higher  price  per  car; 
that  at  said  time,  and  during  the  winter  season  immediately 
following,  said  defendants  could  have  easily  handled  and  sold 
at  a  great  profit,  fully  300  cars  per  month  of  said  Colo- 
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rado  coal,  and  that  fact  was  well  known  to  said  plaintiff; 
and  it  was  further  agreed  at  said  time  that  defendants  should 
pay  for  said  coal  at  the  end  of  each  week,  and  which  part 
of  said  contract  defendants  fully  carried  out  and  performed ; 
that  on  or  about  the  20th  day  of  December,  1887,  without 
any  previous  notice  being  given  to  these  defendants  and 
without  any  just  cause  on  the  part  of  these  defendants, 
said  plaintiff  quit  furnishing  coal  under  and  in  pursuance 
of  said  contract,  and  refused  thereafler  to  furnish  any  ooal 
to  these  defendants  ;  that  at  the  time  of  entering  into  said 
contract  with  sai<l  plaintiff  said  defendants  ceased  purchas- 
ing coal  of  the  Colorado  Fuel  Co.,  and  the  said  defendants 
at  said  time  and  up  to  the  20th  day  of  December,  1887, 
and  during  the  remainder  of  the  season  thereafter,  except 
as  has  been  stated,  were  solely  dependent  upon   plaint- 
iff for  their  supply  of  Colorado  coal ;  that  at  the  time 
plaintiff  quit  supplying  defendants  with  coal  as  aforesaid 
there  were  orders  in  for  134  car  loads  of  said  coal.    These 
orders  were  turned  over  to  the  Colorado  Fuel  Co.  by  the 
said  plaintiff  to  be  'filled,  and  said  last  named  company, 
after  many  days'  delay — which  delay  caused  great  injuiy 
and  damage  to  the  business  of  these  defendants,  filled  forty- 
one  cars  of  said  order,  leaving  entirely  unfilled  ninety- 
three  cars ;  that  these  defendants  were  damaged  by  the  delay 
in  filling  said  forty-one  cars  to  the  amount  of  fully  $300. 

"Second — That  of  the  unfilled  orders,  amounting  to 
ninety-three  cars,  after  deducting  said  forty-one  cars  thus 
sent  by  defendants,  there  were  twenty-nine  cars  that  were 
ordered  for  the  retail  market  of  the  city  of  Lincoln,  on 
which  there  was  a  loss  of  $1  per  ton  or  $16  per  car, 
there  being  on  an  average  sixteen  tons  to  the  car,  making 
a  total  loss  on  the  twenty-nine  cars  unfilled  by  plaintiff, 
$464. 

"Third — On  the  remaining  sixty-four  cars  unfilled  on 
orders  there  was  a  loss  of  $4  per  car,  or  25  cents  por  tow, 
making  a  total  loss  upon  said  sixty-four  cars  of  $256,  sus- 
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tained  by  reason  of  the  failure  of  said  plaintiiF  to  carry  oat 
and  fully  perform  its  contracts  as  aforesaid. 

"  Fourtli — The  loss  sustained  by  these  defendants  after 
they  could  get  no  more  orders  filled  by  said  plaintiff  for 
the  balance  of  the  season,  which  extended  in  the  coal  trade 
up  to  April  1,  for  the  use  of  such  coal,  being  three  months 
and  ten  days,  amounted  to  fully  776  cars ;  that  said  coal  so- 
agreed  to  be  furnished  by  said  plaintiff  was  an  unusually 
popular  coal,  and  defendants  could  have  sold  much  larger 
quantities  than  ten  cars  per  day,  at  the  price  that  the  same- 
was  to  be  furnished  by  said  plaintiff,  and  defendants  were 
unable  to  obtain  any  other  person  or  corporation  that  would 
fill  ordei's  for  such  an  amount  of  coal  for  the  remainder  of 
the  season  at  a  price  whereby  these  defendants  could  make 
any  profit  out  of  the  same  in  handling  such  coal,  and  de- 
fendants  were  unable  to  get  their  customers  to  take  any 
other  coal  in  lieu  of  said  Colorado  coal ;  that  of  the  776  cars 
which  should  have  been  furnished  by  said  plaintiff  for  the 
remainder  of  the  season  and  which  were  not  furnished  for 
the  balance  of  that  season's  trade,  187  cars  could  have  been 
sold,  and  would  have  been  sold,  if  furnished  by  said  de- 
fendants, at  retail  in  the  city  of  Lincoln,  Nebraska,  and  at 
a  profit  of  $1  per  ton,  or  $16  per  car,  or  a  total  profit  od 
187  cars  of  $2,992,  which  would  have  been  net  profit  to 
these  defendants. 

"Fifth — Of  the  remaining  cars,  after  deducting  the  187 
cars  above  referred  to,  these  589  cars  would  have  been 
used  by  consumers  outside  of  the  city  of  Lincoln,  within 
the  state  of  Nebraska,  and  on  which  these  defendants  would 
have  made  a  profit  of  $4  per  car,  amounting  in  all  on  said 
589  cars  to  a  net  profit  of  $2,356  to  these  defendants. 

"  That  under  and  in  pursuance  of  said  agreement  it  was- 
the  duty  of  said  railroad  company,  said  plaintiff,  to  deliver 
said  coal  at  the  city  of  Lincoln,  Nebraska,  or  at  such  points 
in  the  state  of  Nebraska  as  these  defendants  should  order 
from  time  to  time,  said  plaintiff  having  procured  its  own 
37 
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rates  from  other  railroad  companies  to  haul  the  coal  from 
Colorado  into  Nebraska. 

''  Wlierefore  these  defendants  were  damaged  in  the  sum 
of  $6/268  by  reason  of  the  failure  and  negligence  of  said 
company,  said  plaintiff,  in  performing  its  contract  afore- 
said and  by  reason  of  the  premises  herein  stated. 

^'Wherefore  said  plaintiff  is  indebted  to  these  defend- 
ants in  the  sum  of  $6,268  with  interest  thereon  from  the 
1st  day  of  April,  1888,  for  which  sum  of  $6,268  with  in- 
terest from  April  ],  1888,  these  defendants  demand  judg- 
ment, and  costs  of  this  action/^ 

The  plaintiff  replied  by  a  general  denial  of  the  all^- 
tions  of  the  cross-petition. 

The  jury  in  their  verdict  found  the  amount  due  the 
plaintiff  on  its  cause  of  action  to  be  $1,138.92;  found  for 
the  defendants  on  their  counter-claim,  assessing  their  dam- 
ages at  $4,138.92,  and  found  that  there  was  due  the  de- 
fendants from  the  plaintiff  a  balance  amounting  to  $3,000, 
for  which  sum  judgment  was  entered  in  favor  of  the  de- 
fendants. 

At  the  commencement  of  the  trial  the  plaintiff  objected 
to  the  introduction  of  any  testimony  under  the  answer  and 
cross-petition,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  tlie  plaint- 
iff, which  objection  was  overruled.  This  ruling  of  the 
trial  court  is  assigned  for  error. 

The  defendants  in  their  cross-petition  seek  to  recover 
from  the  plaintiff  damages  alleged  to  have  been  sustained 
by  them  on  account  of  the  failure  and  refusal  of  the  plaint- 
iff to  deliver  to  them  ten  cars  of  Colorado  ooal  per  day, 
during  the  winter  of  1887  and  1888,  which  it  had  sold  to 
the  defendants.  In  the  second  paragraph  of  the  cross-pe- 
tition the  defendants  claim  that  they  have  suffcreil  a  loss  of 
$1  per  ton  on  twenty-nine  cars  that  were  not  delivered, 
which  were  ordered  for  the  retail  market  of  the  city  of  Lin- 
coln, and  in  the  next  succeeding  paragraph  theyall^a 
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loss  of  twenty-five  cents  per  ton  on  sixty-four  cars,  by  rea- 
son of  the  failure  of  the  plaintiff  to  perform  its  contract. 
The  defendants  in  the  fourth  paragraph  of  their  pleading 
set  up  that  187  of  the  cars  of  coal  which  were  not  deliv- 
ered could  and  would  have  been  sold  by  the  defendants 
at  retail  in  Lincoln,  at  a  net  profit  to  them  of  $2,992,  and 
in  the  fiflh  paragraph  they  allege  that  589  cars  of  coal 
would  have  been  used  by  consumers  outside  of  Lincoln,  on 
which  the  defendants  would  have  made  a  profit  of  $4  per 
car,  or  $2,356. 

We  are  satisfied  that  the  cross-petition  fails  to  state  a 
cause  of  action  against  the  plaintifil  It  does  not  allege 
facts  sufficient  to  show  that  the  defendants  had'  been  dam- 
aged by  the  failure  of  the  plaintifi"  to  furnish  the  coal  as 
agreed.  It  is  nowhere  alleged  in  the  pleading  that  the  coal 
was  to  be  furnished  by  the  plaintiff  at  an  agreed  or  stipu- 
lated price.  Unless  the  price  was  agreed  upon,  it  is  clear 
that  the  defendants  were  not  damaged  by  the  failure  of  the 
plaintiff  to  keep  the  contract.  There  is.  likewise  no  allega- 
tion as  to  the  market  value  of  the  coal  at  the  time  and 
place  the  same  was  to  be  delivered.  As  a  general  rule, 
where  the  seller  of  personal  property  fails  and  refuses  to 
deliver  the  same  to  the  buyer,  the  measure  of  damages  for 
a  breach  of  the  contract  is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  property  at  the  time 
and  place  where  it  should  have  been  delivered  under  the 
agreement.  {Goodrich  v.  McClaryyS  Neb.,  123;  Wasson 
V.  Palmer,  13  Neb.,  378  ;  17  Neb.,  330 ;  Post  v.  Garroxc, 
18  Neb.,  682;  Sleuter  v.  WaHbaum,  45  111.,  43;  Meiz  v. 
Atbreckt,  52  111.,  491.)  The  defendants  having  failed  to 
allege  a  definite  price  they  were  to  pay  for  the  coal,  and  its 
market  value  where  it  was  to  have  been  delivered,  it  does 
not  appear,  from  the  pleading,  that  they  have  sustained 
a  loss  by  the  failure  of  the  plaintiff  to  deliver  the  coal. 
It  is  not  sufficient  to  aver  that  the  defendants  suffered 
"a  loss"  of  a  specified  sum  per  ton,  or  that  they  would 
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have  made  a  profit  of  a  definite  amount  had  the  coal  been 
furnished. 

The  fact  that  the  defendants  admit  in  their  pleading  the 
allegations  of  the  petition,  that  the  plaintiff  furnished  the 
coal  sued  for  at  an  agreed  price,  did  not  relieve  them  from 
averring  and  proving  that  the  plaintiff  promised  to  deliver 
other  coal  at  a  stipulated  sum.  The  contract  on  which  the 
defendants  rely  is  entirely  different  from  that  pleaded  by 
the  plaintiff,  and  thesufficicncy  of  the  cross-petition  must  be 
determined  as  if  it  stood  alone,  and  without  reference  to  the 
averments  contained  in  the  petition  of  the  plaintiff.  When 
so  construed,  it  fails  to  state  a  cause  of  action  against  the 
plaintiff.    * 

Upon  the  trial  in  the  court  below  the  defendants  proved 
the  price  per  ton  the  coal  could  have  been  sold  for  by  them 
at  retail  in  the  city  of  Lincoln.  The  loss  of  probable  prof- 
its which  the  defendants  might  have  realized  from  tiie  dis- 
position of  the  coal  at  retail  is  entirely  too  remote  and 
uncertain  to  be  recovered.  This  evidence  was  inadmissible, 
and  prejudicial  to  the  plaintiff.  {Holmes  v.  Boyddon^  1  Neb., 
367 ;  French  v.  Ramge,  2  Neb.,  264 ;  Sycamore  Co.  r. 
Starmy  13  Neb.,  216;  Bridges  v.  Lanliam,  14  Neb.,  369.) 

The  correct  rule  as  to  the  measure  of  damages  was  stated 
by  the  trial  court  in  instruction  No.  6,  thus:  "If  you  find 
in  favor  of  the  defendants  upon  their  counter-claim,  theo 
you  are  instructed  that  the  measure  of  defendants'  damages 
would  be  as  follows :  you  will  find  from  the  evidence  the 
agreed  or  contract  price  of  coal  at  the  time  and  place  of 
delivery;  then  you  will  find  the  market  value  of  the  coal 
at  the  time  and  place  of  delivery ;  the  excess,  if  any,  of 
the  market  value  at  the  time  and  place  of  delivery  over 
the  contract  price,  would  be  the  damages  sustained  by  de- 
fendants." 

According  to  the  defendants'  testimony  the  plaintiff 
agreed  to  deliver  the  coal  in  carload  lots  at  Lincoln  and 
other  points  in  the  state  at  a  stipulated  sum  per  ton.    The 
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testimony  should  have  been  confined  to  the  market  vahie 
of  the  same  grade  of  coal  per  ton  by  the  car  load  and  not 
what  it  would  have  brought  at  retail. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  Remanded. 

The  other  judges  concur. 


31    581 
49    520 

D.  J.  Gates  v.  S.  V.  Parrott  et  au 

[Filed  March  17, 1891.] 

1.  Agistment:  Lien.     When  a  person  famishes  feed   and  takes 

care  of  live  stock  under  a  contract  with  the  owner  thereof,  such 
person  has  a  lien  upon  such  stock  for  their  keeping,  and  the 
owner  cannot  lawfully  obtain  possession  of  the  same  by  legal 
process  until  he  has  paid  or  tendered  the  amount  due  for  their 
feed  and  care. 

2.  Execution:  Replevin:  Damages.    Where  an  officer  levies  an 

execution  on  property  not  in  the  possession  of  the  judgment 
debtor,  aud  the  property  is  afterward  replevied  from  the  officer 
by  the  person  in  whose  possession  it  was  when  seized,  the  meas- 
ure of  the  officer's  damages,  within  the  value  of  the  property^  is 
the  amount  due  upon  the  execution  and  legal  costs. 

Error  to  the  district  court  for  Boone  county.  Tried 
below  before  Harrison,  J. 

J,  E,  PhilpoUy  and  S.  R.  Andine,  for  plaintiff  in  error, 
cited,  as  to  the  agister's  lien :  GiUhman  v.  Keai'n,  8  Neb., 
502. 

Matt.  Miller,  contra. 
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NORVAL,  J. 

This  is  an  action  in  replevin  brought  by  the  plaintiff  in 
error  to  recover  the  possession  of  thirteen  head  of  cattle, 
two  of  which  the  plaintiff  claims  to  be  the  owner  of^  and 
he  asserts  the  right  to  possession  of  the  other  eleven  head 
by  virtue  of  an  agister's  lien  for  feed  and  keeping. 

In  the  district  court  the  verdict  of  the  jury  was  for  the 
plaintiff  as  to  the  two  head^  and  in  favor  of  the  defendants 
as  to  the  remainder  of  the  cattle. 

The  proof  shows  that  John  A.  Westover  and  James  S. 
Armstroug  were  at  one  time  partners  engaged  in  business 
under  the  firm  name  of  Armstrong  &  Westover^  and  at 
the  time  the  partnership  was  dissolved  the  firm  owned  cer- 
tain personal  property,  including  the  eleven  head  of  cattle 
in  controversy,  which  remained  undivided.  On  the  16th 
day  of  January,  1885,  after  the  firm  had  ceased  to  do  busi- 
ness, John  A.  Westover  executed  in  the  firm  name  of  Arm- 
strong &  Westover  a  note  for  (900  to  Nelson  Westover 
and  gave  a  chattel  mortgage,  in  the  name  of  the  firm,  upon 
the  eleven  head  of  cattle  and  other  property  to  secure  the 
payment  of  the  note.  Subsequently  Nelson  Westover  as- 
signed the  note  and  mortgage  to  one  Henry  E.  Lewis,  who 
placed  it  in  the  hands  of  his  attorney  to  foreclose.  James 
P.  Starring  took  a  portion  of  the  cattle  replevied  in  this 
case  under  the  mortgage  and  turned  them  over  to  the 
plaintiff  for  feed  and  care  until  the  day  of  sale. 

Afterward,  on  the  24th  day  of  December,  1886,  the  dis- 
trict court  of  Boone  county,  in  a  cause  pending  therein 
wherein  James  S.  Armstrong  was  plaintiff  and  Henry  E. 
Lewis,  Nelson  Westover,  James  P.  Starring,  and  John  A. 
Westover  were  defendants,  entered  a  decree  that  the  note 
and  mortgage  were  null  and  void,  canceled  the  same  and 
perpetually  enjoined  the  sale  of  the  property  described  in 
this  mortgage. 

On   the   22d   day   of  February,   1887,  the   defendant 
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Frank  Miller,  as  constable^  levied  an  execution  issued  out 
of  the  county  court  of  Boone  county;  on  a  judgment  in 
favor  of  the  Schuyler  National  Bank  against  Armstrong 
&  Westover,  upon  the  property  in  suit,  took  the  same  from 
the  possession  of  the  plaintiff  and  placed  the  cattle  in  the 
care  and  custody  of  the  defendant  S.  V.  Parrott.  The 
following  day  this  action  was  brought. 

The  judgment  of  the  lower  court,  in  so  far  as  it  is  in 
favor  of  the  plaintiff,  is  clearly  right.  The  undisputed 
evidence  shows  that  the  plaintiff,  at  the  commencement  of 
the  suit,  was  the  general  owner  of  two  of  the  cattle,  and 
was  entitled  to  their  possession.  They  were  levied  upon 
by  the  officer  through  a  mistake,  he  supposing  that  they 
belonged  to  Armstrong  &  Westover. 

Of  the  remaining  eleven  head  that  were  replevied,  the 
proof  shows  that  two  of  them  were  delivered  to  the  plaint- 
iff by  John  A.  Westover,  under  a  contract  to  feed  and 
care  for  the  same,  on  the  day  the  mortgage  was  made  to 
L#ewis.  The  plaintiff  claims  an  agister's  lien  for  feed  fur- 
nished and  care  bestowed  upon  the  entire  eleven  head. 

Sec.  28,  art.  I,  cli.  4,  Comp.  Stats.  1887,  reads  as  follows : .% 
"When  any  person  shall  procure,  contract  with,  or  hire 
any  person  to  feed  and  take  care  of  any  kind  of  live  stock, 
it  shall  be  unlawful  for  him  to  gain  possession  of  the  same 
by  writ  of  replevin,  or  other  legal  process,  until  he  has 
paid  or  tendered  the  contract  price,  or  a  reasonable  com- 
pensation for  taking  care  of  the  same.^' 

It  is  obvious  that  when  the  owner  of  live  stock  contracts 
with  another  to  feed  and  care  for  the  same,  the  above 
quoted  section  in  express  terms  gives  to  the  agister  a  lien 
upon  the  stock  for  their  keeping,  and  the  owner  cannot 
lawfully  obtain  possession  of  such  stock  until  he  has  paid 
or  tendered  to  the  agister  the  amount  due  for  their  feed 
and  care.  As  to  two  head  of  the  cattle,  Westover,  one  of 
the  general  owners,  contracted  with  the  plaintiff  to  feed 
and  care  for  them.     It  is  very  clear  that  the  plaintiff  had, 
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under  the  statutes^  a  lien  therefor.  The  cattle  were  levied 
upon  and  taken  from  the  plaintiff  without  his  consent,  and 
as  the  amount  due  him  for  the  feeding,  care,  and  keeping 
of  the  two  head  had  neither  been  paid  or  t^dered,  the 
plaintiff  had  such  an  interest  as  entitled  him  to  maintain 
replevin  therefor. 

As  to  the  remaining  nine,  the  agisting  contract  was  not 
made  with  either  of  the  owners  of  the  stock,  but  with  the 
agent  of  the  mortgagee,  Lewis,  whose  mortgage- was  invalid. 
The  plaintiff  therefore  acquired  no  lien  upon  the  cattle  for 
tlie  feeding  and  care,  as  against  Armstrong  &  Westover  or 
their  execution  creditors.  It  appears  that  Armstrong 
demanded  the  cattle  from  the  plaintiff  shortly  after  tfaej 
<»me  into  his  possession,  which  was  refused,  and  the  plaint- 
iff was  then  informed  he  would  not  receive  any  pay  for 
their  keeping.  No  estoppel  was  therefore  created  against 
the  owners  of  the  stock. 

The  jury,  by  their  verdict,  found  the  right  of  posses- 
sion to  the  eleven  head  of  cattle  in  the  defendants,  and  as- 
sessed their  damages  at  $134.48.  We  are  at  a  loss  to  know 
upon  what  theory  the  damages  were  assessed.  It  was  stip- 
ulated by  the  parties  that  the  defendants  claimed  the  pos- 
session of  the  property  by  virtue  of  a  levy  under  an  exe- 
cution. The  writ  was  not  introduced  on  the  trial,  nor  was 
the  judgment  upon  which  the  same  was  issued.  Where 
an  oflScer  levies  an  execution  on  property  not  in  possession 
of  the  judgment  debtor,  and  the  property  is  afterwards  re- 
plevied from  the  officer  by  the  person  in  whose  possession 
it  was  when  seized,  the  measure  of  the  officer's  damages 
within  the  value  of  the  property  is  the  amount  due  upon 
the  execution  and  legal  costs.  {Black  v,  WirUersteiriy  6  Neb., 
224;  Frey  v.  Ih*ahos,  7  Id.,  194;  Kerscnbrock  v.  Maiiin, 
12  Id.,  375;  Welton  v.  Beltezore,  17  Id.,  399;  QtUs 
r.  Wray,  19  Id.,  683;  Williams  v.  Eikmberry,  22  Id., 
216.) 

As  there  is  not  a  syllable  of  evidence  to  show  the  amount 
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due  upon  the  judgment  and  execution,  the  defendants  were 
only  entitled  to  recover  nominal  damages. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


William  H.   Pickens,   appellee,  v.  Plattsmouth 
Land  and  Investment  Co.  et  al.,  appellants. 

[Filed  Makch  24,  1891.] 

Mechanics'  Liens:  Owneb  or  Equitable  Intebest  in  Land: 
Liability.  W.  H.  P.  coDtracted  with  the  P.  Land  and  Invest- 
ment Company  to  erect  a  bnilding,  known  as  the  Park  House,  on 
fortj  acres  of  ground,  for  the  parchase  of  which  that  company 
had  an  unwritten  agreement  with  the  P.  Land  and  Improvement 
Company,  the  legal  owner,  which  agreement  was  subsequently 
abandoned  by  both  companies,  and  a  balance  of  $800  for  the 
erection  of  the  building  was  claimed  by  the  contractor.  In  an 
action  to  enforce  the  mechanic's  lien  against  both  companies  by 
the  contractor,  held^  that  the  Investment  Company  alone  was 
liable,  and  that  the  contractor's  lien  was  limited  to  the  build- 
ing, and  that  the  land  of  the  Improvement  Company  was  not 
chargeable.     {Irish  v,  Lundin,  28  Neb.,  84i) 

Appeal  from  the  district  court  for  Cass  county.  Heard 
below  before  Chapman,  J. 

0.  H,  BalloUj  for  appellant,  cited :  Irish  v.  Landin^  28 
Neb.,  8  4. 

J,  J5.  Strode,  contra,  cited,  contending  that  the  Improve- 
Company  was  estopped  by  the  conduct  of  its  officers  from 
denying  the  liens:  Buchdaff  v,  Dunbar y  15  Neb.,  114; 
McConaick  v,  Tjawtoii,  3  Id.,  149. 


31    685 

37    273 


^ 
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Cobb,  Ch.  J. 

This  action  w&s  brought  by  the  appellee  in  the  district 
court  of  said  county  to  foreclose  a  mechanic's  lien  for  the 
erection  of  certain  buildings  on  the  property  of  the  appell- 
lant  described  as  the  northwest  quarter  of  the  southeast 
quarter  of  section  one,  town  twelve  north,  range  thirteen 
east,  sixth  P.  M.,  in  Cass  county.  Neb.  The  amount  of  the 
claim  was  $800.25.  The  appellants  set  up  in  their  brief 
that  the  Plattsraouth  Land  and  Improvement  Comfmny 
were  the  legal  owners  of  the  title  to  a  tract  of  land  near 
Plattsmouth,  amounting  to  two  hundred  acres,  as  appeared 
of  record  in  Cass  county,  the  Plattsmouth  Investment  Com- 
pany at  the  time  holding  an  unrecorded  and  undisclosed 
parol  contract  for  the  purchase  of  the  said  real  estate.  Ap- 
pellee Pickens  contracted  with  the  Plattsmouth  Investment 
Company,  the  equity  holders,  for  the  erection  of  certain 
buildings,  known  as  the  Park  House,  etc.,  and  built  the 
same  on  said  land,  the  Plattsmouth  Land  and  Improve- 
ment Company  not  being  a  party  to  said  contract  Lien 
was  filed  and  suit  brought  to  foreclose  and  sell  the  build- 
ings and  also  the  lands  on  which  they  were  placed.  Decree 
for  plaintiff  ordering  sale  of  premises,  including  realty,  from 
which  decree  this  appeal  is  taken  by  tlie  Plattsmouth  Land 
and  Improvement  Company. 

The  counsel  for  appellee  replied  that  the  counsel  for 
appellants,  in  his  statement  of  the  c&se  says  that  the  Platts- 
mouth Investment  Company  held  an  unrecorded  and  undis- 
closed parol  contract  for  the  purchase  of  the  real  estate 
described  in  the  petition,  at  the  time  the  contract  for  the 
erection  of  a  Park  House,  mentioned  in  the  petition,  was 
m^de.  To  this  we  assent ;  but  we  do  not  assent  to  his  further 
statement  that  the  contract  for  the  erection  of  said  Park 
House  was  made  with  the  Plattsmouth  Investment  Com- 
pany, the  equity  holder,  alone,  and  that  the  Plattsmouth 
Land  and  Improvement  Company,  the  holder  of  the  1^1 
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title,  was  not  a  party  to  said  contract.  The  evidence  in 
this  case  warrants  us  in  stating  that  the  Plattsmouth  Land 
and  Improvement  Company  took  such  action,  through  its 
officers,  in  procuring  the  appellee  to  enter  into  the  con- 
tract and  to  erect  the  building  as  to  make  it  a  party  to  the 
contract. 

The  cause  was  tried  to  the  court  and  the  following  de- 
cree was  entered :  "This  cause  came  on  to  be  heard  upon 
the  petition,  answer,  and  reply,  and  the  evidence,  and  a 
jury  being  waived,  was  submitted  to  the  court,  and  the 
court  finds  that  there  is  due  the  plaintiff  from  the  Platts- 
mouth Investment  Company  and  the  Plattsmouth  Land 
and  Improvement  Company  upon  the  account  set  forth  the 
sum  of  $800,  with  interest  at  the  rate  of  seven  per  cent 
from  January  24,  1888,  and  that  plaintiff  on  November 
19,  1887,  made  an  account  in  writing  of  the  items  set 
forth,  and,  afler  making  oath  thereto,  filed  the  same  in  the 
clerk's  office  of  Cass  county,  where  it  is  duly  recorded,  and 
is  a  subsisting  mechanic's  lien  upon  the  premises  described 
and  known  as  'Rural  Park,'  as  shown  by  the  plat  of 
Livingston  Heights  in  book  15,  page  179,  of  Cass  county 
records,  and  the  buildings  and  improvements  thereon;  and 
the  court  finds  that  the  plaintiff  is  entitled  to  have  said 
lien  enforced.  It  is  therefore  considered  and  adjudged 
that  the  plaintiff  recover  from  the  defendants,  the  Platts- 
mouth Investment  Company  and  the  Plattsmouth  Land 
and  Improvement  Company,  the  sum  of  $800,  with  inter- 
est from  January  24,  1888,  at  seven  per  cent  per  annum, 
and  his  costs  in  this  action,  in  case  said  judgment  is  not 
paid  within  twenty  days  from  the  entry  of  this  judgment," 
in  default  of  which  the  sheriff  of  the  county  was  ordered 
to  sell  the  premises  and  apply  the  proceeds  to  satisfy  the 
judgment. 

The  motion  of  both  defendants  for  a  new  trial  having 
been  overruled  the  case  was  appealed  to  this  court. 

There  were  in  the  court  below  three  parties  defendant  to 
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this  suit:  the  Investment  Company ,*the  Land  and  Improve- 
ment Company,  and  Samuel  D.  Mercer,  its  treasurer,  who 
was  not  found  to  have  been  liable  individually,  and  the  de- 
cree was  rendered  against  the  two  companies,  enforcing  the 
plaintiff's  lien  of  $800,  with  interest,  against  the  Liand 
and  Improvement  Company's  property  described. 

It  appears,  as  a  fact,  that  the  two  companies  were  dis- 
tinct associations,  without  any  liability  in  common,  and 
with  no  other  interest  than  that  of  a  prospective  purchase 
and  sale  of  the  pro[)erty,  under  a  parol  contract,  which  was 
abandoned  by  both. 

It  further  appears  that  the  contract  for  the  building, 
against  which  the  lien  was  rendered,  was  made  with  the 
Investment  Company,  represented  at  first  by  William 
Gratton  as  its  secretary,  and  subsequently  by  L.  F.  Hartz- 
man,  as  shown  by  the  correspondence  between  the  plaintiff 
and  that  company's  secretaries,  attached  as  exhibits  to  die 
testimony. 

It  does  not  appear  from  the  record  that  any  party  other 
than  the  appellee  and  the  Investment  Company  had  any- 
thing whatever  to  do  with  the  contract,  or  that  any  officer 
or  agent  of  the  Land  and  Improvement  Company  partici- 
pated in  the  making  of  the  contract  by  authority  or  volun- 
tarily. 

It  is  contended  by  the  appellee  that  the  latter  company 
may  be  bound  under  the  mechanic's  lien  law  because  S.  D. 
Mercer,  its  treasurer,  in  showing  a  friendly  interest  in  the 
Investment  Company,  or  in  the  appellee,  or  both,  allowed 
his  office,  in  Omaha,  to  be  used  for  a  business  interview  be- 
tween the  contracting  parties.  This  fact  is  not  deemed 
sufficient  to  charge  the  Land  Improvement  Company  either 
directly,  or  impliedly,  with  any  responsibility  under  the 
contract.  It  would  be  unreasonable  to  hold  that  the  inter- 
ests of  the  shareholders  could  be  so  affected  by  such  an  in- 
significant act,  not  done  by  authority  of  the  company. 

The  letters  of  the  appellee  go  to  show  that  he  dealt  with 
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the  Investment  Company;  his  proposal  for  the  buildings 
was  so  addressed,  and  that  company  paid  him  sums  of 
money,  on  account  of  the  building,  which  he  acknowl- 
edged. That  company  has  the  whole  benefit  of  the  im- 
provement, if  there  be  any ;  the  other  making  no  claim  to 
it,  but  disclaiming  all  responsibility  on  account  of  it. 
There  is  apparently  no  hardship,  in  this  equitable  consid- 
eration, to  the  appellee,  or  to  the  Investment  Company. 
One-half  the  contract  price  has  been  paid,  and  the  building 
itself  is  charged  with  the  remainder.  To  charge  forty 
acres  of  ground,  not  legally  involved  in  the  transactions  of 
the  appellee,  would  seem  to  be  both  an  inequitable  and  an 
inexact  construction  of  the  lien  law. 

In  the  case  of  hnsh  v,  Lundln,  28  Neb.,  84,  it  was 
held,  as  to  vendors'  and  mechanics'  liens,  that  when  A  pur- 
chased a  lot  from  B  for  $800,  paying  one- fourth  down, 
the  remainder  to  be  paid  in  ninety  days,  the  contract  not 
being  in  writing,  and  the  purchaser  taking  possession 
erected  a  dwelling  house  before  the  expiration  of  the 
ninety  days,  and  the  mechanics  and  material  men  who  had 
contributed  filed  separate  claims  each  for  a  lien,  and 
brought  their  action  to  foreclose,  A  failing  to  pay  the  bal- 
ance due  on  the  ])urchase  money,  the  property  should  be 
sold  and  the  proceeds  applied.  First,  to  the  amount,  with 
legal  interest,  due  on  the  contract  of  purchase ;  and  Second, 
to  the  payment  of  the  liens  on  the  property,  and  the  re- 
mainder, if  any,  to  the  purchaser;  but  if  there  was  not 
sufficient  after  paying  the  purchase  price  to  satisfy  the 
liens,  the  lien  holders  should  be  paid  pro  rata.  Under 
this  rule  the  vendor's  lien  would  be  paramount ;  but  as 
there  was  a  total  failure  and  abandonment  of  the  unwrit- 
ten contract  of  sale,  without  possession,  except  as  to  the 
building  ground,  it  is  to  be  treated  as  a  forfeiture  of  the 
Investment  Comj)any. 

The  judgment  of  the  district  court  will  therefore  be  re- 
versed, as  to  all  findings  against  The  Plattsmouth  Land 
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and  Improvement  Company,  together  with  all  costs  taxed 
against  said  company,  and  the  lieu  against  the  real  estate 
described  is  discharged  except  as  against  the  building 
erected  by  the  appellee  under  contract  with  the  Platts- 
mouth  Investment  Company,  as  to  which  judgment  be- 
low is  affirmed. 


Judgment  accordingly. 


Th£  other  judges  concur. 


^ 


31    hW 
40    561 


State,  ex  rel.  C.  Harnish,  v.  I.  R.  Smith  et  al. 

[Filed  Mahch  24,1891.] 

Mandamus:  Relatou  a  Private  Citizen:  Demand  Neces- 
sary. It  is  indispeDsable  to  demand  of  the  party,  if  a  prirate 
individDal,  against  whom  application  for  mandamtui  is  to  be 
made,  to  perform  the  duty  before  the  action  is  oommenoed.  (2U- 
ton  V.  Eberhardi,  14  Neb.,  201.) 

Original  application  for  mandamus, 
M.  F.  HannngUm^  and  WiUiam  Leesfy  for  relator. 
Thomas  Carlon^  and  Harwood,  Ames  &  Kelly,  cofi^cu 
No  briefs  filed. 


Cobb,  Ch.,  J. 

The  relator  on  April  29,  1890,  applied  to  this  court  for 
a  peremptory  mandamibs  to  Israel  R.  Smith,  William  J. 
Cnnton,  Frank  Campbell,  Fred  E.  Heinerickson  and  Mich- 
ael M.  Sullivan,  defendants,  as  the  sole  members  of  the 
city  council  of  the  city  of  O'Neill,  in  Holt  county,  alleg- 
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ing  that  he  is  a  citizen  of  the  United  States,  a  resident  tax- 
payer of  the  third  ward  of  said  city,  and  a  duly  qualified 
elector  thereof. 

II.  That  at  the  general  election  on  the  first  Tuesday  of 
April,  1889,  James  P.  Weeks  was  duly  elected  councilman 
for  said  ward  for  the  term  of  two  years,  and  on  October 
15,  1889,  removed  from  said  city,  and  has  been  a  non-resi- 
dent thereof  and  absent  therefrom,  and  said  office  has  re- 
mained vacant  hitherto,  and  was  vacant  more  than  thirty 
days  prior  to  the  election  of  the  first  Tuesday  of  April, 
1890. 

III.  That  less  than  twenty,  and  more  than  ten,  days  be- 
fore said  election,  on  March  15,  1890,  the  defendant  gave 
public  notice  that  at  the  Potter  House,  in  said  Third  ward, 
on  said  day  of  election,  such  election  would  be  held  for  a 
councilman  to  fill  the  vacancy  caused  by  the  removal  of 
Weeks,  which  was  duly  held  accordingly. 

IV.  That  the  total  vote  cast  in  said  ward  at  said  elec- 
tion was  100  votes,  and  no  more,  of  which  the  relator  re- 
ceived, as  councilman,  51  votes  to  fill  such  vacancy,  being 
a  majority,  and  was  thereby  duly  elected  to  such  office. 

V.  That  the  first  meeting  of  said  city  council  thereafter 
was  on  April  6,  following,  at  which  all  the  defendants,  ex- 
cept M.  M.  Sullivan,  were  present,  and  at  which  they  neg- 
lected and  refused  to  issue  to  the  relator  a  certificate  of 
election  as  councilman  for  said  ward,  and  did  issue  certifi- 
cates to  every  other  councilman  elected,  and  also  to  the 
mayor  and  to  other  city  officers  so  elected ;  and  said  coun- 
cil is  not  now  in  session. 

VI.  Your  relator  is  without  other  remedy  at  law. 

VII.  And,  therefore,  asks  a  peremptory  writ  of  man- 
damus commanding  the  defendants  to  issue  to  him  a  cer- 
tificate as  councilman  for  said  Third  ward  of  the  city  of 
O'Neill  for  one  year  to  fill  the  vacancy  aforesaid. 

Notice  was  served  on  the  respondents  of  the  application 
to  be  made  for  the  writ. 


1 
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The  respondents  answered  denying  each  and  every  alle- 
gation of  the  relator. 

2.  They  admit  the  relator  is  a  citizen  and  tax  payer,  as 
stated,  and  that  James  P.  Weeks  was  elected  councilman  of 
the  Third  ward  for  the  term  of  two  years;  also  the  fourth 
paragraph  of  the  information. 

3.  As  to  the  allegations  of  paragraph  two,  they  deny  the 
same  and  aver  that  Weeks  has  not  been  in  the  city  of 
O'Neill  since  Noveml)er  1,  1889,  but  that  his  family  have 
resided  continuously  in  the  Third  ward  at  the  same  resi- 
dence of  said  Weeks  at  the  time  he  was  elected  councilman, 
and  so  reside  at  present;  and  so  deny  the  other  allegations 
of  said  paragraph  two. 

4.  As  to  paragraph  five,  they  aver  that  at  the  first  meet- 
ing, on  April  6,  1890,  after  other  business,  the  session  was 
adjourned  to  April  11,  following,  and  at  the  next  session, 
after  other  business,  adjourned  to  April  30,  following. 

5.  And  deny  that  they  refused  at  any  of  said  meetings 
to  issue  a  certificate  of  election  to  the  relator. 

6.  And  produce  the  certificate  of  the  city  clerk  and  the 
affidavits  of  M.  M.  Sullivan  and  I.  R.  Smith  as  Exhibits 
A,  B,  and  C,  in  evidence  of  the  fact. 

7.  They  deny  that  the  city  council  ever  declared  a  va- 
cancy of  the  oflBce,  or  tliat  it  authorized  a  call  for  an  elec- 
tion for  a  succ»essor  to  said  Weeks.  They  admit  that  the 
mayor,  presuming  there  was  such  vacancy,  owing  to  the 
temporary  absence  of  Weeks,  ordered  the  city  clerk  to 
make  such  call. 

The  relator's  case  should  furnish  to  the  court  prima  fade 
evidence  of  a  duty  on  the  part  of  the  respondents  to  be 
performed  in  their  office  of  common  councilmen,  an  obli- 
gation to  perform  that  duty,  and  their  refusal  to  perform 
it  upon  proof  of  formal  specific  demand. 

The  relator  alleges  that  the  respondents  neglected  and 
refused  to  issue  to  him  a  certificate  of  election  as  council- 
man of  the  Third  ward  of  the  city  of  O'Neill,  to  fill  a 
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given  vacancy;  but  neither  alleges  that  a  demand  was 
made,  nor  brings  proof  of  it. 

The  respondents  deny  either  that  a  demand  was  made  by 
the  relator,  or  that  a  refusal  was  given  by  themselves  to 
issue  the  certificate.  In  the  case  of  TuMon  v.  Eberhardt,  14 
Neb.,  201,  it  was  held, "where  mandamus  is  instituted  by 
a  private  individual  against  a  county  clerk  and  treasurer  to 
require  them  to  keep  the  books  of  their  respective  offices 
in  a  particular  manner,  it  must  appear  that  a  demand  for 
that  purpose  was  made  upon  the  officers  before  the  action 
was  commenced.^' 

In  Redfield  on  Railways,  p.  659,  it  is  said  that  "It  is 
first  indispensable  to  demand  of  the  party  against  whom  the 
application  for  mandamus  is  to  be  made  to  perform  the 
duty."  {State  v.  Ooveimor,  1  Dutch.,  331 ;  8t<Me  v,  Lehre, 
7  Rich.,  234;  State,  v.  Davis,  17  Minn.,  429.)   . 

For  the  want  of  evidence  of  demand  by  the  relator  the 

writ  is 

Denied. 


The  other  judges  concur. 


A.  B.  Symns  &  Co.  V.  C.  F.  Benner  et  al. 

[Filed  Mabch  24,  1891.] 

1.  Sale:  Fbaud:  Rescission:  Tender  of  Price:  The  general  rule 

18  that  a  party  who  seeks  to  rescind  a  contract  entered  into  on 
frandnlent  representation,  mnst  return  or  offer  to  return  the 
property  acquired  by  such  contract  within  a  reasonable  time,  so 
as  to  place  the  property  and  the  adverse  party  substantially  in 
the  same  condition  as  at  the  time  the  property  was  received. 
There  are  some  exceptions  to  this  rule,  however. 

2.  :  Case  Stated.  One  S.  sold  goods  to  B.  upon  the  repre- 
sentation that  he  (B.)  was  entirely  free  from  debt,  that  the 
goods  in  his  store  were  paid  for  and  that  he  was  in  the  habit  of 
discounting  his  bills  and  would  pay  the  same  within  ten  days^ 

38 


81  iM8| 

85  77P| 

31  {)93 

47  233 


594  NEBRASKA  REPORTS.         [Vol.  31 


Symns  v.  Benner. 


i?lierenpon  goods  to  the  amoant  of  $500  were  sold  to  him  hj  S. 
In  ten  days  from  the  date  of  the  purchase  B.  paid  $100,  and 
soon  afterwards  executed  a  mortgage  for  a  large  amonnt  to  his 
brother  and  surrendered  possession  thereunder  of  his  goods. 
Attachments,  etc,  were  thereupon  levied  upon  the  goods,  where- 
upon S.  brought  an  action  of  repleTin  to  recover  the  goods  pre- 
viously sold  by  him,  and  on  the  trial  paid  into  court  the  amonnt 
of  money  paid  by  B.  on  the  purchase,  less  the  value  of  the  goods 
sold  by  B.  Held,  That  as  there  was  uncertainty  as  to  the 
amount  of  said  goods  sold  by  B.,  and  as  the  offer  to  pay  the  re^ 
idue  of  the  $100  was  made  on  the  trial,  and  as  soon  as  the 
amount  was  ascertained,  it  was  within  a  reasonable  time. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Appelget,  J. 

F,  Martin,  for  plaintiff  in  error,  cited :  Wells,  Beplevini 
sees.  318,  321-2,  324,  331 ;  1  Addison,  Contracts,  452; 
Sargent  v.  Stram,  23  Cal.,  360 ;  Ryan  v.  Brant,  42  111.,  79; 
Schweizer  v,  Tracy,  76  Id,,  345;  Hendrickson  v.  Hendrich' 
8(m,  51  la.,  68 ;  Odwego  Starch  Factory  v.  Lendrum,  57  Id,, 
577;  Reid  v.  Cowduroy,  44  N.  W,  Rep.  [la.],  351 ;  Pdm 
V.  miles,  48  Md.,  506;  Thurston  v.  Blanchard,  22  Pick., 
[Mass.],  20;  Manning  v.  Albee,  11  Allen  [Mass.],  522-3; 
Poor  V.  Woodbum,  25  Vt.,  239 ;  Clough  v,  L.,  etc.,  R.  Co., 
L.  R.,  7  Exch.,  26. 

J,  D,  GUman,  Isham  Reams,  C,  Gillespie,  and  E.  W. 
Thomas,  contra,  cited:  Herman  v.  Haffenegger,  54  Csl., 
161 ;  Bowen  v,  Schuler,  41  111.,  193;  Moriarty  v.  Stofferan, 
89  Id.,  528;  Smith  v.  Schmitz,  10  Neb.,  605;  First  Nat. 
Bank  r.  Yocum,  11  Id.,  328;  Faulkner  v.  Klamp,  16  Id., 
174;  Grimes  r.  Farrington,  19  Id.,  47;  SchtUenberg  v.  Har- 
riman,  21  Wall.  [U.  S.],  44;  1  Benjamin,  Sales,  649;  1 
Greenl.,  Ev.,  634;  7  Wait's  Act.  &  Def.,  579. 

Maxwell,  J. 

The  plaintiffs  are  wholesale  grocers  in  Atchison,  Kansas. 
In  August,  1888,  C.  F.  Benner,  one  of  the  defendants,  was 
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-engaged  in  the  mercantile  business  in  a  small  way  in  Falls 
€ity,  Neb. 

He  was  anxious  to  add  aline  of  groceries  to  his  business, 
and  in  order  to  obtain  credit  from  the  plaintiffs  represented 
to  their  salesmen,  in  substance,  that  his  stock  was  paid  for 
and  that  he  discounted  his  bills  from  wholesale  dealers. 
Relying  upon  these  and  other  representations  of  Benner  the 
plaintiff  sold  him  goods  to  the  amount  of  $oOO. 

About  ten  days  after  the  sale  took  place  Benner  sent  the 
•plaintiffs  $100  to  apply  on  the  purchase.  A  number  of 
letters  followed  from  the  plaintiffs  urging  payment  of  the 
goods,  but  no  other  payment  was  made  thereon.  About 
the  middle  of  September,  1888,  C.  F.  Benner  executed  a 
mortgage  to  C.  C.  Benner,  his  brother,  for  more  than 
$2,000,  and  the  latter  immediately  took  possession.  Vari- 
ous creditors  of  C.  F.  Benner  thereupon  procured  attach- 
ments, etc.,  and  levied  them  on  the  goods  in  the  possession 
of  C.  C.  Benner. 

The  plaintiffs  in  this  action,  as  soon  as  they  learned  of  the 
mortgage  of  C.  F.  Benner  to  his  brother,  sought  to  rescind 
the  sale  and  brought  an  action  of  replevin  against  the  two 
Benners,  under  which  they  took  all  the  goods  undisposed 
of  which  had  been  purchased  from  the  plaintiffs.  It  ap- 
peared on  the  trial  that  $47.00  worth  of  the  goods  had 
been  sold,  whereupon  the  plaintiff  paid  into  court  $53.00 
for  the  use  of  C.  F.  Benner. 

Upon  the  conclusion  of  the  testimony  for  the  plaintiff  the 
defendants  filed  the  following  motion,  which  was  sustained: 
"Defendants  move  the  court  to  direct  the  jury  to  find  a 
verdict  in  favor  of  the  defendant,  for  the  reason  that  the 
plaintiffs  have  not  made  out  a  prima  facie  case  to  entitle 
them  to  recover,  for  the  following  reasons : 

"  Ist.  There  is  no  proper  rescission  of  the  contract  of  pur- 
chase of  the  goods  by  C.  F.  Benner  from  the  plaintiffs.  It 
has  developed  in  the  testimony  that  the  purchase  was 
made  by  young  Benner,  the  goods  were  delivered  ^  Falls 
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City,  and  that  the  sum  of  $100  was  paid  on  the  purchase 
price  of  the  goods  by  Benner;  and  there  is  no  showing  on 
the  part  of  the  plaintiffs  that  this  money  was  returned  or 
offered  to  be  returned  to  Benner  previous  to  the  bringing  of 
the  suit  in  replevin  ;  and  until  said  offer  or  return  is  made, 
where  the  claim  is  that  the  goods  were  fraudulently  pur- 
chased, the  vendoi-s  of  the  goods  have  no  right  of  action; 
and  for  the  reason  that  no  rescission  having  tikcn  place  the 
plaint iff^s  were  in  no  condition  to  say  that  they  were  the 
owners  of  the  goods  and  entitled  to  their  possession,  as  the 
original  contract  had  not  been  disposed  of  by  rescission. 

"2d.  For  the  reason  that  it  has  developed  in  the  testi- 
mony that  Thompson  was  in  possession  of  the  goods  bv 
writs  of  execution,  and  there  is  no  testimony  to  show  that 
the  debts  which  those  executions  represented  had  not  been 
contracted  before  or  since  this  contract  was  made  for  the 
purchase  of  these  goods." 

The  general  rule  is  that  a  party  who  seeks  to  rescind  a 
contract  must  return,  or  offer  to  return,  the  property  ac- 
quired by  such  contract  within  a  reasonable  time,  and  in 
such  a  way  as  to  place  the  property  and  the  vendor  sub- 
stantially in  the  same  condition  as  at  the  time  the  property 
was  received.  {Manahan  v.  Noi/es,  52  N.  H.,  232;  lAiue 
V.  Latimer,  41  Ga.,  171 ;  Skinnefi'  v.  White,  17  Johns.,  357; 
Pintard  v,  Martin,  S.  &  M.  Ch.  [Miss.],  126;  Hanson  c. 
Fidd,  41  Miss.,  712;  Clark  v.  Tennant,  6  Neb.,  549;  5 
Wait's  Actions  and  Defenses.)  There  are  some  exceptions 
to  the  rule,  however,  as  where  a  party  guilty  of  fraud  has 
put  it  out  of  the  power  of  the  party  defrauded  to  make  such 
return,  or  such  return  is  impossible,  as  in  a  case  of  exchange 
of  auimals,  where  tlie  one  received  has  died  from  a  conta- 
gious disease  existing  when  the  exchange  was  made. 
{Faulkner  v.  Klamp,  16  Neb.,  174;  Jones  v.  Edwards,  1  Id., 
170;  Masson  v,  Bovet,  1  Dcnio,  69.) 

The  rule  is  that  the  party  defrauded  must  do  what  he 
can  to  j>lace  the  other  in  statu  quo,  (  Wilber  v.  Floods  16 
Mich.,  45 ;  First  Natl.  Bank  v,  Yocum,  1 1  Neb.,  328.) 
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In  the  case  at  bar  it  was  evident  at  the  time  the  action 
was  instituted  that  a  considerable  portion  of  the  goods  pur- 
chased had  been  sold.  The  exact  amount  does  not  appear 
to  have  been  ascertained  until  the  trial. 

On  being  ascertained,  however,  the  plaintiffs  at  once 
tendered  the  remaining  amount  due.  This,  under  the  cir- 
cumstances, would  seem  to  be  sufficient. 

It  is  very  evident  that  the  goods  were  obtained  by  fraud 
and  misrepresentation,  and  would  not  have  been  furnished 
to  C.  F.'Benner  had  he  not  willfully  and  deliberately  mis- 
represented the  facts  to  the  plaintiffs. 

The  plaintiffs  had  a  right  to  claim  their  goods  upon 
tendering  back  the  money  paid  thereon ;  and  this  tender, 
so  far  as  appears,  was  made  at  the  earliest  opportunity  after 
the  amount  due  was  ascertained. 

The  court  therefore  erred  in  directing  a  verdict,  and  the 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 


The  other  judges  concur. 


H.  C.  McEvONY  ET   AL.  V.  McCaNN   &  BiGLIN. 

[Filed  March  24,  1891.] 

Xnaolvency:  Confession  of  Judgment:  Sale:  Validity.  The 
firm  of  C.  &  B.,  beiog  indebted  to  vnrions  parties,  confessed 
jadgments  in  favor  of  certain  creditors,  and  executions  were 
thereupon  levied  npon  their  stock  of  goods.  Before  the  sale 
under  the  executions  the  judgment  debtors,  with  the  consent  of 
the  execution  creditors,  sold  the  goods  for  their  full  value  to  M. 
A  B.,  who  paid  said  judgments  and  other  debts.  Held,  In  the 
absence  of  any  proof  impeaching  the  judgments  or  the  good 
faith  of  &(.  &.  B.  in  making  the  purchase,  that  the  sale  would 
not  be  declared  fraudulent  and  void  as  to  other  creditors. 


^ 
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Error  to  the  district  court  for  Holt  countj.     Tried 
below  before  Norris,  J. 

H.  M.  Uttley,  for  plaintiff  in  error  Hershiser. 

Thomas  ffDay,  contra. 

Maxwell,  J. 

In  December,  1886,  the  firm  of  Cook  &  Biglin  were  en- 
gaged in  the  mercantile  business  at  O'Neill,  and  being  in- 
debted to  various  persons,  on  the  16th  day  of  December, 
1886,  confessed  judgments  in  favor  of  various  creditors  in 
the  aggregate  for  $1,416.  Executions  were  thereupon  is- 
sued upon  said  judgments  and  levied  upon  the  stock  of 
goods  in  controversy.  The  goods  remained  in  the  posses- 
sion of  the  constable  until  about  the  21st  of  December,. 
1886,  when  the  defendants  in  error  claimed  to  have  pur- 
chased the  goods  and  received  bills  of  sale  from  the  judg- 
ment debtors  and  judgment  creditors.  On  the  following 
day,  other  creditors  procured  attachments  against  Cook  A 
Biglin,  and  caused  the  same  to  be  levied  upon  the  stock  of 
goods  in  question.  Afterwards,  on  the  same  day,  the  de- 
fendants in  error  brought  an  action  of  replevin  and  re- 
claimed the  goods. 

On  the  trial  of  the  cause,  the  court  found  in  favor  of  the 
defendants  in  error,  and  rendered  judgment  for  one  cent 
damages. 

The  testimony  shows  that  the  person  named  Biglin,  why 
was  a  member  of  the  firm  of  McCann  &  Biglin,  is  a  brother 
of  a  person  of  the  same  name  who  was  a  member  of  tlie 
firm  of  Cook  &  Biglin.  The  testimony  tends  to  show  that 
McCann  &  Biglin  purchased  the  goods  in  controversy  for 
their  full  value  and  paid  the  purchase  money  to  creditors 
of  the  firm  of  Cook  &  Biglin.  So  far  as  appears,  the  de- 
sign on  their  part  was  not  to  defraud  creditors  of  Cook  & 
Biglin. 
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It  is  unnecessary  to  review  the  testimony  at  length. 
The  defendants  in  error  appear  to  have  acted  in  good  faith 
and  will  be  protected. 

There  is  no  error  in  the  record,  and  the  judgment  is 


Affirmed. 


The  other  judges  concur. 
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William  Schock,  appellant,  v.  Falls  City, 

appellee. 


[Filed  Mabch  24,  1891.] 

Ad  verse  Possession :  Opening  Stbebts*.  Injunction.  A  party 
who  has  been  ia  the  open,  notorioas,  exclosive,  adverse  possession 
of  a  portion  of  a  town-site  for  a  period  of  time  sufficient  to  bar 
an  action  against  him  to  recover  possession  thereof,  thereby  ac- 
quires an  absolute  title  to  said  land,  and  may  protect  his  posses- 
sion by  injunction  against  unlawful  acts  of  the  city  authorities 
in  attempting  to  open  streets  through  his  land. 

Appeal  from  the  district  court  for  Richardson  county. 
Heard  below  before  Appelget,  J. 

J,  D.  Gilman,  and  E,  W.  Thomas,  for  appellant : 

Injunction  is  the  proper  and  only  adequate  remedy. 
{Bolton  V.  McShane,  25  N.  W.  Rep.  [Ia.],  135;  Normand 
V.  Otoe  Qmntyy  8  Neb.,  21 ;  Poirier  v.  Fetter,  20  Kan.,  47.) 
An  action  of  trespass  would  settle  nothing.  {Davis  v.  Lond-^ 
green,  8  Neb.,  43;  Tamer  v.  Stewart,  17  Rep.,  63;  Wilson 
V.  Mineral  Point,  39  Wis.,  160;  Maxwell,  PI.  &  Pr.  [4th 
Ed.],  547-52.)  Appellant's  adverse  possession  for  fifteen 
years  should  prevent  the  city  from  now  opening  the  street. 
{Ft.  Smith  V.  MoKibbin,  41  Ark.,  45-8;  Litchfield  v.  WO- 
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mot,  2  Root  [Conn.],  288;  Dudley  v.  Tinistees,  12  B.  Mod. 
[Ky.],  610;  Pella  v.  Scholte,  24  la.,  283;  ancinnaii  v. 
Evauis,  5  O.  St.,  594;  Lessees  of  Cineinnaii  ».  Presbyterian 
Churchy  8  O.,  310;  Knight  v.  Heaton,  22  Vt.,  481 ;  Sick- 
mond  V.  Poe,  24  Gratt.  [Va.],  142;  Wheeling  v.  Camfbell 
12  W.  Va.,  36 ;  Gregtyry  v.  Lincoln,  13  Neb.,  356.)  The 
maxim,  ^^ nullum  tempus  occurrit  regiy^  does  not  apply  to 
cities  and  villages.  {Alves  v.  Henderson^  16  B.  Mon.  [Ky.], 
131 ;  Clements  v,  Anderson,  46  Miss.,  b%\]  St.  Charles  Co. 
V.  Powell,  22  Mo.,  525;  Vanck  v.  N.  Y.  Corp.,  4  Johns. 
Ch.,  53;  Evans  v.  Erie  Co.,  66  Pa.,  St.,  222;  Arapahoe  v, 
Albee,  24  Neb.,  242 ;  Wheeling  v.  Campbell,  Leasee,  v.  Presb. 
Church,  and  Ft.  Smith  v.  McKibbin,  supra.) 

Frank  Martin,  and  C  Gillespie,  contra: 

The  threat,  if  executed,  would  only  amount  to  a  trespass, 
for  which  there  is  an  adequate  remedy  at  law,  and  injunc- 
tion will  not  lie.  {Tigardv.  MoffiJt,  13  Neb.,  565;  Hopkins 
V.  Keller,  16  Id.,  569;  Council  Bluffs  v.  Stewart,  51  la., 
385 ;  3  Wait's  Act.  &  Def.,  685,  701.^  Tlie  injury  threat- 
ened is  not  irreparable,  but  may  be  compensated  in  dam- 
ages. (Maxwell,  PI.  &  Pr.  [4th  Ed.],  551 ;  Bgard  p. 
Moffit,  supra)  Smith  v.  Oconomoxooc^  49  Wis.,  694.)  The 
statute  does  not  run  against  the  state.  {Blazer  v.  Johnson 
11  Neb.,  405.)  Nor  should  it  run  against  the  publia 
{State  V.  Cincinnati,  18  O.  St.,  262;  Evans  v.  Erie  Co.,  66 
Pa.  St.,  223.)  Prescriptive  right  to  a  street  can  never  be 
acquired  by  obstructing  it,  and  no  acquiescence  by  the  au- 
thorities can  deprive  the  public  of  its  use.  {Com.  v.  Upton, 
6  Gray  [Mass.],  476 ;  N.  W.  Fei'tilizing  Co.  v.  Hyde  Park, 
97  U.  S.,  659 ;  Jasey  City  v.  Morris  Canal  Co.,  1  Beasl. 
[N.  J.],  547;  Wait's  Act.  &  Def.,  vol.,  4,  p.  782 ;  vol.  6,  p. 
324;  vol.  8,  p,  495-6,  and  citations  on  pages  named;  Dil- 
lon, Mun.  Corp.  [1st  Ed.],  sees.  530-33,  and  citations; 
Simmons  v.  Cornell,  1  R.  I.,  519;  Alton  v.  III.,  etc.,  Co.,  12 
111.,  60;  Tumcy  v.  Chamberlain,  15  Id.,  271.) 
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Maxwell,  J. 

A  demurrer  was  sustaiDed  to  the  petition  in  the  court 
below  and  the  action  dismissed.  The  petition  is  as  fol- 
lows : 

"That  on  the  17th  day  of  February,  A.  D.,  1870,  one 
A.  J.  Weaver  was  the  owner  of  the  N.  W.  J  of  section  14, 
in  town  1,  range  16,  in  Richardson  county,  Nebraska, 
and  said  A.  J.  Weaver  and  Martha  Weaver,  as  his  wife, 
caused  said  above  described  tract  of  land  to  be  all  sur- 
veyed, platted,  and  laid  out  into  lots,  blocks,  streets,  and 
alleys,  and  caused  a  map  or  plat  of  said  survey,  showing 
said  streets,  alleys,  lots,  and  blocks,  to  be  made,  signed, 
acknowledged,  and  filed  for  record  in  the  county  clerk's 
office  of  said  county  and  recorded  in  the  records  of  said 
county,  showing  said  land  so  platted  and  laid  out  as 
*  Weaver's  Addition  to  the  City  of  Falls  City,  Nebraska.' 
At  such  time  nearly  all  of  said  laid  was  cultivated  field, 
and  used  and  occupied  only  as  such ;  that  upon  said  map 
was  shown  a  strip  of  land  marked  as  ^Cameron  street,' 
commencing  at  a  point  on  the  north  line  of  said  land  and 
about  508  feet  west  of  the  N.  E.  corner  of  N.  W.  J  of  section 
14,  and  running  thence  south  to  the  south  line  of  said 
quarter  section. 

"That  said  'Cameron  street'  was  never  opened,  or 
worked,  or  prepared  for  a  public  street,  or  used,  traveled, 
or  accepted  as  such,  or  used  for  public  travel,  but  passed 
along  a  portion  of  said  cultivated  field  where  there  were 
no  occupants  or  residents,  and  no  one  to  travel  or  pass 
over  the  same,  and  in  a  secluded,  out  of  the  way,  and  un- 
occupied locality ;  that  a  very  short  time  after  the  filing 
of  the  pUu,  plaintiff  cannot  give  exact  date,  the  owner  of 
all  of  what  is  shown  on  said  plat  as  blocks  7  and  8,  and 
lots  11,  12,  13,  and  14,  in  block  number  9,  took  actual 
adverse  possession  of,  fenced,  enclosed,  and  cultivated, 
commencing  at  a  point  50  feet  west  of  N.  E.  corner  of  said 
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block  9,  and  on  the  north  line  of  said  block^  running 
thenoe  east  on  and  along  the  south  side  of  6th  street  to 
the  east  line  of  said  quarter  section,  thence  south  on  and 
along  the  east  line  of  said  quarter  section,  to  the  south 
line  of  5th  street,  thence  west  on  and  along  the  south  line  of 
5th  street  to  a  point  50  feet  west  of  the  S.  E.  corner  of  block 
9,  and  thence  north  on  and  along  the  west  line  of  lots  14 
and  11,  in  said  block  9,  to  the  place  of  l)^inning,  and  the 
same  was  all  fenced  together  in  one  inclosure,  including 
therein  that  part  dalled  '  Cameron  street,'  between  blocks 
8  and  9,  and  was  so  actually  held,  occupied,  and  used  by 
said  owner,  who  was  one  of  the  grantors  of  plaintiff  in 
direct  line,  and  said  land  was  so  actually  adversely  held, 
occupied,  and  in  the  continuous  undisputed  quiet  possess- 
ion of  grantors  of  plaintiff  up  to  the  year  1878. 

"Tiie  plaintiff  in  October,  1878,  finding  said  grantors  m 
actual,  adverse,  quiet,  undisputed,  peaceable,  continuous 
possession  of  all  the  lands  in  said  enclosure,  purchased  the 
same  and  received  from  the  grantors  of  plaintiff  undisputed, 
actual,  and  adverse  possession  of  all  the  lands  in  said  en- 
closure, including  said  'Cameron  street,'  at  that  point, 
and  from  said  last  date,  to-wit,  October,  1878,  at  all  times 
plaintiff  has  claimed  and  held  actual,  adverse,  undisputed, 
continuous,  and  quiet  possession  of  all  said  land  in  said  en- 
closure, including  said  *  Cameron  street'  at  tliat  point,  and 
now  has  said  possession  and  has  held  the  same  personally 
for  more  than  eleven  years  before  the  filing  of  this  petition, 
and  plaintiff  and  his  grantors  have  so  held,  used  and  oc- 
cupied and  been  in  said  continuous,  adverse  possession  of 
same  for  more  than  fifleen  years  last  past  before  the  com- 
mencement of  this  action,  and  said  enclosure  has  during 
said  time  remained  the  same. 

"That  defendant,  the  city  of  Falls  City,  Richardson 
County,  Neb.,  has  not  during  all  said  years  set  up  or 
claimed  any  right  in  any  land  in  said  enclosure,  but  now 
sets  up  and  claims  a  right  by  its  ofiicei*s,  agents,  and  ser- 
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vants^  by  reason  of  said  plat  as  aforesaid,  to  cause  to  be  in 
a  snmmarj  way  taken  away  the  fences  and  property  of 
plaintiff  around  said  enclosure,  and  all  obstruction  so  far  as 
the  same  may  be  found  within  the  former  limits  of  what 
was  marked  on  said  plat  as  '  Cameron  street/  and  asserts 
that  said  defendant  and  its  officers  and  agents  have  the 
right,  authority,  and  power  to  throw  open  said  enclosure 
and  open  up  said  strip  of  land  marked  on  said  map  as 
'Cameron  street,'  and  without  any  proceedings  to  con- 
demn the  same  or  l^ally  acquire  such  right,  but  such  de- 
fendants and  its  officers  and  servants,  acting  in  aii  arbitrary 
and  unlawful  way,  threaten  and  are  about  to  forcibly  re- 
move the  fences  and  enclosure  of  plaintiff  and  open  up  a 
public  street  through  said  land  of  plaintiff  as  it  now  is  and 
has  existed  and  remained  continuously  forever  fifteen  years 
last  passed. 

"Plaintiff  further  shows  that  if  defendant  is  permitted  to 
remove  said  fences,  open  up  a  street  and  destroy  said  en- 
closure, as  defendant  threatens  and  is  now  about  to  do,  the 
same  will  leave  the  surrounding  property  of  plaintiff  in 
narrow  strips  and  small  patches  and  of  such  shape  as  to  be 
worthless,  and  will  destroy  the  value  of  the  same  and  ren- 
der the  same  worthless. 

"That  said  land  is  in  a  secluded,  out  of  the  way  and  re- 
mote locality,  where  same  is  worthless  except  as  farming 
land,  and  where  there  is  no  public  travel. 

"That  the  defendant,  its  officers  and  servants,  have  no 
right,  power,  authority  or  jurisdiction  to  open  said  'Cam- 
eron street'  at  that  point  where  the  same  may  appear  on 
said  tract  of  land.  That  said  'Cameron  street'  and  all 
rights  to  the  same  have  been  and  are  completely  barred, 
vacated,  and  lost  by  the  laws  of  limitation  and  an  entire 
failure  to  use,  occupy,  travel,  or  work  said  street,  and  by 
the  entire  failure  to  at  any  time  open  up  or  use  said  land 
as  a  street  at  any  time  for  more  than  ten  years  last  passed, 
and  if  at  any  time  said  defendant  had  any  such  right  to 
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open  said  'Cameron  street'  tiie  same  has  been  lost,  barred, 
and  destroyed  by  the  open,  notorious,  actual,  undisputed, 
exclusive  and  continuous  possession  of  said  land  by  plaint- 
iff and  his  grantors  for  more  than  fifteen  years  last  passed, 
and  by  the  laws  of  limitation  of  the  state  of  Nebraska,  and 
thereby  plaintiff  has  become  the  owner  of  all  said  street 
and  land. 

"Defendant,  its  agents,  officers  or  servants  have  no  right, 
authority  or  jurisdiction  to  come  upon  said  land  or  any 
part  of  said  enclosure,  or  to  interfere  with,  remove,  or  take 
the  fences  or  improvements  of  plaintiff  or  any  part  thereof 
away,  or  to  disturb  plaintiff  in  the  continued  enjoyment 
and  possession  of  same,  or  to  attempt  in  a  summary  way  to 
open  a  street  through  said  tract  of  land  or  any  part  thereof 
without  first  proceeding  to  condemn  or  obtain  such  right 
as  provided  by  law. 

"That  said  defendant,  the  city  of  Falls  City,  Richardson 
county,  Nebraska,  now  threatens  to  and  is  about  to  proceed 
in  a  summary  oppressive  and  illegal  way  to  tear  down,  re- 
move, and  destroy  plaintiff's  fences  and  improvements  upon 
said  land,  and  plow  up,' dig,  excavate,  waste  and  burrow 
earth  therein,  which  said  act,  if  permitted  to  be  done,  will 
destroy  the  value  of  said  property  and  render  useless  the 
surrounding  property  of  plaintiff,  for  any  purpose  for 
which  plaintiff  purchased  or  has  personally  used  the  same 
for  over  eleven  years  last  passed  and  now  uses  the  same; 
and  said  defendant,  unless  restrained  by  the  order  of  this 
court,  will  attempt  to  assert  and  put  in  force  said  claim  of 
right  to  open  and  remove  plaintiff's  enclosure  and  will 
commit  the  acts  and  wrongs  hereinbefore  set  forth  to  the 
great  and  irreparable  injury  of  the  plaintiff. 

That  said  defendant  asserts  said  right  only  l)ecause  of 
the  said  strip  of  land  being  marked  *  Cameron  street '  upon 
said  plat  so  filed  by  said  Weaver.  That  said  plafc  so 
marked  and  claim  so  made  by  said  defendant  and  the  said 
acts  and  threats  of  said  defendant  casts  a  cloud  upon  the 
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rights  and  titles  and  possession  of  plaintiif  in  and  to  said 
tract  of  land,  and  casts  discredit  upon,  lessens  and  depre- 
ciates the  value  of  plaintiff's  title  and  property  and  his 
right  to  occupy  the  same,  and  plaintiff  is  entitled  to  have 
his  title  and  possession  to  all  of  said  land  quieted  as 
against  the  city  of  Falls  City,  Richardson  county.  Neb., 
and  all  its  agents,  officers,  and  servants,  and  against  any 
right  to  open  or  cause  to  be  opened  any  street  or  public 
way  through  said  land,  except  after  having  secured  said 
right  by  condemnation  and  payment  of  damages  found. 

"  That  no  proceedings  have  ever  been  had  for  the  con- 
demnation of  the  right  or  appraisement  of  damages  for  the 
opening  of  said  street,"  etc. 

If  the  allegations  in  the  petition  are  true,  the  plaintiff 
has  been  in  possession  of  the  land  in  controversy  adversely 
for  a  sufficient  length  of  time  to  give  him  title  by  adverse 
possession.     This  possession  he  may  protect  by  injunction. 

While  the  doctrine  is  generally  recognized  that  a  mere 
trespass  will  not  be  restrained  when  the  injury  would  not  be 
irreparable  and  the  trespasser  is  solvent,  and  adequate  dam- 
age for  the  injury  may  be  recovered  at  law,  still  an  injunc- 
tion will  be  issued  to  restrain  a  public  officer  from  proceeding 
illegally  and  improperly  under  claim  of  right.  {Johnson  v. 
Halm,  4  Neb.,  149;  Bellcnap  r.  Belknap^  2  Johns.  Ch., 
472;  Livingston  v.  Livingston,  6  Id.,  497;  Mohawk  & 
Hudson  R,  R.  Co,  v,  ArtcheVy  6  Paige  Ch.,  83.) 

Where  the  injury  complained  of  is  a  continuous  one  and 
the  remedy  at  law  must,  therefore,  be  successive  suits,  and 
an  action  for  damages  be  wholly  inadequate  for  the  plaint- 
iff's protection,  he  will  be  granted  an  injunction  to  restrain 
the  injury.  {Bolton  v.  McShane,  25  N.  W.  R.,  135 ;  Shi- 
mer  v,  Morris  Canal  Co.,  27  N.  J.  Eq.,  364 ;  10  Am.  & 
Eng.  Ency.  of  Law,  879.) 

The  equity  rule  is,  that  a  trespass  will  be  restrained 
when  the  threatened  injury  is  irreparable,  when  the  tres- 
passer is  insolvent,  or  when  there  exist  other  circumstances 
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which  render  the  interposition  of  the  court  necessary  and 
proper,  among  which  will  be  the  avoidance  of  circuity  and 
multiplicity  of  actions.  (10  Am.  &  Eng.  Ency  of  Law, 
881,  and  cases  cited.) 

In  our  view  the  petition  states  a  cause  of  action  wbidi 
entitles  the  plaintiff  to  relief. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


The  other  judges  concur. 
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South  Branch  Lumber  Co.  v.  Robert  Litti.ejohn 

et  al. 

[Filed  Mabch  24,  1891.] 

1.  Promissory  Ifl'ote :  Payment:  Failure  to  Prove.  OneL, 
haTing  dealings  with  the  Stewart-Chate  Lamber  Go.  at  Adams, 
Nebraska,  in  1887,  gave  his  Dote  thereto  for  $269.80.  This  note 
soon  aAerwards  was  trausferred  to  the  South  Branch  Lumber 
Co.,  which  brought  an  action  on  the  note.  L.  pleaded  payment, 
and  in  support  thereof  introduced  a  receipt,  "  Received  from  D. 
Littlejohn  $100  on  account,  $100.  Signed,  S.  C.  L.  Co."  Tbe 
party  giving  this  receipt  did  not  have  the  note  in  his  possession, 
and  the  proof  failed  to  show  that  he  was  authorized  to  receive 
the  money.     Hcld^  A  failure  of  proof  on  a  material  point 

%  :  :  Authority  to  Rsceiyb:  Burden  of  Proof.  A 

party  who  pays  money  to  another,  to  be  applied  on  a  note  which 
such  person  has  not  in  his  possession,  assumes  the  burden  of 
proof  to  show  the  authority  of  the  person  to  whom  payment  is 
made  to  receive  the  money. 

Error  to  the  district  court  for  Gage  oountj.    Tried 
below  before  Broady,  J. 
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Chapman  &  Geiathardt,  and  C.  G.  DaweSy  for  plaintiff 
in  error. 

W.  8.  8ummei*8y  contra. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  in  error  against 
the  defendant  in  error  in  July,  1888,  upon  a  promissory 
note  as  follows : 

« $269.80.  Adams,  Neb.,  March  4, 1887. 

*'On  or  before  nine  months  after  date,  I  promise  to  pay 
to  the  order  of  the  Stewart-Chute  Lumber  Co.  $269.80, 
at  Adams,  Gage  County,  Nebraska,  value  received,  with 
interest  at  the  rate  of  10  per  cent  per  annum. 

"David  Littlejohn.         Egbert  Littlejohn." 

It  is  alleged  in  the  petition  that  on  the  9th  day  of  De- 
cember, 1887,  the  Stewart-Chute  Lumber  Co.,  by  its 
president,  Francis  Beidler,  endorsed  said  note  and  de- 
livered the  same  to  plaintiff.  The  answer  of  the  defendant 
admits  the  making  of  the  note,  but  alleges  payment  thereof, 
and  denies  that  the  plaintiff  is  the  owner  of  the  note.  On 
the  trial  of  the  pause  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  $41.19,  upon  which  judg- 
ment was  rendered.  As  evidence  of  part  payment  on  be- 
half of  the  defendant  the  check  of  David  Littlejohn  for 
$150  was  introduced  in  evidence  as  follows: 

"  $150.  Beatrice,  Neb.,  February  4,  1888. 

"American  Savings  Bank,  pay  to  the  Bank  of  Adams, 
or  bearer,  one  hundred  and  fifty  dollars. 

"David  Littlejohn." 

The  proof  shows  that  this  check  was  applied  on  the  note 
in  suit.  There  is  also  a  receipt  marked  "  Exhibit  B  "  in 
the  record,  of  which  the  following  is  a  copy : 


608 


NEBRASKA  REPORTS.         [Vol.  31 


South  Branch  Lumber  Co.  ▼.  LitUeJohn. 


"Adams,  Neb.,  June  22, 188— 
(The  last  figure  illegible.) 
"Received  from  D.  Littlejobn  one  hundred  dollars  on 
account. 

"  $100.  S.  C.  L.  Co.'' 

It  will  be  observed  that  according  to  the  receipt  this 
money  was  to  be  applied  on  account  which,  if  the  defend- 
ant's testimony  is  true,  had,  at  the  time  of  the  payment 
been  merged  into  the  note  in  suit. 

The  defendant  David  Littlejobn  was  called  as  a  witness 
in  his  own  behalf,  and  on  cross-examination  testified  as 
follows : 

Q.  You  say  you  made  just  two  payments  on  that  note? 

A.  Yes. 

Q.  What  time  did  you  state  they  were  made? 

A.  Some  time  in  the  fore  part  of  the  summer  of  1887 
— I  believe  in  the  winter  of  1888. 

Q.  What  were  these  two  sums? 

A.  One  was  for  $100,  and  one  for  $150. 

Q.  Which  of  the  two  was  paid  first? 

A.  Why,  the  $100  was  paid  first. 

Q.  (Showing  defendant  defendant's  Exhibit  B.)  When 
was  this  receipt  given — the  date  seems  to  be  obliterated? 

A.  Some  time  in  1887,  in  the  fore  part  Of  the  summer. 

Q.  To  whom  did  you  pay  that  money? 

A.  It  was  to  some  one  who  demanded  it,  a  representa- 
tive; I  cannot  say  whether  Huyser  or  another  party  there, 
I  would  not  be  positive. 

Q.  Do  you  remember  who  was  in  charge  of  the  Stewart- 
Chute  Lumber  Company  at  that  time? 

A.  It  was  generally  considered  that  Huyser  was  the 
head  of  the  firm. 

Q.  Did  you  pay  it  to  Huyser? 

A.  I  think  so,  but  I  would  not  be  certain. 

Q.  What  is  your  recollection,  that  you  did  pay  it  to 
Huyser? 
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A.  I  believe  I  paid  it  to  Huyser,  to  the  best  of  my 
knowledge. 

Q.  Yoii  would  not  be  certain  about  that? 

A.  I  feel  pretty  certain,  but  at  the  same  time  it  was  quite 
a  while  ago  and  I  didn't  charge  my  memory  a  groat  deal 
with  it. 

Q.  How  did  you  pay  this  money? 

A.  Paid  it  in  money. 

Q.  In  cash  ? 

A.  Yes. 

Q.  What  was  it  for? 

A.  It  was  to  apply  on  this  $262  note;  the  reason  th« 
note  was  drawn  to  pay  on  or  before  was  so  I  could  pay  at 
any  time. 

Q.  This  receipt  states  to  pay  on  account;  did  you  ever 
have  any  other  deal  with  the  Stewart-Chute  Lumber  Com- 

m 

pany? 

A.  No,  sir ;  one  deal  was  all  I  wanted  with  the  Stewart- 
Chute  Lumber  Company.     I  give  you  that  as  a  pointer. 

Q.  You  state  that  positively  ? 

A.  Yes;  one  was  all  I  had  and  one  was  all  I  wanted. 

Q.  This,  you  say,  was  paid  to  Huyser? 

A.  I  think  so. 

Q.  Did  you  pay  this  at  the  date  the  receipt  bears  date  here? 

A.  I  suppose  I  did. 

Q.  Who  made  out  this  receipt? 

A.  Why  I  cannot  say ;  if  it  was  Huyser  I  paid  it  to — 
it  was  him  that  made  out  the  receipt. 

Q.  Was  the  receipt  made  out  at  that  time? 

A.  Yes. 

Q.  Did  Huyser  have  the  note  at  that  time? 

A.  No,  sir,  he  didn't. 

Q.  Do  you  know  where  the  note  was? 

A.  No,  sir,  I  didn't  know  where  the  note  was. 

Q.  Do  you  know  whether  he  was  authorized  to  receive 
money  on  that  note? 
39 
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A.  He  was  the  only  man  that  dunned  me  and  dogged 
me  about  the  Dote,  and  I  supposed  he  was  the  man  I  was 
legally  liable  to;  he  was  the  man  I  bought  the  lumber  of. 

Q.  You  didn't  see  the  note  at  that  time? 

A.  No,  sir,  I  didn't  see  the  note  at  that  time;  I  don't 
know  that  I  saw  the  note  when  I  paid  the  $150. 

Q.  Do  you  know  who  was  the  owner  of  the  note  at  the 
time  you  paid  this  money? 

A.  Not  positively,  I  don't 

Q.  You  don't  know  whether  the  Stewart-Chute  Lumber 
Company  owned  it  or  not? 

A.  It  was  their  representative  that  always  kept  dogging 

me  for  the  money.     I  know  that  Huyser  represented 

(Objected  to.) 

By  the  Witness:  If  you  had  allowed  us  to  answer 
you  would  have  heard  more;  you  would  have  heard  the 
case  from  stem  to  gudgeon. 

Plaintiff  moves  to  strike  out  the  testimony  in  chief  of 
the  witness  in  regard  to  paying  this  amount  as  inpompe- 
tent,  immaterial,  irrelevant,  and  not  showing  the  agency  of 
Huyser,  if  he  was  the  man  to  whom  the  money  was  paid. 
It  is  shown  that  this  note  was  transferred  to  the  South 
Branch  Lumber  Company,  and  was  indorsed  to  the  South 
Branch  Lumber  Company  before  that  time,  and  it  is  not 
shown  that  Huyser  had  the  note  or  was  authorized  to  re- 
ceive money  on  it,  if  such  payment  was  made.  Objection 
overruled.     Plaintiff  excepts. 

Q.  Did  you  ever  see  that  note  at  any  time  before  suit  was 
brought  on  it  ? 

A.  I  don't  know  that  I  ever  saw  it  at  all? 

Q.  Who  did  you  say  you  paid  the  other  $150  to? 

A.  I  went  down  to  Adams,  and  the  first  man  I  ran 
across  was  Huyser.  He  said,  you  are  the  man  I  want,  and 
that  he  was  thinking  of  starting  an  action  a^inst  me.  We 
went  into  the  bank  and  I  gave  him  a  check  for  $150. 

Q.  Is  that  the  check  there? 
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Q.  You  gave  it  to  the  bank? 

A.  Yes,  I  wrote  out  one  to  Huyser  and  they  made  the 
<5orrection ;  they  said  the  bank  was  collecting  it. 

Q.  Huyser  didn't  have  the  note  then,  did  he? 

A.  Not  that  I  know  of. 

Q.  You  don't  know  that  he  had? 

A.  No,  I  don't. 

Q.  You  don't  know  that  he  ever  had  it  ? 

A.  No,  I  don't;  I  don't  know  that  he  had  it  any  more, 

only  every  time  he  found  any  one  coming  out  that  way  he 

would  send  word  that  he  would  sue  it,  and  kept  dogging 

me;  I  don't  know  that  I  ever  saw  the  note  from  the  day 

it  was  given  until  to-day. 

Q.  You  don't  know  whether  Huyser  was  authorized  to 
receive  payment  or  not? 

A.  It  seemed  like  he  was  authorized ;  he  was  digging 
around  for  it. 

Q.  The  other  time  he  was  hounding  you;  when  you 
paid  the  $150  he.  took  you  to  the  bank  to  pay  it? 

A.  Yes. 

Mr.  R.  E.  Childs  testifies  that  he  was  present  whan  Mr. 
Littlejohn  paid  Keiser  or  Huyser  (whatever  the  name  is) 
some  money. 

He  states  that  he  did  not  know  the  amount  but  leaves  us 
to  infer  that  they  were  talking  about  $100.  He  also  testi- 
fies that  the  payment  "  was  for  lumber.  I  could  tell  from 
the  talk." 

Arie  Huyser  was  called  as  a  witness  for  the  plaintiflFs 
and  testifies  that  the  $100  was  not  paid  to  him,  nor  any 
part  of  the  note  or  debt  for  which  the  note  was  given  after 
the  note  was  taken. 

There  is  no  claim  nor  any  proof  tending  to  show  that 
Huyser  or  any  agent  of  the  plaintiff  at  Lincoln,  had  any 
authority  to  receive  a  payment  on  the  note  and  receipt 
therefor. 
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Had  the  note  been  in  the  possession  of  the  party  and  a 
payment  made  thereon  the  owner  would  be  bound  by  such 
payment.  Where,  however,  payment  is  made  to  a  party 
who  has  not  the  note  in  his  possession  the  person  paying 
assumes  the  burden  of  proof  to  show  his  right  to  receive 
the  money. 

In  the  case  at  bar  there  is  a  failure  of  proof  on  this  point 
and  for  that  reason  a  new  trial  must  be  had.  Before  an- 
other  trial  takes  place  it  is  probable  that  an  issue  should 
be  raised  by  the  pleadings  in  regard  to  the  payment  of  the 
$100,  but  this  is  a  matter  for  the  parties  and  the  district 
court  to  consider  and  determine. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


C.  A.  Stevens  v.  Sibbett  et  al. 

[Filed  Mabch  24, 1891.] 

Contract:  Assignment:  Specific  Perform akcb:  Amendmsxt. 
One  S.,  having  a  contract  with  F.  for  certain  real  estate,  aold  a 
portion  of  the  same  to  one  Stevens,  and  executed  a  contract  con- 
taining the  terms  of  sale.  This  sale  to  Stevens,  it  is  alleged,  wa» 
made  with  the  know1ed<;e  and  consent  of  F.  Afterwards,  Ste- 
vens discovered  that  S.  was  not  the  owner  of  the  land,  but  held 
a  contract  of  pnrchase  from  F.,  which  contract,  it  is  alleged, Ste- 
vens offered  to  comply  with.  In  an  action  by  Stevens  against 
S.  and  F.  to  enforce  the  contract  of  F.,  Stevens,  during  the 
pendency  of  the  action,  acquired  the  entire  interest  of  S.  in  the 
contract,  and  pleaded  such  facts  in  the  amended  petition.  Heidj 
That  as  the  action  against  F.  conld  only  be  brought  on  his  con- 
tract as  an  entirety,  the  transfer  of  the  interest  of  S.  to  Stevens 
was  not  a  new  cause  of  action,  but  merely  an  assignment  by  a 
party  to  the  suit  of  the  entire  canse  of  action  to  Stevens. 
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Error  to  the  district  court  for  Butler  county.  Tried 
below  before  Pq|3T,  J. 

A.  Hardy ^  and  8,  H.  Steele,  for  plaintiff  in  error,  cited,  as 
to  waiver  by  pleading  over  and  appeal :  Pottinger  v.  Gar- 
rison, 3  Neb.,  223 ;  Farrar  v.  Triplett,  7  Id.,  237 ;  Mul- 
ho! Ian  v.  Scoggin^  8  Id.,  202 ;  Irmn  v.  Nuckolls ,  3  Id., 
441 ;  Peaple  v.  R.  Co.,  39  How.  Pr.  [N.  Y.],  51 ;  Good- 
rich V.  Omaha,  1 1  Neb.,  204.  As  to  amendment :  MiUs 
V.  Miller,  3  Neb.,  87 ;  Hammond  v.  R.  Co,,  49  la.,  450 ; 
Hays  V.  Turner,  23  Id.,  214 ;  Seevers  v.  HamUtony  11  Id., 
•66  ;  Williams  v.  Miller,  10  Id.,  344 ;  Busch  v.  Hagenrick, 
10  Neb.,  415. 

Marquett,  Deweese  &  Hall,  contra,  cited,  contending  that 
a  new  cause  of  action  could  not  be  set  up  by  amendment : 
JShinners  v.  Brill,  38  Wis.,  648;  Clarke  v.  R.  Co.,  5  Neb., 
318-19;  Frickett  v.  Cohu,  1  N.  Y.  Sup.,  436;  8  Me 
V.  Turner,  96  N.  C,  416;  Norris  v.  Pollard,  75  Ga., 
358;  Pfeiffer  v.  Hunt,  Id.,  513;  Sturges  v.  Botts,  24 
Mo.  App.,  282;  Hammond  v.  Place,  Harr.  [Mich.],  438; 
{}ivens  v.  Wheeled',  6  Col.,  149  ;  Woodruff  v.  Dickie,  5 
Rob.  [N.  Y.],  620;  Dows  v.  Green,  3  How.  Pr.  [N.  Y.], 
377  ;  Sheldon  v.  Adams,  27  Id.,  182;  Lottman  v.  BarneU, 
62  Mo.,  170;  Lackner  v.  Tumbull,  7  Wis.,  95;  Newton  v. 
Allis,  16  Id.,  210;  Sweet  v.  Mitchell,  15  Id.,  709;  Larkin 
f}.  Noonan,19  Id.,  93 ;  Stevens  v.  Brooks,  23  Id.,  199; 
Board  Supervisors  v.  Decker,  34  Id.,  380. 

Maxwell  J. 

On  the  16th  of  April,  1885,  the  plaintiff  filed  a  petition 
in  the  district  court  of  Butler  county,  in  which  he  alleged : 

•^That  on  the  4th  day  of  September,  A.D.  1882  at  But- 
ler Co.,  Neb.,  the  said  defendant  Thomas  Fox,  Sr.,  made, 
-executed,  and  delivered  to  the  defendant  R.  M.  Sibbett,  a 
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bond  for  a  deed  for  620  acres  of  land^  situate,  lying  and  be- 
ing in  Butler  Co.,  Neb.,  described  as  follows,  to-wit:  The 
S.  E.  i  of  section  20;  the  E.  J  of  the  S.»W.  J  of  section 
20;  the  S.  W.  J  of  section  16;  the  S.  J  of  the  N.  W.  i  of 
section  16,  and  the  S.  W.  ^  of  the  S.  E.  J  of  section  16 ;  all 
in  town.  14  in  range  3  east,  and  ostensibly  sold  said  lands  to 
the  said  R.  M.  Sibbett  upon  the  terms  herein  stated.  Said 
bond  was  duly  filed  for  record  in  the  office  of  the  county 
clerk  of  said  Butler  Co.,  on  the  7th  day  of  April,  A.  D. 
1886. 

^'That  said  Fox,  when  he  made  and  delivered  said  bond, 
well  knew  that  the  defendant  Sibbett  was  insolvent  and  ir- 
responsible, and  that  the  said  Fox  executed  said  bond  for 
the  purpose  and  with  the  understanding  that  said  Sibbett 
should  sell  said  lauds  or  a  lai*ge  portion  thereof,  and  out  of 
the  proceeds  of  such  sale  pay  said  Fox  therefor,  and  with 
this  understanding  and  agreement  by  and  between  the  par- 
ties to  said  bond,  they,  for  the  purpose  of  having  said  Fox 
execute  a  deed  or  deeds  to  such  portions  of  said  land  as 
said  Sibbett  should  sell,  by  mutual  agreement  did  not  put 
said  bond  upon  record  as  notice  of  their  transactions,  nor 
was  the  same  put  upon  record  until  about  the  time  of  the 
commencement  of  this  action,  when  plaintiff  obtained  one  of 
the  duplicates  of  said  bond  and  put  the  same  upon  record. 

"  That  for  the  purpiose  aforesaid,  and  with  the  agreement 
and  understanding  aforesaid  said  Fox  executed  and  deliv- 
ered said  bond  to  said  Sibbett  upon  the  payment  of  the 
sum  of  $220  and  no  more,  and  plaintiff  avers  that  in  and 
by  the  transactions  aforesaid  it  was  the  intent  and  purpose 
of  said  Fox  to  make  said  Sibbett  his  agent  to  sell  said 
lands  for  him,  and  he  (said  Fox)  to  deed  the  land  when 
sold,  and  this  plaintiff  avers  that  said  Sibbett  was  the  agent 
of  said  Fox  for  the  purpose  as  aforesaid. 

"  2d.  That  on  the  8th  day  of  September,  A.  D.  1882,  the 
defendant  K.  M.  Sibbett,  with  the  full  knowledge  and  con- 
sent of  the  defendant  Thomas  Fox,  Sr.,  sold  a  part  of  said 
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land,  to-wit,  the  S.  W.  J  of  section  16,  the  S.  J  of  the  N.  W. 
Jof  section  16,  and  the  S.W.  Jof  theS.E.  Jof  section  16,  all 
in  town  14,  in  range  3  east,  to  this  plaintiff,  made  and  exe- 
cuted and  delivered  to  this  plaintiff  a  bond  for  a  deeil  for 
said  land  for  the  price  and  upon  the  terms  named  in  said 
last  mentioned  bond.  That  said  bond  was  duly  filed  for 
record  and  recorded  in  the  office  of  the  county  clerk  of 
said  Butler  county,  Nebr.,  on  the  first  day  of  December, 
A.  D.  1882,  in  book  13  of  deeds,  on  page  464. 

"3d.  That  at  the  same  time  said  Sibbett  executed  said 
bond  to  this  plaintiff  as  aforesaid,  the  said  Sibbett,  with 
the  full  knowledge  and  consent  of,  and  in  the  presence  of 
the  defendant  Thomas  Fox,  Sr.,  made,  executed,  and  de- 
livered to  this  plaintiff  a  written  lease  for  the  term  of  five 
years  of  the  following  real  estate,  to-wit,  the  S.  E.  J  of 
section  20,  and  the  E.  J  of  the  S.  W.  J  of  section  20,  all  in 
town  14  north,  of  range  3  east,  in  Butler  county.  Neb., 
the  same  being  a  part  of  the  land  described  in  bond  from 
Fox  to  Sibbett  aforesaid,  and  actually  occupied  and  resided 
upon  by  said  Thomas  Fox,.  Sr.,  and  the  said  Thomas  Fox, 
Sr.,  then  and  at  the  time  of  the  making  said  lease  by  said 
Sibbett  to  this  plaintiff,  agreed  with  and  promised  this 
plaintiff  that  he,  the  said  Fox,  would  give  this  plaintiff 
possession  of  the  said  leased  premises  and  the  premises 
conveyed  to  plaintiff  by  the  bond  of  said  Sibbett  by  the 
1st  day  of  March,  1883,  and  the  said  agreement  by  the  said 
Thomas  Pox,  Sr.,  was  a  part  of  the  consideration  for  which 
this  plaintiff  paid  the  sum  of  $1,200.00  as  hereinafter 
stated. 

"4th.  That  at  the  time  of  his  purchase  and  leasing  of 
said  lands  from  said  B..  M.  Sibbett,  and  as  an  inducement 
thereto,  the  said  E.  M.  Sibbett  represented  to  this  plaintiff 
in  the  presence  and  hearing  of  the  defendant  Thomas  Fox, 
Sr.,  that  he,  Sibbett,  was  the  absolute  owner  of  and  had 
good  right  to  sell  and  con  vey  all  the  lands  mentioned  in  '  Ex- 
hibit A,'  hereto  attached  and  before  referred  to,  or  to  lease 
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the  same.  And  this  plaintiff^  relying  on  said  representa- 
tions, and  believing  them  to  be  true  was  induced  thereby 
to  purchase  and  take  a  bond  for  a  deed  from  said  Sibbett 
for  the  land  described  in  'Exhibit  B'  hereto  attached^  and 
to  lease  the  other  land  heretofore  mentioned,  and  to  pay  to 
the  ^id  Sibbett  as  the  cash  payment  on  the  land  purchased 
the  sum  of  $1,200.00,  and  agreed  to  pay  the  balance  of  the 
purchase  price  of  said  premises  in  the  manner  stated,  and 
at  the  terms  mentioned  in  said  bond  for  a  deed,  of  all  of 
which  facts  and  circumstances  the  defendant  Thomas  Fox, 
Sr.,  had  full  knowledge  at  and  before  the  time  of  the  pay- 
ment of  the  said  $1,200.00 ;  that  said  Fox  was  present 
and  knew  the  terms  and  conditions  of  the  bond  from  Sib- 
bett to  plaintiff  before  and  when  the  sam^  was  executed, 
and  knew  that  plaintiff  had  agreed  to  purchase  said  lands, 
and  to  pay  $1,200.00  as  a  cash  payment  thereon,  and  knew 
that  he  did  pay  thereon  in  cash  the  sum  of  $1,200.00,  and 
acqr.'esced  therein  and  consented  thereto. 

"  5th.  That  forty  acres  of  the  land  described  in  both  of 
the  bonds  hereinbefore  mentioned,  to-wit,  the  S.  W.  J  of 
the  S.  E.  J  of  section  16,  did  not  at  the  time  of  the  making 
of  said  bonds  belong  to  cither  of  the  defendants,  but  did  in 
fact  belong  to  the  state  of  Nebraska,  being  school  land  and 
still  unsold. 

"  6th.  That  80  acres  of  the  land  mentioned  and  described 
in  both  of  said  bonds,  to-wit,  the  S.  J  of  the  N,  W.  J  of 
section  16,  at  the  time  of  the  making  of  said  bonds  and 
now  belongs  to  and  is  the  property  of  Thomas  Fox,  Jr. ; 
but  plaintiff  alleges  that  at  the  time  of  the  transaction 
aforesaid  the  said  Thomas  Fox,  Sr.,  was  the  agent  of  the 
defendant  Thomas  Fox,  Jr.,  and  was  duly  authorized  to 
sell  and  convey  the  said  premises,  and  that  the  said  Thomas 
Fox,  Jr.,  has  fully  satisfied  and  confirmed  all  of  the  acts 
of  his  said  agent  in  the  premises,  and  that  he  had  full 
knowledge  of  all  the  dealings  and  transactions  aforesaid 
between  said  Thomas  Fox,  Sr.,  and  the  plaintiff  herein, 
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and  by  and  between  said  Tliomas  Fox,  Sr.,  and  the  defend- 
ant E.  M.  Sibbett. 

*'7th.  That  the  defendant  Thomas  Fox,  Sr.,  was  the 
owner  of  all  of  the  land  described  in  both  of  the  bonds 
heretofore  mentioned,  except  the  80  acres  belonging  to 
Thomas  Fox,  Jr.*,  and  the  40  acres  belonging  to  the  state 
of  Nebraska,  and  had  good  right  and  lawful  authority  to 
sell  and  convey  the  same. 

•"8th.  That  on  the  1st  day  of  March,  1883,  he  duly 
tendered  to  the  defendant  R.  M.  Sibbett  and  Thomas  Fox, 
Sr.,  and  oflTered  to  pay  them,  or  either  of  them,  the  sum  of 
$186,  being  the  only  amount  then  or  now  due  by  the  terms 
of  the  said  bond  made  and  executed  to  this  plaintiff,  and  of- 
fered to  execute  the  note  and  mortgage  provided  for  in  said 
bond,  and  requested  them  and  each  of  them  to  convey  said 
premises,  to  plaintiff,  according  to  the  terms  of  the  bond 
aforesaid,  but  the  defendant  Thomas  Fox,  Sr.,  refused  to 
convey  said  premises  and  refused  to  give  possesion  of  said 
premises  and  this  plaintiff  then  learned  that  the  defendant 
R.  M.  Sibbett  had  no  title  to  said  lands  to  convey,  and 
plaintiff  alleges  that  he  has  at  all  times  been  ready  to  com- 
ply with  his  agreement  and  bond,  and  to  pay  all  sums  due 
and  perform  all  conditions  thereof,  and  he  now  brings  the 

whole  amount  due  upon  said  bond,  to-wit,$ ,  into  court 

and  offers  the  same  to  said  defendants,  and  offers  to  make 
his  mortgage  and  note  securing  the  money  not  yet  due  as 
provided  in  said  agreement  or  bond,  and  offers  thorn  to  de- 
fendant upon  their  executing  and  delivering  to  him  a  suflS- 
cient  conveyance  of  said  premises  according  to  the  terms 
of  said  bond,  and  that  defendant  Thomas  Fox,  Sr.,  has 
had  the  use  of  said  land  ever  since  the  making  of  said  con- 
tracts, and  that  said  use  was  worth  $2,000. 

**  Therefore  the  plninLiff  prays  that  said  defendants  be 
required  to  receive  the  money  due  upon  said  bond  made  by 
defendant  Sibbett  to  this  plaintiff,  and  to  execute  and  de- 
liver to  this  plaintiff  a  deed  of  conveyance  of  all  of  the 
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lands  described  in  said  bond  to  this  plaintiff,  except  the 
forty  acres  belonging  to  the  state  of  Nebraska,  with  cove- 
nants of  general  warranty. 

"Or  that  tlie  plaintiff  have  and  recover  a  judgment 
against  the  defendants  for  the  said  sum  of  $1,200,  with 
interest  thereon  from  Septeml)er  8, 1882,  and  that  the  same 
be  decreed  to  be  a  lien  upo?i  all  of  said  laud  not  owned  by 
the  btate  of  Nebraska,  and  for  such  other  further  or  differ- 
ent order  or  relief  as  to  this  court  shall  seem  equitable, 
just,  and  proper,  and  for  costs." 

In  June,  1886,  the  cause  came  on  for  trial  and  Sibbett 
was  granted  leave  to  file  a  separate  answer.  Fox  there- 
upon objected  to  the  introduction  of  any  evidence  because 
the  petition  did  not  state  a  cause  of  action.  The  objection 
was  sustained,  whereupon  the  plaintiff  obtained  leave  to 
file  an  amended  petition  within  sixty  days,  and  Sibbett 
and  Fox  were  permitted  to  answer  within  thirty  days 
thereafter. 

An  amended  petition  was  filed,  the  fourth  paragraph  of 
which  is  as  follows: 

*'That  the  said  R.  M.  Sibbett,  on  the  18th  day  of 
August,  1886,  assigned  to  this  plaintiff  all  his  right,  title, 
and  interest  in  and  to  the  said  contract  and  bond  described 
in  'Exhibit  A'  hereto  attached,  and  hereby  conveye.l  to 
plaintiff  all  of  his  interest  in  and  to  all  of  the  land  here- 
inbefore described,  and  that  plaintiff  is  now  the  owner  and 
Iiolder  of  the  said  'Exhibit  A,'  as  well  as  all  the  right, 
title,  and  interest  that  the  said  R.  M.  Sibbett  has  in  and  to 
said  land." 

This  paragraph,  on  the  motion  of  defendant  Fox,  was 
stricken  out  on  the  alleged  ground  that  it  constituted  a  new 
and  different  cause  of  action  from  that  contained  in  the 
original  petition. 

The  bond  of  Thomas  Fox  is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  Thomas  Fox, 
am  held  and  firmly  bound  unto  R.  M.  Sibbett  in  the  sum 
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of  $9,120,  for  the  payment  of  which  I  bind  myself  firmly 
by  these  presents  upon  the  condition  as  follows:  Whereas, 
Thomas  Fox  has  agreed  to  sell  and  convey  unto  the  said  R. 
M.  Sibbett,  for  the  consideration  of  $9,120,  the  following 
described  premises,  to-wit :  the  S.  E,  J  of  section  20,  the  E.  J 
of  the  S.  W.  J  of  section  20,  the  S.  W.  J  of  section  16, 
the  S.  i  of  the  N.  W.  i  of  section  16,  and  the  S.  W.  J  of 
the  S.  E.  ^  of  section  16,  all  in  town  14,  range  3  east, 
containing  520  acres,  and  R.  M.  Sibbett  has  agreed  to  pur- 
chase said  premises  and  to  make  payment  as  follows: 
$220  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged; $300  on  the  third  day  of  December,  1882;  $5,780 
on  the  3d  day  of  December,  1885,  with  interest  at  eight 
per  cent  on  the  last  named  sum  from  date  of  said  payment. 
Deed  to  be  made  on  payment  of  the  $3,000  and  mortgage 
then  given  for  balance  of  purchase  money.  Wherefore  the 
condition  of  this  obligation  is  such  that  if  the  above 
bounden  Thomas  Fox  will  convey  said  premises  by  deed 
of  general  warranty,  and  clear  of  all  incumbrances,  unto 
said  R.  M.  Sibbett,  upon  payment  of  said  consideration  at 
the  times  above  stipulated,  then  this  obligation  is  void; 
otherwise  to  be  in  full  force  and  effect.  Witness  my  sig- 
nature hereto  subscribed  this  3d  day  of  September,  A.  D. 
1882.  (Signed)  Thomas  Fox. 

"Witness: 

"W.  H.  Fuller. 

"Thomas  McGowan. 

The  bond  of  Sibbett  is  as  follows: 

"Know  all  men  by  there  presents:  That  I,  R.  M.  Sib- 
bett, of  Ulysses,  Butler  county,  Nebraska,  am  held  and 
firmly  bound  unto  Charles  A.  Stevens,  of  Kane  county, 
Illinois,  in  the  penal  sum  of  $4,200,  for  the  payment  of 
which  I  bind  myself  firmly  by  these  presents  upon  the 
condition  as  follows: 

"  Whereas  R.  M.  Sibbett  has  agreed  to  sell  and  convey 
unto  Charles  A.  Stevens,  for  the  consideration  of  $4,200, 
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the  folIowiDg  described  premises,  to-wit:  The  southwest 
quarter  of  section  16,  the  south  half  of  the  northwest 
quarter  of  section  16,  and  the  southwest  quarter  of  the 
southeast  quarter  of  section  16,  all  in  town  14,  range  3 
east,  in  Butler  county,  Nebraska,  containing  280  acres,  ac- 
cording to  government  survey,  and  Charles  A.  Stevens  has 
agreed  to  purchase  said  premises  and  to  make  payment  as 
follows:  $1,200  cash  in  hand,  the  receipt  of  which  is 
hereby  acknowledged,  and  a  further  sum  of  $186  on  March 
1,  1883.  At  said  last  payment  said  R.  M.  Sibbett  agrees 
to  give  a  general  warranty  deed  for  said  premises  on  the 
receipt  of  a  mortgage  from  said  Charles  A.  Stevens  on  said 
land,  securing  a  note  for  $2,800,  one  three  years  after  date, 
being  eight  percent  interest  per  annum,  and  dated  Novem- 
ber 25,  1882.  Wherefore  the  condition  of  this  obligation 
is  such  that  if  the  above  bounden  R.  M.  Sibbett  shall  give 
a  deed  of  general  warranty  and  clear  of  all  incumbrances 
to  the  said  Charles  A.  Stevens,  upon  payment  of  said  con- 
sideration, at  the  time  above  stipulated,  then  this  obliga- 
tion to  be  in  full  force  and  effect. 

"  Witness  my  hand  and  seal  this  8th  day  of  September, 
1882.  R.  M.  Sibbett. 

"Attest: 

"G.  W.  StevenV 

The  plaintiff  in  his  amended  petition  alleges  "that  in 
April,  1887,  he  offered  to  comply  with  the  said  Sibbett's 
contract  with  said  Fox,  and  then  offered  to  pay  said 
Fox  the  balance  due  him  thereon,  and  demanded  a  deed 
for  all  of  said  laud,  which  the  said  Tlionias  Fox  refused 
to  make,  and  he  also  refused  to  accept  said  money  or  make 
said  conveyance,  and  that  this  suit  was  commenced  to  en- 
force said  contract  on  April  15,  1885,  and  this  plaintiff 
hereby  offers  to  ex;ecute  and  deliver  any  notes  and  mort- 
gages called  for  by  said  agreement.  He  also  alleges  that 
he  is  ready  to  perform  said  contract  on  his  part  and  brings 
the  money  into  court  for  that  purpose. 
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There  are  other  a1  legations  in  the  amended  petition 
which  need  not  be  noticed. 

The  defendant  Fox  filed  an  answer  setting  up  his  de- 
fense^ and  the  case  was  submitted  to  the  court  upon  the 
pleadings.  The  court  found  the  issues  in  favor  of  the  de- 
fendant, and  rendered  a  decree  accordingly. 

It  will  be  observed  that  the  plaintiff  predicates  his  ac- 
tion upon  the  contract  of  Sibbett  with  the  defendant.  In 
effect  Sibbett  assigned  to  the  plaintiff  in  the  first  instance 
his  rights  to  a  part  of  the  property  purchased.  The 
plaintiff  seems  to  have  been  unaware  at  the  time  of  the 
purchase  that  Sibbett  was  not  possessed  of  the  legal  title  to 
the  land. 

The  bond  of  Sibbett,  however,  when  complied  with  by 
the  plaintiff,  transferred  to  the  latter  the  rights  of  Sibbett 
in  the  land  described  in  the  second  bond,  and  in  an  action 
to  enforce  the  contract  of  the  defendant,  Sibbett  properly 
should  have  been  a  co-plaintiff  with  the  plaintiff,  l^ie 
action  against  the  defendant  is  based  upon  the  bond  or 
contract  of  the  defendant,  and  the  right  to  recover,  if  it 
exist,  must  be  derived  from  that  contract.  In  effect  Sibbett, 
soon  afler  the  making  of  the  same,  had  assigned  a  part  of 
the  property  to  the  plaintiff,  and  while  the  action  was  pend- 
ing assigned  his  interest  in  the  remainder  to  him. 

This  is  not  a  new  cause  of  action  in  favor  of  the  plaint- 
iff but  simply  an  assignment  to  him  of  the  interest  of  a 
party  to  the  suit.  This  is  permitted  under  the  Code.  The 
action  could  proceed  against  the  defendant  only  upon  his 
contract  as  an  entirety,  and  the  plaintiff  evidently  being 
aware  of  that  fact,  obtained  the  entire  interest  of  the  origi- 
nal purchaser  in  the  contract.  What  that  interest  is  is  a 
matter  for  further  consideration  which  we  cannot  deter- 
mine in  this  case.  The  court,  therefore,  erred  in  striking 
out  the  fourth  paragraph  of  the  petition  and  in  rendering 
judgment  for  the  defendant. 

The  judgment  of  the  district  court  is  reversed,  the  mo- 
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tion  striking  out  the  fourth  paragraph  overruled,  and  the 
cause  remanded  for  further  proceedings. 


Reversed  and  bemanded. 


The  other  judges  concur. 


J.  H.  Brashier  v.  Homer  Tolleth. 

[Filed  March  24,1891.] 

LimitationB :  Chattel  Mobtoaqbs  :  Pbematubb  Setzube. 
Where  a  mortgagee  of  chattels  unlawfally  seizes  the  mortgaged 
property  before  there  has  been  any  default  in  payments,  and  be- 
fore any  condition  in  the  mortgage  has  been  broken,  the  mort^ 
gagor  may  at  once  maintain  replevin  or  sne  for  conversion,  and 
such  actions  are  barred  after  four  years  from  the  date  of  the  an- 
lawful  seizure. 

Error  to  the  district  court  for  Jefferson  county.  Tried 
below  before  Morris,  J. 

John  Saxon,  Leitmi  &  Hinahaw,  and  Hambd  <t  Hea^y, 
for  plaintiff  in  error. 

Baker  &  Freeman^  contra. 

NORVAL,,  J. 

This  suit  was  commenced  on  the  18th  day  of  August, 
1887,  by  the  plaintiff  in  error  to  recover  the  value  of  two 
mules,  two  sets  of  harness,  one  wagon,  one  sulky  plow, 
one  cultivator,  one  harrow,  and  the  undivided  two-thirds 
of  eighty  acres  of  growing  corn,  which  it  is  charged  that 
the  defendant  in  error  converted  to  his  own  use. 

The  plaintiff  in  his  petition  alleges  substantially  that  on 
the  4th  day  of  April,  1882,  he  purchased  from  the  defend- 
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ant  all  of  the  above  described  property,  excepting  the  corn, 
for  the  agreed  price  of  $515,  and  on  that  day  made  his  two 
promissory  notes  of  $257.50  each,  drawing  ten  per  cent 
interest,  payable  on  the  first  day  of  December,  1882  and 
1883,  respectively.  That  to  secure  the  payment  of  said 
notes  the  plaintiff  gave  the  defendant  a  chattel  mortgage 
on  the  property  purchased.  That  on  June  20,  1882,  the 
defendant,  to  fiirther  secure  the  payment  of  the  notes,  exe- 
cuted and  delivered  to  the  defendant  a  chattel  mortgage  on 
the  undivided  two-thirds  of  eighty  acres  of  growing  corn. 

The  petition  further  alleges  that  on  the  20th  day  of 
August,  1882,  the  defendant  did,  under  said  chattel  mort- 
gage, wrongfully,  fraudulently,  and  without  any  reason- 
able or  probable  cause,  seize  and  take  away  said  personal 
property  of  the  value  of  $1,358,  upon  the  plea  and  excuse 
that  he,  the  defendant,  felt  insecure  and  unsafe  in  respect 
to  plaintiff's  indebt^ness  to  him  on  said  notes ;  that  on 
the  18th  day  of  September,  1882,  said  defendant  did* 
wrongfully,  unlawfully,  and  maliciously  sell  all  of  said 
property  at  public  sale. 

The  petition  also  alleges  that  each  of  said  notes,  accord- 
ing to  the  agreement  of  the  parties,  was  to  be  drawn  so  as 
to  fall  due  one  month  later,  and  that  the  plaintiff  sup- 
pbsed  they  were  so  drawn  until  August  10,  1887;  that 
the  defendant  has  never  accounted  to  the  plaintiff,  nor 
offered  to  do  so,  for  the  surplus  of  the  value  of  said  prop- 
erty over  and  above  the  amount  of  plaintiff's  indebtedness 
to  him. 

The  petition  contains  other  allegations,  which  are  not 
material  to  the  question  raised  in  this  court.  A  general 
demurrer  to  the  petition  was  sustained,  and  the  action  dis- 
missed. 

But  a  single  question  is  presented  for  decision,  and  that 
is  whether  the  suit  was  barred  by  the  statute  of  limitations. 

Section  12  of  the  Code  of  Civil  Procedure,  which  lim- 
its the  period  for  bringing  certain  actions,  provides  that 
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'^within  four  years,  an  action  for  the  trespass  npon  real 
property ;  an  action  for  taking,  detaining,  or  injuring  per- 
sonal property,  including  actions  for  the  specific  recovery 
of  personal  property;  an  action  for  an  injury  to  the 
rights  of  the  plaintiff,  not  arising  on  contract,  and  not 
hereinafter  enumerated ;"  etc. 

This  section  applies  to  actions  brought  for  the  conver- 
sion of  personal  property,  and  such  an  action  is  barred 
after  the  lapse  of  four  years  from  the  time  the  cause  of 
action  accrues.  When  did  the  statute  b^in  to  run  in  this 
case? 

The  plaintiff  in  error  insists  that  the  action  could  not 
have  been  maintained  until  the  last  note  secured  by 
the  mortgages  fell  due,  which  was  less  than  four  years 
prior  to  the  commencement  of  the  suit.  A  mortgagor  of 
chattels  is  entitled  to  retain  possession  of  the  property, 
where  there  is  no  stipulation  to  the  contrary,  until  there  has 
Jbeen  a  default  of  payment,  or  some  other  a)ndition  in  the 
mortgage  has  been  broken.  If  the  mortgagee  wrongfully 
takes  the  property  from  the  mortgagor,  without  his  <x)nseDt, 
and  before  he  is  entitled  to  the  possession  of  the  same  under 
the  terms  of  the  mortgage,  he  may  at  once  maintain  replevin 
or  sue  for  the  value.  He  is  not  compelled  to  wait  until 
the  debt  becomes  due.  Before  default  had  been  made  in 
the  conditions  of  the  mortgage  the  mortgagee  had  no 
more  right  to  seize  the  mortgaged  chattels  than  an  entire 
stranger.  According  to  the  allegations  of  the  petition  the 
property  was  unlawfully  seized  by  the  defendant  and  sold 
nearly  five  years  before  this  suit  was  instituted.  This 
cause  of  action  accrued  the  very  moment  the  defendant 
wrongfully  seized  the  property  for  the  purpose  of  appro- 
priating it  to  his  own  use.  The  action  was  therefore 
barred  and  the  demurrer  was  properly  sustained. 

The  judgment  is 

Affirmed. 

The  other  judges  concur. 
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Ferdinand  Koch  et  al.  v.  J.  F.  Losch. 

[FiLBD  Mabch  24,  1891.] 

1.  Estoppel:  Judicial  Sales:  ]puBCHAS£  Subject  to  Mobtgags. 

K.  commenced  suit  against  M.  in  the  district  court,  and  attached 
the  defendant's  land,  against  which  there  was  of  record  a  mort- 
gage of  $800  in  favor  of  M.  's  wife.  Judgment  was  subsequently 
rendered  in  faTor  of  the  plaintiff,  and  an  order  of  sale  was  is- 
sued. The  sheriff  and  appraisers,  in  appraising  the  interest  of 
the  defendant  in  the  land,  recognized  the  mortgage  as  a  Talid 
lien,  and  deducted  the  amount  thereof  from  the  real  value  of  the 
land.  At  the  sale  the  land  was  purchased  by  K.  and  S.  subject 
to  all  liens  thereon.  The  mortga;;e  was  afterwards  sold  and  as- 
signed to  L.  In  an  action  to  foreclose  the  same  it  was  held^  that 
E.  and  S.  are  estopped  from  disputing  the  validity  of  the  mort- 

2.  Fraudxilent  Conveyances.    Evidence  examined,  and  held,  to 

to  sustain  the  charge,  that  the  deed  from  M.  to  T.  was  without 
consideration  and  made  with  the  intent  to  defraud  the  creditors 
of  the  grantor. 

Errob  to  the  district  court  for  Cuming  county.     Tried 
below  before  Norris,  J. 
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£.  K.  Valentine,  for  plaintiff  in  error,  cited :  Grant  v. 
Cropsey,  8  Neb.,  208. 

J.  F.  Losch,  contra,  cited  :  Skinner  v.  Reynick,  10  Neb., 
324;  Kruger  v.  Harvester  Co,,  9  Id.,  626;  Horton  o, 
Davis,  26  N.  Y.,  495;  Kennedy  i\  Brovm,  61  Ala.,  296; 
Smith  V.  Graham,  34  Mich.,  302 ;  Johnson  v.  Thompson, 
129  Mass.,  398;  Paikinson  v.  Shervian,  74  N.  Y.,  88; 
Freanan  v.  AvM,  44  Id.  50;  Comstock  v.  Smith,  26  Mich., 
306. 

NORVAL,  J. 

This  action  was  commenced  by  J.  F.  Losch  in  the  dis- 
trict court   of  Cuming  county,  to  foreclose  a  mortgage 
40 
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given  by  John  Michel  to  Elizabeth  Michel,  upon  the 
northeast  quarter  of  section  17,  township  21,  range  7  east, 
to  secure  the  payment  of  the  sum  of  §800.  The  mortgage 
was  assigned  to  Losch  before  suit.  John  Michel,  Ubaldus 
Tannenberger,  Ferdinand  Koch,  and  Frederick  Sonnen- 
schein  were  made  defendants.  A  decree  of  foreclosure 
was  rendered  for  the  amount  claimed,  with  findings  that 
the  interest  of  the  defendants  in  the  mortgaged  premises 
was  sub.'sequent  and  inferior  to  that  of  the  plaintiff.  Koch 
and  Sonnenschein  moved  for  a  new  trial,  which  was  denied, 
and  they  prosecute  a  petition  in  error  to  this  court. 

In  January,  1886,  proceedings  were  pending  in  the  dis- 
trict court  for  Cuming  county,  wherein  John  Michel  prayed 
for  a  divorce  from  Elizabeth  Michel.  A  decree  of  divorce 
was  granted  on  the  1 8th  of  the  month,  and  on  the  same 
day  John  Michel,  in  settlement  of  alimony,  executed  and 
delivered  to  his  wife  a  note  for  $800,  payable  May  1st 
thereafter,  and  secured  the  payment  of  the  same  by  giving 
the  mortgage  sued  on,  which  was  recorded  January  19, 
1886.  Subsequently  the  parties  were  remarried,  and  ever 
since  have  lived  together  as  husband  and  wife. 

On  March  7,  1887,  John  Michel  and  wife,  by  warranty 
deed,  conveyed  the  mortgageil  premises  to  the  defendant 
Tannenberger,  which  deed  was  filed  for  record  on  the  12tli 
day  of  the  same  month.  Prior  to  the  date  of  said  con- 
veyance Ferdinand  Koch  commenced  suit  against  John 
Michel  in  the  district  court  of  Cuming  county,  and  at- 
tached the  land  in  question.  Subsequently  Koch  recovered 
a  judgment  in  the  case  for  $788.76  debt,  and  $36.63  costs, 
and  an  order  for  the  sale  of  the  attached  property.  At  the 
sale  the  land  was  purchased  by  Koch  and  Sonneschein. 

It  is  claimed  that  the  court  erred  in  lenderiug  a  decree 
of  foreclosure,  because  the  mortgage  had  been  paid  and 
released  prior  to  the  commencement  of  this  suit,  and  before 
the  sale  in  the  attachment  case.  It  is  conceded  titat  the 
mortgage  was  never  discharged  of  record.     T.  M.  Frause 
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and  N.  Jurgenson  each  gave  testimony  to  the  eflFect  that, 
after  Mr.  and  Mrs.  Michel  were  remarried,  Mrs.  Michel 
executed  a  written  release  of  the  mortgage,  and  that  the 
same  was  acknowledged  by  her  before  Emery  Briggs, 
a  justice  of  the  peace,  and  that  the  release  was  delivered 
to  the  mortgagor.  Their  testimony  is,  to  some  extent, 
corroborated  by  that  of  the  justice.  On  the  other  hand, 
the  mortgagor  and  mortgagee  each  state  in  their  depo- 
sitions that  ^o  part  of  the  debt  secured  by  the  mortgage 
was  ever  paid,  and  tliat  a  release  of  the  mortgage  was 
never  delivered  to  Mr.  Michel.  It  also  appears  in  testi- 
mony that  the  note  and  mortgage  were  placed  by  Mrs. 
Michel,  for  safe  keeping,  in  the  custody  of  Tannenberger 
soon  after  the  mortgage  was  recorded,  and  that  these  papers 
were  not  out  of  his  possession  until  they  were  assigned  to 
the  plaintiff.  While  the  evidence  introduced  on  behalf  of 
the  defendants  below  was  sufficient  to  authorize  a  finding 
by  the  trial  court  that  the  mortgage  had  been  settled  by  the 
parties,  and  that  a  release  was  executed  and  delivered,  yet 
such  evidence,  when  weighed  in  connection  with  that  intro- 
duced by  the  plaintiff,  is  not  of  such  exclusive  character  to 
warrant  a  reviewing  court  to  disturb  the  finding  of  the 
district  court. 

But,  as  we  view  the  facts  disclosed  by  the  record,  the 
plaintiffs  in  error  are  not  in  a  position  to  question  the 
validity  of  the  mortgage,  or  to  urge  that  it  was  not  a  lien 
upon  the  land.  They  purchased  the  land  subject  to  this 
mortgage.  Under  the  order  of  sale  issued  in  the  attach- 
ment suit  the  real  value  of  the  land  was  appraised  at 
$3,200.  The  certificate  of  liens  made  by  the  county  clerk 
shows  a  mortgage  of  record  for  the  sum  of  $1,500  in  favor 
of  James  Thompson,  and  another  to  Elizabeth  Michel  for 
$800,  dated  January  18,  1886.  These  mortgages  were 
recognized  as  liens  by  the  appraisers,  and  the  amounts  were 
deducted  by  them,  in  making  the  appraisement,  from  the 
real  value  of  the  land.     The  plaintiffs  in  error  purchased 
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the  i^eal  estate  for  $325.  At  the  time  they  had  notice  of 
the  existence  of  the  mortgage  and  recognized  its  validity. 
It  would  be  inequitable  to  permit  them  now  to  set  up  that 
it  was  not  a  valid  lien.  (Skinner  v.  Reynickf  10  Neb.,  323; 
Forgy  v.  ilerryman,  14  Id.,  513;  Bond  v.  Dolby,  17  Id., 
491 ;  Herion  v.  Davis,  26  N.  Y.,  495.) 

Counsel  for  plaintiffs  in  error  say  that  the  court  erred  iu 
entering  a  decree  for  the  plaintiff  below,  because  he  was 
not  the  owner  of  the  mortgage  when  suit  Avas  brought 
Considerable  testimony  was  given  on  this  branch  of  the 
case.  The  plaintiff  produced  the  note  and  mortgage  duly 
assigned  to  him,  and  testified  he  purchased  them,  paying 
therefor  $100  in  cash,  and  agreed  to  pay  jlOO  more,  and 
to  [>erform  some  legal  services  for  Mrs.  Michel.  A  carefu' 
reading  of  the  testimony  convinces  us  that  the  plaintiff 
was  the  owner  of  the  mortgage  and  is  the  real  party  in  in- 
terest. True,  he  purchased  it  for  less  than  a  third  of  its 
value,  but  as  Mrs.  Michel  is  not  complaining,  it  is  cer- 
tainly no  concern  of  the  plaintiffs  in  error. 

It  is  finally  urged  that  the  court  erred  in  not  rendering 
judgment  canceling  the  deed  from  the  Michels  to  Ubaldiis 
Tannenl)erger.  The  undisputed  testimony  shows  that  there 
was  no  consideration  for  the  deed,  that  it  was  made  for  the 
sole  and  only  purpose  of  hindering,  delaying,  and  defraud* 
ing  the  plaintiffs  in  error,  who  were  at  the  time  creditors  of 
the  grantors.  The  defendant  Tannenberger,  although  a 
witness  in  the  case,  made  no  denial  upon  the  witness  stand 
of  the  allegations  and  proof  of  fraud.  The  deed  creates  a 
cloud  upon  the  title  of  the  plaintiffs  in  eri*or  to  the  land 
and  should  be  canceled. 

A  decree  will  be  entered  in  this  court  canceling  the 
deed  from  the  Michels  to  Tannenberger.  In  all  other  re- 
spects the  decree  of  the  lower  court  is  affirmed. 

Judgment  acoorulngly. 

The  other  judges  concur. 
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Chicago,  B.  &  Q.  R.  Co.  v.  H.  H.  MOore. 

[Filed  Mabch  24, 1891.] 

Ckumislmient:  Fobeion  Judgment  a  Bar.  Where  a  debtor  has 
been  compelled  to  pay  a  debt  by  garnishee  proceedings  in  a 
court  of  a  sister  state  having  jarisdiction  of  the  subject-matter 
and  the  parties,  snch  payment  constitutes  a  complete  defense  to 
a  subsequent  action  brought  in  this  state  by  the  original  creditor 
against  the  garnishee  for  the  same  indebtedness. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

Marqadt  &  Deweese^  and  A.  G.  GreenUcy  for  plaintiff  in 
error. 

H.  H.  Blodgett,  contra. 

Citations  and  contentions  of  counsel  are,  in  the  main, 
referred  to  in  opinion. 

NORVAL,  J. 

This  suit  was  tried  in  the  Lancaster  county  district  court 
upon  the  following  stipulation  of  facts: 

"It  is  hereby  stipulated  between  the  plaintiff  and  the 
defendant  in  the  above  entitled  cause  that  the  following  are 
the  facts  in  this  cause :  It  is  agreed  that  the  plaintiff  com- 
menced working  for  the  defendant  for  a  price  agreed  upon 
by  and  between  them,  to  be  fifty  dollars  per  month,  and  in 
pursuance  of  said  contract  the  plaintiff  worked  two  days 
in  the  latter  part  of  March  and  fifteen  days  in  the  fore 
part  of  April,  1888,  amounting  to  $25.92,  and  that  this 
sum  is  now  due  from  the  defendant  to  the  plaintiff,  unless 
the  following  facts,  stipulated  on  behalf  of  the  defendant, 
constitute  a  defense:  On  the  16th  day  of  April,  1888,  one 
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G.  W.  Groves  commenced  suit  agaiust  the  plaintiff  liorein 
before  E.  8.  Barnett,  justice  of  the  peace  in  and  for  the  city 
of  Council  Bluffs^  Pottawattamie  county,  Iowa,  and  at- 
tached the  wages  due  from  this  defendant  to  the  plaintiff. 
Notice  of  garnishment  in  said  attachment  suit  was  served 
upon  this  defendant  on  said  16th  day  of  April,  1888.  On 
the  25th  day  of  April,  1888,  this  defendant  answered  as 
garnishee  in  said  suit,  showing  an  indebtedness  to  this 
plaintiff  of  $25.92;  whereupon  thisdefendant  was  ordered 
by  said  court  to  hold  the  money  then  in  defendant's  hands 
to  abide  the  further  order  of  the  fx)urt,  and  the  hearing 
was  continued  to  June  25, 1888.  On  the  8th  day  of  May, 
1888,  this  suit  was  commenced  before  W.  H.  Suelliug,  J. 
P.  in  and  for  the  city  of  Lincoln,  Lancaster  county,  Ne- 
braska, to  recover  the  wages  sued  for  in  this  action.  Ou 
the  29th  day  of  May,  1888,  this  defendant,  as  garnishee 
in  the  suit  pending  in  Iowa,  appeared  before  said  £.  S. 
Barnett,  J.  P.,  and,  by  leave  of  court,  filed  an  amended 
answer  setting  up  that  since  the  beginning  of  the  action  in 
that  court  this  action  had  l)een  begun  in  the  city  of  Lin- 
coln for  the  recovery  of  these  wages  before  W.  H.  Suelling, 
J.  P.  in  and  for  this  city,  and  that  a  judgment  had  been 
rendered  in  favor  of  this  plaintiff  for  the  sum  then  due. 
On  the  24th  day  of  August,  1888,  said  G.  W.  Groves, 
having  duly  served  the  plaintiff  herein  in  the  suit  pending 
in  Iowa  by  publication,  obtained  judgment  against  this 
plaintiff  as  a  non-resident,  and  rendered  ju<]gmont  against 
this  defendant,  as  garnishee,  for  the  sum  of  $25.92,  and 
issued  an  order  for  the  payment  of  the  same  into  that 
court;  whereupon  this  defendant  paid  into  said  court  of  E. 
S.  Barnett,  J.  P.,  the  sum  of  $25.92,  being  the  amount 
then  due  from  this  defendant  to  this  plaintiff.  (The  said 
Barnett  was  a  regularly  elected  and  qualified  justice  of  the 
peace  in  and  for  the  city  of  Council  Bluffs,  Pottawattamie 
county,  Iowa,  and  had  jurisdiction  in  all  civil  cases  at  law 
where  the  amount  in  controversy  does  not  exceed  $100.) 
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It  is  further  agreed  that  the  contract  by  which  this  plaint- 
iff entered  into  the  service  of  this  defendant  was  made  in 
the  city  of  Lincoln,  state  of  Nebraska ;  that  the  work  was 
performed  in  the  city  of  Lincoln,  and  it  was  the  custom  of 
this  defendant  to  pay  the  wages  of  the  plaintiff  and  of 
others  in  its  employ,  whose  wages  had  been  earned  in  said 
city,  in  the  city  of  Lincoln;  that  before  and  since  that  time 
the  wages  of  the  plaintiff  had  been  paid  by  this  defendant 
in  the  city  of  Lincoln,  under  which  the  wages  sued  for  in 
this  action  were  earned;  that  this  plaintiff  had  not  been  in 
the  state  of  Iowa  at  any  time  since  the  29th  day  of  March, 
18S8;  that  no  service  has  been  had  upon  the  plaintiff  in 
the  suit  pending  in  the  state  of  Iowa,  except  the  service  by 
publication  required  by  the  statutes  of  Iowa,  and  this 
plaintiff  has  never  made  any  appearance  in  the  action 
pending  in  the  state  of  Iowa,  heretofore  mentioned. 

''It  is  further  stipulated  that  the  debt  for  which  this 
plaintiff  was  sued  in  said  justice  court  of  £.  S.  Barnett 
was  contracted  with  one  A.  D.  Lange,  for  groceries,  in  the 
town  of  Seward,  state  of  Nebraska,  and  was  assigned  to 
G.  W.  Groves,  of  Council  Bluffs,  Iowa,  the  plaintiff  in 
that  action. 

''  It  is  further  agreed  that  this  plaintiff  is  the  head  of  a 
family,  and  at  all  times  a  resident  of  Nebraska,  and  that 
by  the  laws  of  the  state  of  Nebraska  his  wages,  the  mat- 
ter in  controversy,  are  exempt  from  execution  or  attach- 
ment, and  that  he  has  no  other  property.  It  is  further 
stipulated  that  by  the  laws  of  Iowa  the  wages  of  a  non- 
resident are  not  exempt  from  execution  or  attachment. 
And  is  is  hereby  agreed  that  this  cause  may  be  tried  to  the 
court,  a  jury  being  hereby  waived." 

A  judgment  was  rendered  against  the  railroad  company 
for  $25.92  and  costs,  to  reverse  which  it  prosecutes  a  peti- 
tion in  error.  It  appears  from  the  agreed  statement  of 
facts  that  the  defendant  company  was  compelled,  by  gar- 
nishment proceedings,  brought  in  a  justice  court  at  Council 
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Bluffs,  Iowa,  to  pay  the  money  sought  to  be  recovered  in  tiiis 
action.  The  sole  question,  therefore,  involved  in  this  case 
is  this :  Is  the  judgment  in  garnishment  a  bar  to  this  suit? 

It  is  admitted  that  Moore  is  the  head  of  a  family  and  a 
resident  of  this  state,  and  that  he  worked  for  the  defend- 
ant company  seventeen  days,  amounting  to  $25.92.  Under 
our  statutes  these  wages  are  exempt  from  garnishment  in 
this  state.  Whether  or  not  this  exemption  follows  the  debt, 
the  decisions  in  this  country  are  conflicting.  In  Wright  v. 
a,  B,  &  Q.  R.  R.  Co.,  19  Neb.,  175,  it  was  held  that 
where  a  debt  is  contracted  in  another  state  by  whose  laws 
it  is  exempt  from  attachment,  execution,  and  garnishment, 
the  exemption  will  continue  in  this  state  in  case  an  action 
is  brought  on  the  claim.  The  doctrine  of  that  case  is  sus- 
tained by  the  following  authorities  in  addition  to  those 
cited  in  that  opinion:  Pierce. v.  Railway  Co,^  36  Wis.,  283; 
Bank  v.  Raihoay  Cb.,  45  Id  ,  172;  Drake  r.  Lake  Shore 
&  M.  S.  R.  Co.  [Mich.],  37  N.  W.  Rep.,  70;  Railroad  Co. 
V.  Dooley,  78  Ala.,  524. 

The  court  of  last  resort  in  the  state  of  Iowa  has  uni- 
formly held  that  exemption  laws  have  no  extra-territorial 
force.  In  other  words,  that  in  garnishee  proceedings 
brought  in  the  courts  of  that  state,  it  is  no  defense  that 
the  debt  owing  by  the  garnishee  is  exempt  by  the  laws  of 
the  state  where  the  garnishee  and  defendant  both  reside, 
{Newell  V.  Hay  den,  8  Iowa,  140;  Leiber  r.  Railroad  Co. , 
49  Id.,  688 ;  Afooney  v.  U.  P.  Ry  Co.,  60  Id.,  346;  Bread- 
street  V.  Clark,  65  Id.,  670.)  The  Iowa  rule  has  l)een 
adopted  in  some  of  the  other  states.  [B.  &  M.  R.  R.  Co. 
V.  2'hompson,  1  Pac.  Rep.  [Kan.],  622 ;  Morgan  v.  Neville, 
74  Pa.  St.,  52.) 

If  the  proceedings  in  garnishment  are  valid  and  bind- 
ing in  Iowa,  they  are  conclusive  upon  the  parties  thereto 
in  this  state,  notwitiistanding  the  debt  condemned  by 
judgment  in  garnishment  would  have  been  exempt  in  this 
state.     The  material  inquiry,  therefore,  is,  Did  the  Iowa 
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court  obtain  jurisdiction  over  the  debt  here  sued  for^  so  as 
to  subject  it  to  the  claim  of  the  plaintiff  in  garnishment? 

It  appears  that  in  the  suit  commenced  by  Groves  against 
Moore  in  the  justice  court  in  lowa^  notice  of  garnishment 
was  duly  served  upon  the  railroad  company ;  that  it  ap- 
peared and  answered,  disclosing  its  indebtedness  to  Moore 
in  the  sum  of  $25.92^  and  in  obedience  to  the  order  of  the 
justice  the  company  paid  the  money  into  court.  Moore 
was  also  duly  served  by  publication,  and  judgment  was 
rendered  against  him  as  a  non-resident.  These  facts, 
under  the  statutes  and  decisions  of  Iowa,  conferred  juris- 
diction over  the  debt  due  from  the  garnishee. 

A  similar  question  was  decided  by  the  supreme  court  of 
Iowa  in  ilooney  v.  P.  Ry,  Co,,  60  Iowa,  346.  The  plaint- 
iff sued  one  C.  F.  Rollins  and  garnished  the  railroad 
company.  The  garnishee  was  indebted  to  Rollins  for 
wages  earned  in  this  state.  He  was  hired  in  Nebraska, 
and  it  was  the  custom  of  the  company  to  pay  the  wages  of 
such  employees  here.  Service  of  notice  was  made  upon 
Rollins  in  this  state,  which  conferred  the  same  jurisdiction 
as  would  service  by  |  ublication.  Gfirnishment  process 
was  served  upon  the  company  in  Pottawattamie  county, 
Iowa.  Mooney  and  Rollins  were  both  residents  of  Ne- 
braska, and  plaintiff  knew  when  he  commenced  the  suit 
that  two  months'  wages  of  the  defendant  were  exempt  by 
the  laws  of  this  state.  Judgment  was  rendered  in  the 
trial  court  against  the  garnishee  and  Rollins.  It  was  held 
tliat  the  court  had  jurisdiction  to  render  the  judgment 
and  that  the  garnishee  was  liable. 

Moore  v.  C,  R.  L  &  P.  R.  R.  Co,,  43  Iowa,  385,  is 
predicated  upon  facts  similar  to  those  in  the  cjise  at  bar. 
The  defendant  in  that  case  was  a  corporation  existing 
under  the  laws  of  Iowa  and  Illinois,  and  operated  its  road 
in  said  states  and  a  connecting  line  of  road  in  Kansas  and 
Missouri.  The  company  became  indebted  to  the  plaintiff 
in  the  sum  of  $14.62  for  labor  performed  for  it  in  Iowa, 
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in  which  state  he  resided  with  his  family.  By  the  laws  of 
Iowa  his  wages  were  exempt,  but  uuder  the  statutes  of 
Missouri  were  liable  to  execution  or  attacliment.  Harry 
Barton  sued  the  plaintiff  before  a  justice  of  the  peace  in 
Missouri  and  garnished  his  wages  in  the  hands  of  the 
railroad  company.  Service  of  notice  was  made  upon 
Moore  by  publication.  The  railroad  company  answered 
that  it  was  indebted  to  Moore  in  the  above  sum,  and  the 
justice  rendered  judgment  against  Moore  and  alfeo  against 
the  railroad  company  as  garnishee.  Subsequently  Moore 
brought  suit  in  Iowa  to  recover  from  the  railroad  com- 
pany the  same  debt.  The  court  held  that  the  judgment 
rendered  against  the  garnishee  in  Missouri  was  a  complete 
bar  to  the  suit. 

The  judgment  in  the  garnishment  suit  set  up  by  the 
plaintiff  in  error,  being  valid  and  binding  upon  the  parties 
thereto  in  the  state  where  rendered,  is  entitled  to  full  faith 
and  credit  in  this  state,  and  cannot  be  collaterally  attacked. 
The  plaintiff  in  error  having  paid  and  satisfied  that  judg- 
ment, it  is  a  complete  defense  to  this  action.  (Drake  on 
Attachment,  sec.  706 ;  Allen  v.  WaU,  79  111.,  2.S4  ;  Mor- 
gan V.  Neville^  74  Pa.  St.,  52 ;  Afoore  r.  C,  It  L  &  P.  R. 
R.  Co.,  43  la.,  385 ;  Grosslight  v,  Crmip,  58  Mich.,  531 ; 
Ban-ow  v.  West,  23  Pick.,  270.) 

In  reaching  the  conclusion  we  have,  we  do  not  overrule 
or  in  any  manner  modify  the  rule  laid  down  in  Wrighl  r. 
C,  B.  &  Q.  R.  R.  Co.,  19  Neb.,  175.  We  are  simply 
giving  such  faith  and  Credit  to  the  judgment  of  a  sister 
state  as  comity  between  the  states  demands.  The  defend- 
ant in  error  has  his  remedy  by  action  against  Lange,  if  the 
latter  assigned  his  claim  to  Groves  for  the  purpose  of 
bringing  suit  in  Iowa  and  to  evade  the  exemption  laws  of 
Nebraska.  {A/brecht  v.  Treitschke,  17  Neb.,  205.) 

The  judgment  of  the  district  court  is  reversed,  and  the 

action  dismissed. 

Reversed  and  dismissed. 


The  other  judges  concur. 
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William  H.  Hammond  v.  City  of  Harvard.  rsi'^ 
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[Filed  Maech  31,  1891.] 

Cities:  Streets:  Change  of  Grade:  Damages.  A  city  is  liable 
under  the  coii»titntioD  of  this  state  to  a  lot  owner  for  sach 
damages  as  he  may  sustain  by  filUng  in  the  street  in  front  of 
his  lot  above  the  level  of  the  same,  when  the  bnil dings  were 
erected  on  the  lot  before  any  grade  was  established.  {Harmon  v. 
City  of  Omaha,  17  Neb.,  546.) 

Error  to  the  district  court  for  Clay  county.  Tried  be- 
low before  Morris,  J. 

L.  P.  Grouchy  for  plaintiff  in  error,  cited :  Reardon  v. 
San  Francisco^  6  Pac.  Rep.,  325-6;  City  of  Denver  v. 
Bayer,  2  Id.,  9;  MoUajidinv,  R.  Co.,  14  Fed.  Rep.,  394; 
Rigney  r.  Chicago^  102  111.,  64;  GoUsclialk  v.  R,  Co.,  14 
Neb.,  550;  Hannan  v.  OnuihUy  23  N.  W.  Rep.,  503; 
22.  K  R.  Co.  V.  Fellers,  20  Id.,  217;  B.  &  M.  K  R. 
Co,  V,  Reinhadcle,  18  Id.,  69;  Schaller  v.  OrnaJia,  36  Id., 
533;  Wagner  v.  Gage  Co,,  3  Neb.,  242 ;  F,  E.  &  Jf.  V,  R. 
Co.  V.  Whalen,  11  Id.,  591;  "Damage,''  Webster's, Die; 
2  Black  Com.,  cli.  29,  p.  438;  Coke  Litt.,  257a;  2  Green. 
Ev.  [12th  Ed.],  253;  Transp.  Co.  v.  Chicago,  99  U.  S., 
635;  Dexter  V.  Spew,  4  Mason  [U.  S.],  115;  Rockwood  v. 
Allen,  7  Mass.,  254 ;  Bussy  v.  Donaldson,  4  Dal.  [U.  S.], 
206 ;  Grand  Rapids  &  Lid.  R.  Co.  v.  Ileisel,  11  N.  W. 
Rep.,  215;  Meacham  v.  R.  Co.,  4  Cush.  [Mass.],  291; 
Upton  V.  R.  Co.,  8  Id.,  600;  Allen  v.  Charleston,  109 
Mass.,  243;  Whitcher  v.  Banton,  50  N.  H.,  26;  Donovan 
r.  SpHngfield,  125  Mass.,  371. 

Leslie  G.  Hurd,  contra,  cited :  City  of  Denver  v.  Bayer, 
2  Pac.  Rep.,  6 ;  F.,  E.  &  M.  V.  R.  Co.  v.  Meeker,  44  N. 
W.  Rep.,  79;  Gotlschalk  v.  R.  Co.,  14  Neb.,  558;  Schalla- 
V,  Omaha,  23  Id.,  325;  Rigney  v.  Chicago,  102  III.,  80. 
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The  plaintiff  alleges  in  his  petition : 

"1.  The  incorporation  of  the  defendant;  plaintiff's 
ownership  and  possession  of  lot  No.  355  in  defendant  city; 
the  erection  thereon  by  him,  in  1879,  of  a  brick  structure 
eighty  feet  long  by  twenty-two  wide ;  the  arrangement  of 
the  interior  thereof  at  great  expense  for  the  special  busi- 
ness of  a  retail  dry  goods  and  clothing  house;  its  exclusive 
use  for  that  purpose  for  a  numl)er  of  years  consecutively, 
prior  and  up  to  the  date  ot  this  action ;  and  a  monthly 
rental  of  the  same  for  that  time,  of  $30. 

"  2.  The  establishment  of  a  grade  on  Clay  avenue  iu  the 
defendant,  city;  the  abutting  thereon  of  said  premises; 
that  the  grade  line  is  sixteen  inches  above  the  door-step  of 
the  entrance  and  floor  of  the  building;  the  replacement  by 
defendant  on  or  about  the  14th  day  of  March,  1888,  of  the 
old  walk  in  front  of  the  building  with  a  new  one  fourteen 
inches  above  the  door-step  of  the  entrance  abd  the  floor  of 
the  building;  the  consequent  step  of  fourteen  inches  from 
the  walk  in  front  down  into  the  building, 

*'  3.  That  he  is  damaged  by  a  lessened  value  of  the  prop- 
erty; the  depreciated  rental  value  of  the  same;  from  ex- 
cessive dampness  to  the  building  from  the  wash  of  the 
street;  and  the  loss  of  the  investment  in  the  interior  ar- 
rangement of  the  building  for  a  dry  goods  and  clothing 
business. 

"4.  Tiiat  at  the  time  said  building  was  erected,  there 
was  no  established  grade  on  said  street. 

"  5.  That  prior  to  the  date  of  this  action  he  presented 
to  the  council  of  the  defendant  city  his  claim  for  damages 
as  aforesaid  for  the  sum  of  $1,600,  which  was  utterly  re- 
jected by  them  and  payment  refused. 

"6.  The  plaintifl*  is  damaged  by  the  act  of  the  deitndant 
corporation  in  the  sum  of  $1,600." 
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The  defendant  admits  its  incorporation;  the  establish- 
ment of  the  grade ;  the  ownership  and  possession  of  the 
premises  by  plaintiff;  the  improvement  of  the  street  by 
defendant ;  but  denies  the  damage ;  alleges  a  faulty  con- 
struction of  the  building;  the  necessity  of  the  grade  for 
drainage  purposes,  and  increased  facilities  of  public  travel; 
and  is  a  benefit  to  the  property,  and  not  a  damage. 

There  was  a  trial  to  a  jury  with  a  verdict,  "  on  the  issues 
joined  herein,  for  the  defendant."  The  plaintiff's  motion 
for  a  new  trial  being  overruled,  the  case  is  brought  to  this 
court  on  the  following  errors  : 

I.  The  court  erred  in  sustaining  defendant's  objections 
to  the  question,  "the  way  it  has  been  for  years." 

II.  In  sustaining  defendant's  objection  to  the  question, 
''What  has  the  building  been  used  for?" 

III.  In  sustaining  defendant's  objection  to  the  question, 
"  State  whether  the  party  to  whom  you  rented  it  for  $35 
took  it,  or  not." 

IV.  In  overruling  plaintiff's  objection  to  the  question, 
"  Have  you  owned  this  property  ever  since  it  was  con- 
structed ?  " 

V.  In  sustaining  defendant's  objection  to  the  question, 
"  What  rent  did  you  pay  for  that  building?" 

VI.  In  sustaining  defendant's  objection  to  the  question, 
"  How  came  you  to  leave  that  building  ?" 

VII.  In  sustaining  defendant's  objection  to  the  ques- 
tion, *'  What  was  the  value  of  the  Hammond  property,  the 
fair  market  value,  immediately  prior  to  the  establishment 
of  that  grade?" 

VIII.  In  sustaining  defendant's  objection  to  the  ques- 
tion, "You  stated  on  cross-examination  that  the  property 
was  unsalable;  why  was  it  unsalable?" 

IX.  In  overruling  the  plaintiff's  objection  to  the  ques- 
tion, "  What  difference  is  noticeable  by  the  improvement 
made  according  to  the  grade?" 

X.  In  overruling  the  plaintiff's  objection  to  the  ques- 
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tion,  "  Is  not  the  grade  as  established  of  the  street  and 
walk  necessary  to  make  a  good  wagon  way  through  the 
street  as  now  constructed  ?  " 

XI.  In  overruling  the  plaintiff's  objection  to  the  ques- 
tion, "  If  the  building  was  built  twelve  and  one-fourth 
inches  higher  upon  its  foundation,  in  the  first  place,  it 
would  have  been  beuefite<l,  would  it  not,  by  the  grade?" 

XII.  In  overruling  the  plaintiff's  objection  to  the  ques- 
tion, "Was  there  any  benefits  accruing  to  this  building,  in 
company  with  the  other  lots  upon  this  street,  near  it,  result- 
ing from  the  establishment  of  the  grade  ?'* 

XIII.  In  sustaining  defendant's  objection  to  the  ques- 
tion, "State  what  is  the  condition  of  the  building  that  you 
occupy  with  reference  to  the  improved  condition  of  the 
street  as  established  by  the  grade  December  7,  1887." 

XIV.  In  sustaining  defendant's  objection  to  the  ques- 
tion, "  What  effect  does  that  have  upon  the  room  as  a  busi- 
ness room?" 

XV.  In  sustaining  defendant's  objection  to  the  quest  ion, 
"  How  much  does  it  lack  ?  " 

XVI.  In  sustaining  defendant's  objection  to  the  ques- 
tion, "  What  further,  if  any  ?" 

XVII.  In  overruling  plaintiff's  objection  to  the  ques- 
tion, "If  the  building  was  constructed  so  that  the  floor  was 
even  with  the  grade  of  the  sidewalk  as  placed  under  the 
improvement,  would  the  grade  as  established  be  a  benefit 
or  an  injury  to  it?" 

XVIII.  In  sustaining  defendant's  objection  to  the 
question,  "  State  whether  the  improved  condition  of  that 
street  in  front  of  the  Hammond  building  in  consequence  of 
the  establishment  of  the  grade  is  a  damage  to  the  building 
that  the  owner  sustains  over  and  above  that  sustained  bv 
other  abutting  owners." 

XIX.  In  overruling  the  plaintiff's  objection  to  the 
question,  "  Suppose  the  building  was  twelve  and  one- fourth 
inches  higher,  top,  bottom,  and  all — the  building  as  it  now 
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iSy  was  raised,  would    the  improvement  made  under  the 
grade  be  a  benefit  or  an  injury?  " 

XX.  In  sustaining  defendant's  objection  to  the  question, 
"Would  you  consider  it  a  benefit,  or  a  damage  to  this 
building  that  the  rent  should  be  lessened  in  consequence  of 
the  improvement  of  the  street  ?  " 

XXI.  In  overruling  the  plaintiff's  ol)jection  to  the 
question,  "  Do  you  know  the  height  of  the  old  building 
above  the  level  of  the  ground  or  prairie?" 

XXII.  In  overruling  the  plaintiff's  objection  to  the 
question,  "Is  the  grade  as  established  unreasonable,  or  an 
extravagant  grade  for  the  level  of  the  street  as  it  stands?  " 

XXIII.  In  overruling  the  plaintiff's  objection  to  the 
question,  "  Is  the  grade  of  the  road,  or  of  the  walk  con- 
forming thereto,  anything  more  than  was  necessary  to  se- 
cure drainage  and  dry  roadway,  in  your  judgment?" 

XXIV.  In  sustaining  defendant's  objection  to  the  ques- 
tion, "  Suppose  Mr.  Hammond  could  not  occupy  the  bank 
wall  any  greater  height  than  he  at  present  occupies  it, 
how  then  ?  " 

XXV.  In  sustaining  defendant's  objection  to  the  ques- 
tion, "  State  whether  in  your  opinion  it  adds  to  or  detracts 
from  the  building  as  a  business  house." 

XXVI.  In  sustaining  defendant's  objection  to  the  ques- 
tion, "  Al)Out  what  per  cent  of  loss  have  you  sustained  in 
that  room  in  consequence  of  excessive  dampness?" 

XXVII.  In  sustaining  defendant's  objection  to  the 
question,  "  What  has  been  the  amount  of  your  loss?" 

XXV J II.  In  refusing  to  give  paragraphs  Xos.  1,  2,  3, 
4,  6,  6,  and  8  of  the  instructions  asked  by  plaintiff. 

XXIX.  In  giving  paragraphs  Nos.  4,  5,  6,  and  7  of 
instructions  of  the  court's  own  motion. 

XXX.  In  overruling  the  plaintiff's  motion  for  a  new 
trial. 

XXXI.  That  the  verdict  is  not  sustained  by  suflBcient 
evidence. 
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XXXII.  That  it  is  contrary  to  law  and  the  evidence, 
and  tlie  verdict  should  have  been  for  the  plaintiff. 

The  facts  upon  which  the  first  error  is  based  are  that 
the  plaintiff,  being  on  the  stand  as  a  witness  in  his  own 
behalf,  was  questioned  as  to  the  size,  tlie  material,  and  the 
manner  of  construction  of  the  building  upon  the  lot 
claimed  to  have  been  damaged  by  the  established  grade  of 
the  street  in  the  town  of  Harvard.  After  describing  the 
building  his  counsel  put  the 

Q.  How  was  that  building  arranged  as  to  the  inside? 
State  about  that. 

A.  When  it  was  first  built  or  now? 

Q.  The  way  it  has  been  for  years. 

The  defendant  objects  to  the  question  for  the  reason 
that  it  is  immaterial,  incompetent,  and  has  no  tendency  to 
establish  the  measure  of  damages  to  which  the  plaintiff  is 
entitled,  if  any.  It  is  not  apparent  what  relevancj'  or 
materiality  the  evidence  sought  by  the  question  would  have 
upon  the  issues  in  the  case,  yet  had  the  plaintiff  made  an 
offer  of  the  proof  thus  exchuled  it  would  have  enabled  the 
court  below,  and  would  have  enabled  this  court,  to  judge 
of  its  relevancy;  but  no  offer  was  made,  and  it  has  been 
held  so  repeatedly  as  to  have  formed  a  decisive  rule  that  a 
cause  would  not  be  reversed  on  the  exclusion  of  testimony 
without  an  offer  having  first  been  made  of  tlie  evidence, 
clearly  indicating  what  was  to  be  proved.  This  assign- 
ment of  error  must  therefore  be  overruled.  The  same  ob- 
jection exists  as  to  the  second,  third,  fifth,  sixth,  eighth, 
thirteenth,  fourteenth,  fifteenth,  sixteenth,  eighteenth, 
twentieth,  twenty- fourth,  twenty-fifth,  twenty-sixth,  and 
twenty-seventh  errors. 

The  fourth  assignment  arises  upon  the  overruling  of 
the  plaintiff's  objection  to  the  defendant's  question  to  the 
plaintiff,  "Have  you  owned  this  property  ever  since  it 
was  constructed?"     While  the  relevancy  of  this  question 
is  not  apparent,  I  am  also  unable  to  see  that  the  plaintiff 
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could  have  been  prejudiced  by  auswering  it.  The  motion 
is  not  argued  by  counsel,  nor  the  error  of  the  admission 
of  the  testimony  pointed  out,  and  is  therefore  overruled. 

The  seventh  assignment  arises  upon  the  sustaining  by 
the  court  of  the  defendant's  objection  to  the  question, 
What  was  the  value  of  the  Hammond  property,  the  fair, 
market  value,  immediately  prior  to  the  establishment  of 
that  grade?  propounded  to  the  witness  B.  S.  Harrington. 
The  witness,  in  answer  to  questions  by  counsel  for  the 
plaintiff,  testified  that  he  had  resided  in  the  town  of  Har- 
vard for  about  six  years;  was  engaged  in  land  and  loan 
and  general  real  estate  business,  and  had  been  so  employed 
for  about  six  years ;  that  he  had  a  very  fair  idea  of  the 
value  of  real  estate  in  Harvard,  and  was  acquainted  with 
the  property  of  the  plaintiflF  in  dispute  ever  since  he  had 
resided  in  the  town ;  that  he  knew  about  the  time  that  the 
grade  of  the  street  was  established.  The  question  was 
then  put:  What  was  the  fair  market  value  of  the  Ham- 
mond property  immediately  prior  to  the  establishment  of 
the  grade?  the  defendant  objecting  to  the  question  for  the 
reason  that  the  witness  is  not  shown  to  be  competent  to 
testify  as  to  the  value  of  the  property,  which  objection  was 
sustained  by  the  court.  The  sustaining  of  this  objection 
was  clearly  erroneous.  The  witness  had  shown,  by  his 
own  testimony,  that  he  was  competent  to  testify  as  to  the 
value  of  real  property  at  that  time,  but  it  should  be  added 
that  the  question  being  again  put  in  nearly  the  same  terms, 
and  not  different  within  the  meaning  of  the  objection,  and 
the  same  objection  being  again  offered  upon  the  same 
grounds,  was  overruled  and  the  witness  testified  as  to  the 
value  of  the  property. 

The  ninth  error  arises  upon  the  overniling  by  the  court 
of  the  plaintiff^'s  objection  to  the  question  propounded  to 
tlie  witness  Oakley  Johnson  upon  his  cross-examination. 
This  witness  had  testified,  in  chief,  that  he  was  a  resident 
of  Harvard  for  several  years  past,  and  that  he  had  been  for 
41 
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that  time  and  now  was  acquainted  with  the  Hammond 
pro{)erty,  and  ite  value^  before  the  establishment  of  a  street 
grade,  December  7,  1887  ;  thinks  that  the  property  would 
have  then  sold  for  twenty  or  twenty-five  hundred  dollars; 
thinks  that  the  change  of  grade  made  a  difference  of  from 
twenty-five  to  tliirty-three  per  cent  in  the  value,  judging 
from  the  value  of  the  rental,  or,  if  the  property  was  to  be 
replaced,  in  its  original  condition,  the  cost  of  placing  it 
there. 

On  cross-examination  the  witness  stated  that  he  had 
noticed  the  property  as  he  had  passed  it,  and  had  been  in 
the  building  a  number  of  times  since;  that  he  had  to  go 
down  steps  to  get  into  the  store ;  the  change  is  mostly  in 
the  front  appearance,  which  is  perhaps  sixteen  inches  higher 
than  it  was  before  the  level  of  the  grade  of  the  street  had 
been  changed  and  filled  in,  all  through  there,  until  the 
walk,  the  witness  thought,  was  sixteen  inches  higher  than 
it  was  before,  though  he  made  no  measurement  except  with 
the  eye.  The  witness  was  asked :  Q.  What  difference  is 
noticeable  by  the  improvement  made  according  to  the 
grade?  The  plaintiff  objected  to  the  question  for  the  rea- 
son that  it  is  incompetent,  immaterial,  and  irrelevant,  which 
objection  was  overruled  by  the  court,  and  the  witness  an- 
swered: To  a  person  approaching  the  building  it  would 
show  that  the  house  apparently  is  low;  the  first  story  of 
the  building  looks  like  a  shorter  house;  after  you  get  into 
the  store  the  height  of  the  room  is  the  same,  but  from  the 
outside  the  building  presents  no  favorable  appearance. 

While  this  question  is  apparently  obscure,  yet,  in  the 
light  of  its  answer  by  the  witness,  it  cannot  be  held  diat 
the  ruling  thereon  was  prejudicial  to  the  plaintiff. 

The  tenth  assignment  arises  upon  the  overruling  of  the 
plaintiff's  objection  to  the  question  put  to  the  same  witness 
by  defendant's  counsel  on  cross-examination,  the  witness  hav- 
ing testified  generally  on  his  examination  in  chief  as  to  the 
value  of  the  property  and  its  depreciation  by  reason  of  the 
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•change  of  grade  :  Q.  Is  not  the  grade^  as  established,  of  the 
street  and  walk,  necessary  to  make  a  good  wagon  way 
i:hrough  the  street  as  now  constructed? 

The  objection  to  this  question,  and  to  its  admission  to 
the  jury,  must  have  been  that  if  the  change  of  grade  upon 
the  street  was  a  reasonable  one  and  necessary  to  construct 
.«  required  .wagon  way,  that  the  plaintiflF  could  not  recover 
in  his  action,  though  his  property  might  have  been  seri- 
ously damaged  by  the  necessary  change  of  grade.  This 
is  not  the  law.  The  question  whether  or  not  the  change  of  ' 
grade  was  necessary  in  the  prudent  management  of  the 
•city's  affairs  does  not  enter  into  the  plaintiif^s  action  on 
the  pleadings  of  this  case.  It  was  error,  therefore,  to  have 
overruled  the  objections  of  the  plaintiff  to  the  question 
propounded  to  the  witness. 

The  eleventh  assignment  arises  upon  the  overruling  of 
the  plaintiff's  objection  to  the  question  put  to  the  witness: 
<i.  If  the  building  was  built  twelve  and  a  fourth  inches 
higher  upon  its  foundation  in  the  first  place  it  would  have 
been  benefited,  would  it  not,  by  the  grade?  This  witness 
testified  upon  direct  and  upon  cross-examination'  as  to  the 
general  effect  and  damage  of  the  grade  of  the  street  upon 
the  plaintiff's  property,  and  upon  his  being  asked,  by 
counsel  for  the  plaintiff,  what  special  advantage  there  was 
to  the  building  in  consequence  of  it,  answered  that  he  could 
not  say  that  there  was  any  benefit;  it  looked  to  him  as  if 
it  was  a  detriment.  The  defendant's  counsel  proceeded  to 
re-cross-examine  the  witness  by  putting  the  above  question, 
wholly  hypothetical,  referring  to  a  condition  not  existing, 
And  the  plaintiff's  objection  should  undoubtedly  have  been 
sustained  by  the  coui*t.  It  cannot  be  denied  that  it  was 
•detrimental  and  injurious  to  the  cause  of  the  i)laintiff,  and 
tended  to  confuse  the  jury,  and  to  that  extent  was  injurious. 

The  seventeenth  assignment  is  based  upon  the  overruling 
-of  the  objection  of  the  plaintiff  to  the  question  by  defend- 
ant's counsel  to  the  witness  P.  P.  Scott,  on  his  cross-ex- 
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amination  :  Q.  If  the  building  was  constructed  so  that  the 
floor  was  even  with  the  grade  of  the  sidewalk  as  placed  under 
the  improvement,  would  the  grade  as  established  be  a  l^eu- 
efit  or  an  injury  to  it?  The  witness  having  testified  in 
chief  and  upon  cross-examination  that  he  was  a  contractor 
and  builder  of  forty  years' experience,  was  acquainted  with 
the  Hammond  building;  knows  of  the  fact  of  the  condi- 
tion of  the  sidewalk  in  consequence  of  the  change  of 
grade  above  the  door  step,  but  don't  know  as  it  would 
materially  affect  the  property  one  way  or  the  other;  it 
would  bring  the  sidewalk  up  to  the  floor  as  usual  and  as  it 
ought  to  be.  This  question  was  properly  objected  to,  as  it 
was  not  put  to  elicit  any  fact  to  properly  go  l)efore  the  jury. 

It  will  l>e  admitted  that  it  was  not  possible  for  the 
plaintiff  to  know,  beforehand,  what  grade  would  be  es- 
tablished, and  to  say  that  had  he  guessed  at  tlic  future  grade 
of  the  street  and  constructed  his  building  accordingly  that 
he  would  have  suffered  no  damage,  is  to  state  no  rule  of 
law,  nor  to  prove  any  fact  tending  to  prove  the  plaintiff's 
case  or  to  establish  the  defense.  It  was  therefore  erone- 
ously  allowed  to  be  given  and  answered. 

The  twenty-first  assignment  of  error  is  upon  the  over- 
ruling of  the  plaintiff's  objection  to  the  admis««ion  of  the 
question  by  defendant's  counsel  to  the  witness  E.  E.  Brown: 
Q.  Do  you  know  the  height  of  the  old  building  al)ove 
the  level  of  the  prairie  or  ground  ?  The  plaintift'  had  al- 
ready proved  the  facts  called  out  by  the  question.  Whether 
it  was  the  intention  to  contradict  the  witness  does  not  ap- 
pear. In  either  event  the  plaintiff's  objection  to  this  ex- 
amination of  the  witness  is  not  apparent. 

The  court  below,  on  the  trial  of  this  cause,  seems  to  have 
failed  to  have  fully  instructed  the  jury  as  to  the  plaintiff's 
rit^lit  of  recovery.  It  was  formerly  held,  in  accordance 
with  some  part  of  the  instructions  given  in  the  case,  that, 
"  When  a  city,  in  the  reasonable  exercise  of  an  authority, 
under  its  charter,  establishes  a  grade  for  its  streets,  and 
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works  them  accordingly,  there  being  no  provision  of  law 
for  the  payment  of  damages,  no  action  will  lie/'     This  •• 

was  the  law  in  1873,  and  was  so  held  in  the  case  of  Ne- 
braska  City  v,  Lampkin,  6  Neb.,  27.  But  the  constitution 
of  1875,  now  in  force,  provided  a  different  rule.  The  text 
of  section  21  of  the  bill  of  rights  now  is,  that  "the  pri- 
vate property  of  no  person  shall  be  taken  or  damaged  for 
public  use  without  just  compensation  therefor."  • 

In  the  case  of  Harmon  v.  The  OUy  of  Omaha,  17  Neb., 
548,  this  distinction  between  the  original  and  the  present 
rule  of  law  was  clearly  drawn.  The  court  there  held  that 
"A  city  is  liable,  under  the  constitution  of  this  state,  to  a 
lot  owner  for  such  damages  as  he  may  sustain  by  filling  in 
the  street  in  front  of  his  lot  above  the  level  of  the  same 
when  the  buildings  were  erected  on  the  lot  before  the  grade 
was  established."  This  rule  was  not  distinctly  given  in 
charge  to  the  jury,  as  appears  from  the  record  in  this  case. 

There  was  evidence  upon  the  trial  that  the  plaintiff's 
property  had  suffered,  and  was  depreciated  by  the  estab- 
lishment of  the  city's  grade.  It  appears,  further,  that 
evidence  of  the  plaintiff,  in  support  of  this  fact,  was  over- 
ruled at  the  trial.  A  new  trial  ought,  therefore,  to  be 
granted  ;  and  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded. 


Reversed  ajn^d  bemanded. 
The  other  judges  concur. 
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Z.  SWAKTZ,  APPELLANT,  V.  SaRAH   F.  McClELLAND, 

APPELLEE. 

[Filed  March  31,  1891.] 

1.  Fraudulent  Conveyances:    Husband  and  Wifk.    Ooe 

M.  and  wife,  in  Jane,  1881,  removed  to  W.,  in  this  state,  the 
wife  being  possessed  of  about  $4)000  in  money  which  she  per- 
mitted  her  husband  to  deposit  in  a  bank  in  his  own  name  and 
check  out  at  pleasure.  M.  thereupon  proceeded  to  purchase 
certain  lots,  took  a  deed  therefor  in  his  own  name  and  erected 
thereon  a  large  frame  building  having  two  store-rooms  on  the 
grouud  floor  and  tenement  apartments  on  the  second  floor,  some 
of  which  were  occupied  by  M.  and  wife.  In  May,  1882,  one  & 
loaned  M.  $500  on  a  promise  to  return  the  same  in  a  few  days. 
In  October  or  November  afterwards,  M.  and  wife  conveyed  the 
property  in  question,  without  consideration,  to  the  mother  of  the 
wife  of  M.,  who  afterwards  conveyed  to  said  wife,  who  now 
claims  to  own  the  same  and  as  a  homestead.  S.  reduced  his 
claim  to  judgment,  and  an  execution  thereon  having  been 
returned  unsatisfied,  a  creditor's  bill  was  filed  to  subject  the 
property  in  question.  Held^  That  the  equity  of  the  creditor  was 
superior  to  that  of  the  wife. 

2.  :  Homestead.    As  the  testimony  showed  that  the  property 

was  occupied  as  a  homestead  when  the  debt  was  oentracted  and 
still  is  80  occupied,  that  only  the  excess  of  $2,000  will  be  applied 
on  the  judgment. 

Appeal  from  the  district  court  for  Gage  county.  Heard 
below  before  Broady,  J. 

A,  D.  McCandiess,  for  appellant,  cited:  Aultman  v, 
Obemieyer,  6  Neb.,  260;  Wake  v.  Griffin,  9  Id.,  52;  Ray^ 
V.  McPhei8on,  11  Id.,  197;  First  NaZ.  Bank  v.  BariJeU,  8 
Id.,  319;  Lipscomb  v.  Lyon,  19  Id.,  515;  Koch  ».  Rho^ies,. 
10  Id.,  447;  Echjerly  v.  Gregory,  17  Id.,  348;  Thompson 
V.  Loenig,  13  Id.,  387;  Seitz  v.  MUcheU,  4  Otto  [U.  S.],. 
583;  Btnggs  v.  Mitchell,  60  Barb.,  288-317;  Bessan  r. 
Eveland,  26  N.  J.  Eq.,  468;  Glidden  v.  Taylor,16  Ohio  St„ 
509;   Glooer  v.  Alcoit,  11  Mich.,  470;  Kelly  t\  Drew,  12 
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Allen,  107;  Humes  v.  Schruggs,  94  U.  S.,  22-28;  Fox  t?. 
3Ioyer,  54  N.  Y.,  125;  Dunn  v.  Sargent,  101  Mass.,  336; 
Canton  v,  Rideoutj  1  McN.  &  G.  [Eng.],  599 ;  Gardner  v. 
Gardner,  1  Giffard,  1 26 ;  Hildreth  v.  Sands,  2  Johns.  Ch.,  35- 
48;  Bank  of  U.  S.  v.  Housman,  6  Paige  Ch.,  526;  Coatea 
V.  Ga*lachy  44  Penu.  St.,  43 ;  Hood  v.  Brovm,  2  Ohio,  207 ; 
Bank  i\  Gonrdln,  Spoors  Ch.,  437 ;  Bump,  Fraud.  Couv., 
82 ;  Savage  v.  Murphy,  34  N.  Y.,  508 ;  Case  v.  Phelps, 
39  Id.,  164. 

Winter  &  Kauffman,  and  Hazlett  &  Bates,  contra,  cited, 
contending  also  that  many  of  appellant's  citations  sus- 
tained their  position:  Van  Deuzer  v»  Peacock,  11  Neb., 
245. 

Per  Cufuam. 

This  is  a  creditor's  bill  brought  by  the  plaintiff  against 
the  defendant  to  subject  lots  1  and  2,  in  block  32,  in  Wy- 
more,  to  the  payment  of  the  plaintiff's  judgment.  The 
oourt  below  found  the  is-nes  in  favor  of  the  defendant  and 
dismissed  the  action. 

The  record  shows  that  in  June  or  July,  1881,  Wm.  H. 
McClelland  and  the  defendant,  his  wife,  removed  to  Wy- 
more;  that  the  defendant  then  had  about  $4,000  in  money 
which  she  either  gave  to  her  iiusband  or  permitted  him  to 
use  as  his  own.  He  did  use  the  money  as  his  own; 
pluced  it  in  a  bank  at  Wyraore,  and  checked  it  out  at 
pleasure.  Soon  after  they  removed  to  Wymore  he  pur- 
chased the  lots  in  question  and  took  the  deeds  therefor  in 
his  own  name.  He  thereupon,  with  the  consent  of  his 
wife,  erected  a  frame  business  house  on  the  lots  in  ques- 
tion. This  building  contains  two  store-rooms  on  the 
ground  floor  and  a  number  of  tenant  apartments  in  the 
second  story.  McClelland  and  his  wife  seem  to  have 
lived  in  this  building,  and  she  now  claims  the  same  as  a 
homestead,  and  the  proof  seems  to  sustain  that  claim. 
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In  May,  1882,  McClelland,  who  had  been  doing  busi- 
ness on  the  money  furnished  him  by  his  wife,  was  ap|Kir- 
ently  in  a  prosj)erous  condition  and  his  credit  seems  to  have 
been  good. 

In  May,  1882,  the  plaintiff  loaned  W.  H.  McClelland 
$500  for  a  few  days.  As  the  money  was  obtained  on  a 
promise  to  repay  it  shortly  no  note  or  other  evidence  of 
indebtedness  was  taken,  but  the  days  passed  into  weeks  and 
the  weeks  into  months  and  the  money  was  not  returned. 
The  plaintiff,  however,  does  not  seem  to  have  been  uneasy 
as  McClelland  seemed  to  i)Ossess  an  abundance  of  property 
to  pay  his  debts.  Therefore  he  took  McClelland's  unse- 
cured note  for  the  debt.  This  note  was  afterwards  reduced 
to  judgment,  and  an  execution  having  been  returned  nnsat- 
isfieil  this  action  was  brought. 

The  testimony  tends  to  show  that  in  the  fall  of  1882 
McClelland  and  his  wife  conveyed  the  property  in  question 
to  the  mother  of  Mrs.  McClelland,  and  that  afterwards  the 
mother  conveyed  the  property  to  Mrs.  McClelland,  and 
she  now  claims  to  be  the  owner  under  this  deed. 

It  is  claimed  that  there  was  no  intention  to  defraud  cred- 
itors of  W.  H.  McClelland  in  making  these  transfers,  and 
it  is  probable  tiiat  such  was  the  case.  The  effect,  however, 
was  to  prevent  creditors  being  paid  their  just  demands,  and 
the  transaction  is  therefore  fraudulent  in  law  as  to  such 
creditors  who  had  trusted  McClelland  on  the  faith  that  he 
was  the  owner  of  the  property. 

The  right  of  a  wife  to  "enjoy  her  separate  estate  is  un- 
questioned. She  may  do  business  in  her  own  name  and 
contract  debts  in  relation  to  such  business  in  the  same  man- 
ner as  if  she  was  unmarried.  She  cannot,  however,  place 
her  money  in  the  hnnds  of  her  husband  and  authorize  him 
to  do  with  it  as  he  pleases  and  contract  debts  on  the  faith 
that  he  is  the  owner  of  the  money,  and  then  claim  as  a 
preferred  creditor.  Such  a  rule,  if  sanctioned,  would  be 
fraught  with  injustice.     Honesty  and  fair  dealing  require 
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that  where  the  wife  permits  ber  husband  to  use  her  money 
or  property  as  his  own,  incur  obligations  upon  the  faith 
that  the  property  belongs  to  him^  that  as  against  such  cred- 
itors their  rights  are  superior  to  hers. 

This  rule  has  been  constantly  applied  by  this  court. 
{Roy  v,  McPherson,  11  Neb.,  197;  Early  v.  Wilson j  ante^ 
p.  458.) 

This  rule  is  particularly  applicable  in  this  case,  as  the 
proof  shows  that  the  wife  was  well  aware  that  the  husband 
had  failed  in  business  more  than  once  before  thev  removed 
to  Wymore.  The  property  seems  to  exceed  in  value  the 
sum  of  $2,000,  and  the  excess  therefore  must  be  applied  to 
the  plaintiff's  claim. 

The  judgment  of  the  district  court  is  reversed,  and  a 
decree  will  be  entered  in  this  court  in  conformity  to  this 
opinion* 


Decree  accoudingly. 


The  other  judges  concur.. 


D.  Liming  v.  Rufus  Kyle. 

[Filed  March  31, 1891.] 

1.  Fraudulent  Conveyances :  Consideration.  In  an  action 
against  the  sheriff,  who  had  levied  ezecations  on  the  stock  of 
goods  sold  by  one  H.  to  K.  for  the  sam  of  $600,  while  the  proof 
tended  to  show  that  snch  ^oods  were  of  the  valne  of  $1,000  or 
upwards,  an  iDstroctiou  *Hhat  if  H.  sold  the  goods  to  obtain 
money  to  pay  his  debts,  yon  will  have  to  find  that  H.  himself 
was  not  guilty  of  fraud  in  the  sale,"  hdd^  erroneous;  an 
essential  element,  viz.,  the  consideration,  being  omitted. 

Sb  .    A  debtor  who  purchases  goods  on  the  faith  that  he  is  the 

owner  of  certain  property,  occupies  to  some  extent  a  trust  rela- 
tion in  the  possession  of  such  property,  and  it  is  his  duty  if  need 
be  to  apply  the  property  in  good  faith  to  the  payment  of  hia 
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debts.  Therefore  he  cannot  donate  it  where  the  effect  of  sach 
donation  won  Id  be  to  defeat  creditors,  nor  can  he  sell  it  for  a 
greatly  inadequate  price,  as  the  *efifect  of  snch  sale  is  in  part  a 
donation. 

Error  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Broady,  J. 

Story  &  Story,  for  plaintiff  in  error,  cited :  Hedman  n. 
Andermn^  6  Neb.,  392;  Smith  v,  Schmitz,  10  Id.,  601; 
Bollman  v,  Lucas,  22  Id.,  797 ;  Beeis  v.  Flynn,  28  Id., 
675;  Lapham  v.  Marshall,  51  Hun  [N.  Y.],  36;  Rothdl 
V.  Grimes,  22  Neb.,  526;  Elwood  v.  May,  24  Id.,  373; 
8  Am.  &  Eng.  Eucy.,  753. 

G.  M,  Humphrey,  and  H,  C.  Lindsay,  contra,  cited : 
Smith  V.  Schmitz,  10  Neb.,  601 ;  Lininger  v.  Herron,  18 
Id.,  453;  Feigleyv.  Feigley,  61  Am.  T>ec,,S7Q;  Freeman  v. 
Harfmnn,  45  111.,  57;  Davidson  v.  Little,  22  Pa.  St.,  245; 
Kuykendall  r.  McDonald,  57  Am.  Dec,  217, 

Per  Curiam. 

• 

This  is  an  action  of  replevin. 

On  the  1st  day  of  August,  1887,  one  D.  Hedgepeth  sold 
a  stock  of  goods  at  Lewiston,  Nebraska,  to  the  defendant 
in  error.  On  the  27th  day  of  Septoml)er,  1887,  the  plaint- 
iff in  error  levied  upon  a  part  of  the  stock  by  virtue  of  an 
execution  issued  by  the  county  court  of  Pawnee  county, 
upon  a  judgment  in  favor  of  McCoixl  &  Collins,  and 
against  Hedgepeth.  Defendant  in  error  tliereupon  replev- 
ied the  goods,  and  judgment  was  rendered  in  his  favor  in 
the  court  below. 

Plaintiff  in  error  claims  that  the  sale  from  Hedgepeth 
to  Kyle  was  fraudulent  as  to  the  creditors  of  Hedgepeth, 
and  claims  that  there  was  error  in  the  proceedings  in  the 
court  below. 

The  testimony  tends  to  show  that  the  goods  purchased 


Vol.  31]         JANUARY  TERM,  1891.  651 


Liming  v.  Kyle*. 


were  of  the  value  of  $1,000  or  more,  and  that  the  defend- 
ant in  error  purchased  them  for  $600. 

The  court  gave  the  following  instruction: 

''In  addition  to  what  has  been  said  on  the  law  you  are 
instructed  that  fraud  is  a  question  of  fact  to  be  determined 
by  the  jury,  and  the  burden  of  proof  is  upon  the  party  al- 
leging it,  and  fraud  is  never  presumed  in  the  absence  of 
proof.  You  have  been  instructed  as  to  certain  circum- 
stances, which,  if  proven,  may  be  taken  by  you  as  circum- 
stantial evidence  on  the  subject,  but  whether  such  circum- 
stances have  been  proven  in  this  case  are  questions  of  fatt 
for  you  to  determine;  to  make  the  sale  fraudulent,  the 
fraud  must  have  been  participated  in  by  both  seller  and 
buyer;  in  case  the  buyer  had  notice  of  such  facts  or  cir- 
cumstances as  would  arouse  on  the  part  of  a  man  of  ordi- 
nary prudence  a  suspicion  of  fraud  that  would  have  put 
him  on  such  inquiry  as  would  have  led  to  knowledge  of 
fraud,  that  takes  the  place  of  and  is  equivalent  to  partici- 
pation in  the  fraud ;  but  whether  there  is  any  such  thing  in 
tliis  case  is  a  fact  for  you  to  determine.  If  you  find  from 
the  evidence  that  Hedgepeth,  in  good  faith,  sold  the  goods 
to  obtain  money  to  pay  on  his  debts,  you  will  have  to  find 
that  Hedgepeth  himself  was  not  guilty  of  fraud  in  the 
sale;  but  if  he  sold  to  hinder,  delay,  or  defraud  his  credit- 
ors he  was  a  participant  in  fraud,  and  the  further  question 
for  you  would  be  whether  plaintifi^  participated  in  the 
fraud." 

The  court  had  previously  instructed  the  jury  that  an  in- 
adequate price  paid  for  the  goods  would  not  of  itselt  defeat; 
the  sale.  The  instruction  first  given  was  clearly  prejudi- 
cial to  the  plaintiff  in  error. 

A  debtor  who  contracts  debts  upon  the  faith  that  he  is 
the  owner  of  certain  property  impliedly  agrees  that  he  will 
act  in  good  faith  with  his  creditors,  and,  if  need  be,  that  he 
will  apply  his  property  in  good  faith  to  the  payment  of 
his  debts.     The  law,  therefore,  will  not  permit  him  to  give 
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away  his  property  where  the  effect  of  the  gift  would  be  to 
deprive  creditors  of  their  rights.  A  sale  for  an  inadequate 
price  is  in  some  sense  a  gift,  and  it  will  be  a  very  danger- 
ous rule  to  establish  if  a  court  should  bold  that  a  debtor 
couhl  give  ^2  in  value  in  property  for  every  dollar  he  was 
owing  a  creditor.  A  creditor  has  no  right  to  ask  such  a 
bonus,  and  a  debtor  has  no  right  to  sacrifice  the  rights  of 
some  of  his  creditors  by  virtually  giving  away  a  consider- 
able portion  of  his  property.  The  instruction  was  clearly 
wrong  and  was  very  prejudicial  to  the  plaintiff  in  error. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Rev£rs£D  and  remanded. 

The  other  judges  concur. 


D.  G.  Ck)URTXAY  V.  M.  F.  Knox. 

[Filed  May  5,  1891.] 

1.  Notaries  Publio :  Powers.  Notaries  public,  under  eection  7 
of  chapter  61,  Comp.  Stats.,  are  not  authorized  to  punish  bj  fine 
or  imprisonment  persons  guilty  of  misdemeanor,  or  misbeharior, 
during  the  taking  of  depositions. 


%  :  — .     In  the  taking  of  dei^nsitions  notaries  pnblicare 

not  exercising  judicial  functions,  nnd  do  not  constitute  a  law 
court.    Their  powers  are  solely  derived  from  the  statute. 

Error  to  the  district  court  for  Lancaster  county.     Tried 
below  before  Field,  J. 

D.  G.  Oourtnay,  and  C.  E.  Mdgoon,  for  plaintiff  in  error: 

A  notary  public  has  no  other  authority  than  that  con- 
ferred by  sees.  6  and  7,  ch.  61,  Comp.  Stats.     He  has  uo 
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power  to  fine.  (Rapalje,  Contempts,  p.  10;  Kreiger^a  Case, 
7  Mo.  App.,  367 ;  BurU  v.  Pyh,  89  Ind.,  398.) 

Lamb  J  Rkkdta  &  Wilson,  oontra: 

A  notary^  while  taking  depositions,  is  exercising  judicial 
functions  and  is  a  court.  {Dogge  v.  State,  21  Neb.,  272.) 
Every  judicial  tribunal  has  inherent  power  to  punish  con- 
tempt committed  in  its  presence.  (RoUman  v,  Bartling,  37 
N.  W.  Rep.,  6G8;  State  v.  Copp,  15  N.  H.,  212;  Robb  v. 
McDonald,  29  la.,  330;  In  re  Cooper,  32  Vt.,  253;  U.  8. 
r.  Hudson,  7  Cranch  [U.  S.],  32 ;  State  v.  ApplegaJte,  2  Mo- 
Cord  [S.  Car.],  110;  HoUingsworth  v,  Duane,  Wall.  [U.  S* 
C.  C],  57;  Clark  v.  People,  Breese  [111.]?  340;  Broxon  t?. 
People,  19  111.,  613;  HiU  v.  CrandaU,  52  Id.,  70;  People 
V.  Wilson,  64  Id.,  195;  Storey  v.  People,  79  Id.,  45.)  As 
plaintiff  was  not  in  custody,  his  payment  of  the  fine  was 
voluntary  and  cannot  be  recovered  back.  {Sieber  v.  Wei- 
den,  17  Neb.,  582;  Mundy  v.  Whittemore,  15  Id.,  647.) 

Cobb,  Ch.  J. 

This  cause  is  on  error  from  the  district  court  of  the 
county  of  Lancaster. 

Tlie  plaintiff  below  alleged  that  the  defendant  was  in- 
debted to  him  in  the  sum  of  $10  with  interest  from  Feb- 
ruary 15,  1887,  for  money  had  and  received  at  that  date, 
for  which  he  asks  judgment. 

The  defendant  answered,  as  a  plea  to  the  jurisdiction  of 
the  court,  that  on  February  15,  1887,  he  was  a  duly  com- 
missioneJ  und  qualified  notary  public  within  and  for  Cus- 
ter county  in  this  state;  that  on  said  date  depositions  were 
being  taken  before  him,  in  his  official  capacity,  at  Broken 
Bow,  in  Custer  county,  in  an  action  pending  in  the  district 
court  of  Lancaster  county,  wherein  C.  J.  Elliott  et  al.  were 
plaintiffs  and  D.  G.  Courtnay  et  al.  were  defendants,  pur- 
suant to  notice  theretofore  served,  and  pursuant  to  the  ap- 
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pearance  of  the  parties  by  their  attorneys,  and  while  thus 
taking  the  evidence  the  plaintiff,  Courtnay,  repeatedly  in- 
dulged in  vulgar  and  profane  language  in  the  presence  of 
this  defendant  while  officially  engaged  as  aforesaid,  and  in 
the  presence  of  a  lady  witness^  then  present  to  give  testi- 
mony. 

Whereupon  defendant  imposed  upon  the  plaintiff  a  fine 
of  $10  for  contempt,  and  required  him  then  and  there  to 
pay  it,  whici)  he  paid  under  protest,  and  thereafter  de- 
manded its  repayment.  And  defendant  then  and  there 
inserted  in  the  body  of  the  deposition  the  following: 

"And  now  at  11  o'clock  P.  M.,  this  15th  day  of  Feb- 
ruary, 1887,  while  proceeding  in  taking  the  testimony,  D. 
G.  Courtnay  uttered  oaths  and  words  in  my  presence  as  to 
justify  me  in  fining  him  for  contempt,  and  thereupon  I 
assess  him  therein  a  fine  of  $10  for  contempt.  It  is  hereby 
considered  and  adjudged  by  me  that  the  state  of  Nebra>ka 
recover  from  D.  G.  Courtnay  the  sum  of  $10,  together 
with  costs  herein,  taxed  at ,  and  that  he  stand  com- 
mitted until  the  fine  and  costs  are  paid,  and  then  said  D. 
G.  Courtnay  comes  and  pays  the  sum  of  $10,  his  fine 
assessed  against  him." 

Defendant  alleges  that,  sitting  officially  as  a  notary 
public,  he  had  the  power  to  take  and  maintain  the  neces- 
sary order  for  the  proper  taking  of  testimony,  and  to  that 
end  had  the  power  to  impose  fine  for  contempt  on  the 
plaintiff  if  he  refused  to  maintain  order  or  to  conduct  him- 
self in  a  respectful  manner. 

Defendant  further  alleges  that  the  money  was  paid  by 
the  plaintiff  voluntarily,  without  being  deprived  of  his 
liberty  or  in  the  custody  of  an  offic3r,  and  solely  upon  the 
demand  of  defendant,  with  the  declaration  that  if  the  fine 
was  not  paid  he  would  be  given  in  charge  to  the  slieriff. 
To  tlie  answer  the  plaintiff  demurred,  whicli  was  ovor- 
rulod,  and  the  plaintiff  electing  to  stan<l  on  his  (ItMniirrer, 
judgment   was   for   the  defendant   for   $29.55   costs;  to 
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which  the  plaintifP  excepted  and  assigned  the  following 
errors : 

1.  The  court  erred  in  overruling  the  demurrer. 

2.  The  judgment  is  contrary  to  law. 

It  will  not  be  seriously  contended  that  a  notary  public 
in  this  state  has  any  other  or  greater  authority  than  that 
conferred  by  sees.  6  and  7  of  chap.  61,  p.  597,  of  Comp. 
Stats,  of  1889. 

Sec.  6  relates  to  his  powers,  duties,  and  certificates,  the 
administering  of  oaths  in  all  cases,  taking  depositions, 
acknowledgments,  and  proofs  of  the  execution  of  deeds, 
mortgages,  powers  of  attorney,  and  other  instruments  in 
writing  to  be  used  or  recorded  in  this  state,  to  demand  ac- 
ceptance or  payment  of  any  foreign,  inland,  or  domestic 
bill  of  exchange,  promissory  note,  or  other  obligation  in 
writing,  and  to  protest  the  same  for  non-acceptance  or 
non-payment,  and  give  notice  to  indorsers,  makers,  draw- 
ers, or  acceptors  of  such  demand  or  non-acceptance,  or 
non-payment;  "and  to  exercise  and  perform  such  other 
powers  and  duties,  as  by  the  law  of  nations,  and  according 
to  commercial  usage,  or  by  the  laws  of  the  United  States, 
or  of  any  other  state  or  territory  of  the  United  States, 
or  of  any  other  government  or  country,  may  be  exercised 
and  performed  by  notaries  public,  and  over  his  signature 
and  official  seal  certify  the  performance  of  such  duties  so 
exercised  and  performed  under  the  provisions  of  this  act, 
which  certificate  shall  be  received  in  all  courts  of  this 
state,  as  presumptive  evidence  of  the  facts  therein  certified 
to ;  and  on  due  proof  of  the  loss  of  such  original  certifi- 
cate, the  record  thereof,  so  kept  by  such  notary  public  as 
is  by  this  act  prescribed,  shall  be  received  by  all  courts  in 
this  state  as  presumptive  evidence  of  the  facts  therein  re- 
corded ;  Provided,  That  any  person  interested  in  the  sub- 
ject-matter of  such  certificate  or  record  of  such  certificate, 
may,  by  other  evidence,  contradict  the  matters  and  things 
set  forth  in  such  certificates,  or  in  the  record  thereof." 
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In  the  7th  sec.,  relating  to  depositions  and  contempts 
he  '^is  empowereil  to  issue  summonses  and  command  the 
presence  before  him  of  witnesses,  and  to  punish  witnesses 
for  neglect  or  refusal  to  obey  such  summons^  or  for  refusal 
to  testify  when  present,  by  commitment  to  the  jail  of  the 
county  for  contempt;  and  all  sheriffs  and  constables  in 
his  state  are  hereby  required  to  serve  and  return  all  pro- 
cess issued  by  notaries  public  in  the  taking  of  testfmony  of 
witnesses  by  commission  or  deposition/'  Limiting  this 
authority,  sec.  1  of  art.  6  of  the  con.^titution  of  tliis  state 
provides  that  "  The  judicial  power  of  this  state  shall  be 
vested  in  a  supreme  court,  district  courts,  county  courts, 
justices  of  the  peace,  police  magistrates,  and  such  oUier 
courts  inferior  to  the  district  courts  as  may  be  created  by 
law  for  cities  and  incorporated  towns.'' 

A  notary  public  can  have,  therefore,  no  judicial  power, 
and  has  only  that  ministerial  authority  conferred  on  his 
office  by  the  statutes  quoted.  His  authority  to  punish  for 
contempts  is  strictly  limited  to  the  commitment  to  the 
county  jail  of  absent  witnesses  subpoenaed  to  testify,  or  of 
those  present  refusing  to  answer;  and  to  the  needlul  exer- 
cise of  this  authority,  all  sheriffs  and  constables  are  re- 
quired to  serve  his  process.  But  there  is  no  authority 
conferred  to  impose  a  fine  for  any  contempt  or  for  a  misiie- 
nieanor.  If  it  be  insisted,  as  in  the  defendant's  answer, 
that  the  power  to  punish  by  fine  or  imprisonment  for  con- 
tempts, in  facie  curite,  is  inherent  in  the  authority  of  tak- 
ing and  certifying  juridical  evidence,  it  is  answered  that 
this  common  law  power  has  hitherto  been  confined  to 
courts  of  record,  or  to  magistrates  having  precisely  defined 
judicial  powers. 

A  careful  writer  of  the  New  York  bar,  on  Civil  and 
Criminal  Contempts,  as  late  as  1884,  laid  it  down  that  a 
"  notary  public  has  no  power,  either  by  common  law  or  by 
statute,  when  taking  depositions,  to  punish  the  witness  as 
for  contempt,  for  contumacious  refusal  to  answer  proper 
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questions;  and  where  the  witness  is  committed  to  jail  for 
such  refusal,  an  action  for  false  imprisonment  will  lie 
against  the  notary  and  the  person  committed  will  be  dis- 
discharged  on  habeas  corpus.^'  (Rapalje,  sec.  7.)  But  this 
rule  has  been  changed  by  our  statute,  as  shown. 

In  the  case  of  Dogge  v.  State,  21  Neb.,  272,  the  ques- 
tions involved  and  presented  to  the  court  were : 

1.  Whether  the  adverse  party  to  a  suit  can,  in  this  state^ 
be  compelled  to  testify. 

2.  Has  a  notary  public,  in  this  state,  power  to  eouiniit, 
for  contempt,  a  witness  who  refuses  to  give  his  deposition? 

In  stating  the  case,  in  the  opinion,  the  court  says,  '^  These 
questions  alone  are  presented,  and  they  alone  were  argued 
at  the  bar  of  the  court,  and  they  alone  will  be  considered.'* 
The  first  question  was  held  in  the  affirmative,  under  sectioD 
328  of  the  Civil  Code,  "  that  it  was  the  intention  of  the 
I^islature,  in  the  enactment  of  the  chapter  on  evidence,  to 
remove  every  barrier  to  the  discovery  of  truth,  where  the 
parties  to  the  action  have  equal  opportunity  to  testi fy .  And 
where  necessary,  either  party  may  call  the  other  to  testify 
as  to  facts  exclusively  within  his  knowledge,  provided  the 
questions  are  not  privileged." 

Tlie  second  question  was  held  in  the  affirmative,  and 
prn|)trly  so,  under  the  statute  conferring  that  authority^ 
before  cited.  There  was  no  question  of  the  juridical 
powers  or  judicial  functions  of  a  notary  public  before  the 
court  to  be  considcreil.  The  statute  conferred  authority 
to  commit  to  the  jail  in  discharge  of  the  ministerial  duty 
of  tiiking  testimony  and  certifying  the  depositions  of  wit- 
nesses required  by  law  to  give  evidence.  "As  to  the  powers 
and  duties  of  notaries,  the  statutes  of  each  state  are  supreme^ 
and  where  they  have  enlarged  these  powers  or  abridged 
them  in  any  resi)ect,  they  control  absolutely  within  the 
limits  of  the  state  enacting  the  statute.''  (Giaque  on  Nota- 
ries Public,  sec.  27,  ch.  1.)  The  author  adds  that  **The 
general  rule  seems  to  be  that  the  power  of  notaries  to  com* 
42 
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mit  witnesses  for  contempt  is  wholly  statutory,  and  it  being 
a  power  in  derogation  of  the  rights  of  the  citizen,  will  be 
strictly  construed,"  and  cites  examples. 

In  MallinkrodVa  Owe,  ex  parte,  20  Mo.,  493,  it  appeared 
that  the  petitioner  was  committed  to  jail  by  a  notary  pub- 
lic of  St.  Louis  county  for  contempt  in  not  producing  oer- 
tain  books  and  papers  in  obedience  to  a  aubpasna  duces 
tecum,  issued  by  the  notary,  to  give  testimony  in  an  action 
pending  in  the  circuit  court  of  St.  Louis.  The  miUimus 
set  forth  that  the  petitioner  admitted  having  the  books  and 
pupers  in  his  pos.«cssion  when  the  subpcena  was  served,  and 
had  since  delivered  them  to  one  of  the  defendants  to  avoid 
producing  them  at  the  taking  of  his  deposition.  The  notary 
committed  him  to  jail,  there  to  remain  until  he  should  pro- 
duce them,  their  materiality  being  made  to  appear  by  the 
affidavit  of  the  agent  of  the  plaintiff.  The  court  said  that 
the  act  of  February  13,  1847,  empowered  notaries  to  take 
depositions  under  the  act  entitled  "Depositions,"  approved 
January  17,  1845.  The  15th  section  of  that  act  author- 
ized the  officer  to  compel  the  attendance  of  witnesses  in  the 
same  manner  and  under  like  penalties  as  any  court  of 
record  of  this  state.  The  8th  section  provides  that  a  wit- 
ness who  shall  refuse  to  give  evidence,  which  may  lawfully 
be  required,  may  be  committed  to  prison  by  tlie  person 
authorized  to  take  the  deposition.  The  court  held  that  the 
power  of  notaries  in  taking  depositions  is  strictly  statu- 
tory." They  can  do  nothing  not  expressly  autliorized,  and 
under  the  circumstances  which  authorize  it.  There  is  no 
power  given  to  commit  a  witness  for  refusing  to  produce 
books.  Powers  in  derogation  of  the  rights  of  the  citizen 
are  to  be  strictly  construed.  The  prisoner  is  discharged." 
All  the  judges  concurred. 

The  distinction  here  made,  between  the  taking  of  the 
testimony  of  the  witness  and  requiring  him  to  produce 
books  and  papers  relating  to  his  business,  was  more  dis- 
tinctly drawn  and  declared  by  the  supreme  court  of  the 
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United  Stales  in  Kil bourn's  case  against  the  sergeant  at 
arms^  the  speaker,  and  a  select  committee  of  the  house  of 
representatives  of  the  44th  congress.  Kilbourn,  for  refus- 
ing to  answer  certain  questions,  and  produce  his  books  and 
papers  relating  to  his  partnership  in  a  real  estate  pool,  in 
the  District  of  Columbia,  was,  by  order  of  the  house  of 
representatives,  imprisoned  in  the  common  jail  forty-five 
days,  and  until  the  adjournment  of  congress.  He  brought 
an  action  against  the  officers  who  executed  the  order,  and 
the  committee  which  brought  him  before  the  house,  and 
recovered  against  them  $15,000  damages.  It  was  taken 
on  error  to  the  supreme  court  of  the  United  States,  which 
held,  that  although  the  house  could  punish  its  own  mem- 
bers, could  decide  contested  elections,  and  determine  the 
qualifications  of  members,  could  exercise  the  sole  power  of 
loipcachment  of  government  officers,  and  might,  where  the 
examination  of  witnesses  was  necessary  to  the  accomplish- 
ment of  these  ends,  fine  and  imprison  a  contumacious 
witness,  there  was  not  to  be  found  in  the  constitution 
of  the  United  States  any  general  power  vested  in  either 
house  of  congress  to  punish  for  contempt,  and  Justice 
Miller  said:  "  Whether  the  ppwer  of  punishment  in  either 
house  by  fine  or  imprisonment  goes  beyond  this  or  not,  we 
are  sure  that  no  person  cixn  be  punished  for  contumacy  as 
a  witness  before  either  house,  unless  his  testimony  is 
required  in  a  matter  into  which  that  house  has  jurisdiction 
to  inquire,  and  we  feel  equally  sure  that  neither  of  these 
bodi^  possess  the  general  power  of  making  inquiry  into 
the  private  affiiirs  of  the  citizen."  (103  U.  S.,  190.)  Thus 
limiting  the  power  of  congress  to  punish  for  contempt  to 
that  specially  granted  in  the  constitution,  as  the  power  of 
the  notary  is  limited  to  the  autliority  of  the  statute. 

In  Kreiger^s  Case,  7  Mo.  App.,  367,  it  was  held  that 
**in  a  proceeding,  under  the  hnbecis  corpus  act,  to  bring  up 
a  prisoner  charged  with  conteni])t  in  refusing  to  answor 
interrogatories   before  a  notary  public  taking  depositions 
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there  is  no  presumption  of  jurisdiction  in  favor  of  the 
notary,  and  no  adjudication  as  to  the.  jurisdictional  fact 
which  the  court  regards,  and  it  is  the  duty  of  the  court  to 
examine  whetiier  the  commitment  is  within  the  meaning 
and  spirit,  as  well  as  the  letter  of  the  law. 

"The  law  does  not  confer  upon  a  notary  public  the  ar- 
bitrary power  to  compel  a  witness  to  answer  all  questions, 
however  incompetent,  irrelevant,  and  inadmissible,  which 
may  be  asked,  and  a  refusal  to  answer  such  is  not  necessa- 
rily a  contempt.  To  entitle  a  notary  to  commit  for  con- 
tempt, he  must  exercise  his  functions  not  only  formally,  but 
substantially  in  the  manner  and  under  the  circumstances 
contemplated  by  law.  For  a  flagrant  abuse  of  process  llie 
notary  is  liable,  and  the  attorneys  engaged  in  promoting 
the  proceeding  are  punishable  by  disbarment  or  otherwise.'' 
In  Floyd  county,  Indiana,  Pyle  brought  his  action 
against  Burtt,  a  notary  public,  for  false  imprisonment.  Id 
his  answer  the  defendant  set  up  justification  on  the  ground 
of  his  being  lawfully  employed  in  taking  the  plaintiff's 
deposition  as  evidence  in  the  circuit  court  of  Clark  county; 
that  the  plaintiff  appeared  as  a  witness  and  was  sworn,  but 
refused  to  testify  and  ans\ver  proper  questions ;  that  for 
such  contempt  the  defendant  committed  him  to  jail  for 
three  hours  only.  The  plaintiff  demurred,  and  the  circuit 
court  sustained  the  demurrer.  On  appeal  to  the  supreme 
court  it  was  held  that  "  the  common  law  did  not  authorize  a 
notary  public  to  take  depositions ;  such  authority  is  conferred 
only  by  statute.  As  to  the  manner  of  taking  depositions 
the  powers  of  notaries  are  prescribed  and  limited  by  stat- 
ute. That  of  this  state  authorizes  them  to  take  depositions 
and  to  compel  the  attendance  of  witnesses,  but  they  have 
no  power  to  punish  for  contempt  the  refusal  of  a  witness 
to  answer  interrogatories.  He  has  no  l^al  right  to  inflict 
either  fine  or  imprisonment  as  penalties  for  contempt  and 
disobedience  of  his  authority.  The  answer  is  insufficient, 
and  the  demurrer  was  properly  sustained."  (89  Ind.,  398.) 
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These  precedents  tend  to  show  that  a  notary's  legal  duties 
have  heretofore  been  regarded  as  limited  to  the  provisions 
of  the  statute;  that  he  borrows  no  judicial  power,  in  the 
taking  of  depositions,  from  the  dignity  of  his  employment 
or  the  necessities  of  his  case.  No  authority  has  been  pre- 
sented— ^and  none  has  been  found — that  in  taking  deposi- 
tions he  exercises  judicial  functions,  and  is  a  court.  Nor 
can  it  be  constituted  a  police  court  by  opinion. 

The  answer  of  defendant  admits  that  he  imposed  the 
fine  for  contempt  with  the  threat  of  imprisonment,  the  pay- 
ment by  the  plaintiff  under  protest,  and  the  subsequent 
demand  for  restitution.  It  is  not  shown  by  the  answer 
that  the  money  was  paid  over  to  the  treasurer  of  the  county 
for  the  use  of  the  school  fund,  but  that  it  remains  in  the 
defendant's  possession.  The  answer  of  defendant  is  not 
a  sufficient  defense,  but  is  wliolly  incompetent;  the  de- 
murrer of  the  plaintiff  should  have  been  sustained. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  judgment  will  be  entered  in  this  court  for  the  plaintiff 
for  the  amount  of  tlie  fine  with  interest  from  February  15, 
1887,  and  costs  of  suit. 

Judgment  acxjordingly. 
The  other  judges  concur. 
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LiEvi    Kaufman  et  al.  v.  U.  S.   National  Bank     .«>  seo 

[Filed  May  5,1891.] 

1.  Sale:  Contracts  Construed,  and  held,  to  be  a  sale  of  a  stock  of 

goods,  etc.,  the  parchaser  to  assame  and  pay  certain  debts. 

2.  Contracts.    In  a  contract  to  assnme  certain  debts  in  considera- 

tionof  a  stock  of  goods,  etc.,  two  notes  were  described  as  one 
for  $500  and  one  for  |1,500  dae  the  United  States  National  Bank. 
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The  testimony  showed  that  the  notes  were  not  before  the  par- 
ties when  the  contract  was  drawn,  bat  that  the  only  notes  pos- 
sessed by  the  bank  against  the  vendor  was  one  for  $50U  and  one 
for  $1,350.  ffddf  That  the  bank  was  entitled  to  recover  against 
the  purchasers  the  amount  of  said  notes. 

8.  :  Novation.     A  promise  made  to  another  for  the  benefit 

of  a  third  person  can  be  enforced  by  such  third  person,  althongfa 
the  consideration  did  not  move  directly  from  him. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

Balliet^  Eroin  &  Points,  for  plaintiffs  in  error,  cited,  as 
to  the  construction  of  the  two  instruments:  Goodrich  v. 
McClai-y,  3  Neb.,  130;  Tootle  v.  Elguiter,  14  Id.,  159; 
Nidle  V,  State  Bank,  13  Id.,  246;  Collinf/wood  r.  Mer- 
chants' Bank,  15  Id.,  121  ;  Delaney  v.  Under,  22  Id.,  280; 
Cortelyou  v.  Mabeii,  Id.,  700;  Greenleaf,  Ev.,  sec.  277; 
Edwards  v.  Clement,  45  N.  W.  Rep.  [Mich.],  1107  ;  Begg 
V.  Forbes,  30  Eug.  L.  &  Eq.,  508 ;  Etthig  r.  Bank,  1 1 
Wheat.  [U.  S.],  74 ;  Bank  r.  Dana,  79  N.  Y.,  108  ;  Edel- 
man  v.  Yeakel,  27  Pa.  St,  26. 

Lake,  Hamilton  &  Maanoelt,  crnira,  cited  :  Shamp  t?. 
Meyer,  20  Neb.,  223,  and  cases ;  Bassett  v.  Huglies,  43 
Wis.,  319;  Martin  v.  Martin,  3  Pin.  [Wis.],  272,  275; 
Botcen  t\  Crow,  16  Xeb.,  556,  558;  Story,  Contracts, 
sees.  535 ;  Bliss,  Code  PI.,  sec.  91. 

1  e::  Curiam. 

This  is  an  action  upon  two  promissory  notes,  one  for 
$1,350  and  the  other  for  $500,  both  drawing  interest  at 
ten  per  cent. 

The  defendants  answered  separately,  but  appear  by  the 
same  attorneys.  The  answers  of  the  defendants  consist  of 
certain  special  deuials'and  allege  that  the  $1,350  note  sued 
on  was  not  guaranteed  or  assumed  to  be  paid  by  them  or 
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either  of  them.     The  instruraents  under  which  it  is  claimed 
the  defendants  are  liable  are  as  follows : 

"  This  indenture  made  this  8th  day  of  February,  A.  D. 
1888,  l)etweeu  Kaufman  Bros.,  consisting  of  David  Kauf- 
man and  Isaac  Kaufman,  doing  business  under  the  firm 
name  of  Kaufman  Bros.,  of  Douglas  county,  Nebraska, 
parties  of  the  first  part,  and  Levi  Kaufman,  Edgar  P. 
Davis  and  Samuel  Rees,  parties  of  the  second  part,  witness : 
that  the  said  parties  of  the  first  part  in  consideration  of  the 
sum  of  twenty  thousand  dollars  in  hand  paid  by  the  parties 
of  the  second  part  has  bargained  and  sold  and  by  these 
presents  do  grant  and  convey,  unto  the  said  parties  of  the 
second  part,  their  executors,  administrators  and  assigns,  the 
following  described  goods  and  chattels  to-wit:  The  said 
personal  property,  hereby  sold  as  aforesaid  being  now 
owned,  kept,  and  used  by  the  parties  of  the  first,  at  the 
buildings  and  places  of  business  known  as  Kaufman  Bros.' 
cigar  store  and  located  at  Nos.  207  South  Fifteenth  street, 
216  South  Fifteenth  street,  1009  Farnam  street,  in  the  city 
of  Omaha,  Nebraska,  and  consisting  of  all  and  singular  the 
personal  property  of  the  party  of  the  first  part  now  in  and 
belonging  to  said  places  of  business  respectively,  and  con- 
sisting principally  of,  first,  all  the  goods,  chattels,  wares 
and  merchandise,  consisting  of  the  stock  of  tobacco,  pipes, 
cigar  holders,  fancy  articles,  cigars,  cigarettes,  and  all  of  the 
stock  of  goods,  chattels,  wares,  and  merchandise  owned  by 
us  and  kept  by  us  in  the  building  and  plaoe  of  business 
No.  207  South  Fifteenth  street,  Omaha,  Neb ;  also  all  the  fix- 
tui'es,  show  cases,  counters,  shelving,  including  all  articles, 
goods,  and  chattels  owned  by  us  and  used  in  running  the 
business  and  contained  in  the  store  and  basement  No.  207 
South  Fifteenth  street. 

"Second — All  the  stock  of  goods,  chattels,  wares,  and 
merchandise,  consisting  of  tobacco,  pipes,  cigar  holders, 
fancy  articles,  cigars,  cigarettes,  also  all  fixtures,  including 
counters,  shelving,  show  cases,  including  all  articles,  goods 
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and  chattels  owned  by  U8  and  contained  in  the  store-room 
and  basement  No.  216  South  Thirteenth  street,  Omaha, 
Neb. 

"  Third — All  of  the  stock  of  goods,  wares,  merchandise, 
consisting  of  tobacco,  pipes,  fancy  articles,  cigars,  cigar- 
ettes, cigar  holders,  also  the  fixtures,  including  counters, 
shelving,  show  cases,  including  all  the  goods  and  chattels 
owned  by  us  and  kept  in  the  store-room  No.  1009  Farnam 
street,  Omaha,  Nebraska. 

''The  intention  being  to  sell  and  convey  to  the  said 
Levy  Kaufman,  Edgar  P.  Davis,  and  Samuel  Rees  all  of 
our  personal  property  of  any  kind  and  nature  in  the  prem- 
ises hereinbefore  described. 

"Fourth — All  the  interest  of  the  said  parties  of  the  first 
partus  lessees  in  the  premises  above  described,  to-wit:  Na 
207  South  Fifteenth,  No.  216  South  Thirteenth  street,  and 
No.  1009  Farnam  street,  Omaha,  Neb.,  and  all  the  estate, 
titlej  and  interest  of  the  said  parties  of  the  first  part  in 
and  to  said  premises. 

''The  condition  of  the  above  sale  is  such  that  whereas 
the  said  I^evy  Kaufman  stated  and  is  surety  for  $6,000  on 
the  notes  of  the  said  Kaufman  Bros,  due  the  Bank  of 
Commerce,  also  one  note  of  $1,500,  and  a  note  of  $500, 
United  States  National  Bank,  all  drawing  interest  at  the 
rate  of  ten  per  cent,  the  date  when  said  note  was  given, 
and  the  date  upon  which  that  falls  due  (!annot  now  be 
given  by  the  parties  of  the  first  part;  and  also  cash  loaned  the 
said  Kaufman  Bros.,  in  the  sum  of  $300,  by  the  said  Levy 
Kaufman;  and  whereas  the  said  Edgar  P.  Davis  indorsed 
and  stands  security  for  the  said  Kaufman  Bros,  for  two 
notes  for  the  sum  of  $750  each,  one  note  for  $1,074.62, 
also  three  notes,  $2,100,  $1,000,  $1,000  respectively,  and 
cash  loaned  in  the  sum  of  $250  to  the  said  Kaufman  Bros., 
also  one  for  $2,154  for  which  the  said  Davis  stands  se- 
curity and  indorsed  for  the  said  Kaufman  Bros;  and 
whereas  the  said  Samuel  Rees  stands  security  and  indorsed 
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notes  for  the  said  Kaufman  Bros.^  as  follows,  to- wit :  one 
note  for  $2,450,  two  notes,  one  for  $1,247  and  one  for 
$1,000;  also  the  said  Roes  has  loaned  Kaufman  Bros, 
cash  in  the  sum  of  $666. 

''Now,  whereas  the  said  Kaufman  Bros,  has  failed  to 
pay  said  notes  and  cannot  meet  the  payment  of  said  notes, 
DOW,  therefore,  the  said  Kaufman  Bros,  do  hereby  sell, 
transfer  the  above  described  property  to  the  second  parties 
herein  for  the  payment  of  said  notes  and  indebtedness  of 
the  said  Kaufman  Bros,  to  the  said  Levy  Kaufman,  Ed- 
gar P.  Davis,  and  Samuel  Rees.  It  is  expressly  agreed 
that  the  said  second  parties  may  take  possession  of  said 
goods,  chattels,  and  wares  and  merchandise,  and  this  pos- 
session is  their  authority. 

"In  witness  whereof,  we  have  here  unto  set  our  hand 

and  seal  this  8th  day  of  February,  A.  D.  1888. 

"Kaufman  Bros., 

"  By  David  Kaufman. 

"David  Kaufman. 

"Isaac  Kaufman. 
"Witness: 

"R.  S.  Ervin." 

This  instrument  was  duly  acknowledged. 

At  the  same  time  the  defendants  entered  into  the  follow- 
ing agreement  with  Kaufman  Bros. 

"This  agreement,  made  and  entered  into  on  this  8th  day 
of  February,  A.  D.  1888,  by  and  between  Kaufman  Bros., 
consisting  of  David  Kaufman  and  Isaac  Kaufman,  parties 
of  the  first  part,  and  Levy  Kaufman,  Edgar  P.  Davis,  and 
Samuel  Rees,  parties  of  the  second  part,  witnesseth : 

"  That  the  said  Kaufman  Bros.,  David  and  Isaac  Kauf- 
man as  aforesaid,  are  to  transfer,  sell,  and  set  over  unto 
Levy  Kaufman,  Edgar  P.  Davis,  and  Samuel  Rees  all  of 
our  personal  property,  consisting  of  all  of  the  stock  of 
goods,  wares  and  merchandise,  chattels  of  every  kind  and 
nature  contained  in  the  three  store-rooms  and  basement  of 
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the  store  building,  207  South  Fifteenth  street,  216  South 
Thirteenth  street,  and  1009  Farnarn  street,  Onmha,  Ne- 
braska; also  all  of  our  real  estate  situated  in  Douglas 
county  and  Sarpy  county,  Nebraska,  and  Monona  county, 
Iowa,  except  the  homestead  of  David  Kaufman^  said  real 
e.'^tate  being  in  the  name  of  David  Kaufman.  In  con- 
sideration and  in  full  payment  for  the  indebtedness  due 
from  us,  the  said  Kaufman  Bros.,  to  the  said  Levy  Kauf- 
man, Edgar  P.  Davis,  and  Samuel  Ilees,  and  for  the  further 
consideration  from  £}dgar  P.  Davis,  and  Samuel  Rees  of 
$3,000  cash  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  and  we,  the  said  Levy  Kaufman,  Edgar  P. 
Davis,  and  Samuel  Rees  do  hereby  pledge  and  bind  our- 
selves, our  heirs,  executors,  and  administrators  to  hold  the 
said  Kaufman  Bros,  harmless  from  all  liability  on  all  notes 
wliicli  we  have  either  indorsed  fortliemor  signed  with  them 
or  put  up  collateral  security  for,  and  which  we,  before  the 
execution  of  this  agreement,  guaranteed  the  payment. 

"Witness  our  hands  this  8th  day  of  February,  A,  D. 
1888.  Kaufman  Bros., 

''By  David  Kaufman. 
"David  Kaufman. 
"Isaac  Kaufman. 
"  Edgar  P.  Davis. 
"Samuel  Rees, 

"  By  E.  P.  Davis, 
"Levy  Kaufman, 
"By  R.  S.  Ervin. 
"  We,  Levy  Kaufman  and  Samuel  Rees,  hereby  accept, 
affirm,  and  ratify  the  above  and  foregoing  agreement. 

"Samuel  Rees. 
"Levy  JCaufman.*' 

Tiie  construction  of  these  instruments  was  before  this 
court  in  Kaufman  r.  Cobufm,  30  Neb.,  672,  and  it  was 
held  that  the  plaintiffs  in  error  had  agreed  to  assume  the 
debts  mentioned  in   the  agreement  on  the  considerdtion 
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that  they  were  to  receive  the  property  described  therein. 
They  did  receive  this  property  and  thereby  agreed  to  pay 
the  debts  mentioned. 

This  was  not  a  case  of  trnst  where  the  plaintiffs  in  error 
agreed  to  sell  the  property  and  pay  the  debts ;  but  one  in 
which  they  agreed,  in  consideration  of  receiving  the  prop- 
erty, that  they  would  pay  the  debts  specified.  Each  of  the 
plaintiffs  in  error  had  become  security  in  a  large  amount 
for  Kaufman  Bros.,  and  it  is  probable  that  they  saw  that 
their  principals  would  be  unable  to  pay  the  debt  for  which 
they  were  security,  and  hence  that  they  would  be  liable 
therefor.  Therefore,  in  order  to  secure  themselves,  they 
purchased  the  properly,  and  as  part  of  the  consideration 
agreed  to  pay  notes  to  the  amount  of  $2,000  and  interest 
due  the  defendant  in  error.  The  contract  of  sale  was 
drawn  in  the  office  of  an  attorney,  and  the  amount  of  the 
notes  was  merely  sttiled  in  a  general  way,  apparently  from 
memory.  The  proof,  however,  clearly  shows  that  the  de- 
fendant in  error  possessed  no  other  notes  against  Kaufman 
Bros,  besides  those  in  suit,  and  that  the  note  described  in 
the  agreement  for  $1,500  must  have  referred  to  the  one  for 
$1,350.  In  effect,  as  part  of  the  consideration  for  the  prop- 
erty purchased  by  the  plaintiffs  in  error,  they  promised  to 
pay  notes  to  the  defendant  to  the  amount  of  $2,000  and 
interest.  They  are  now  complaining  because  those  notes 
without  interest  amount  only  to  the  sum  of  $1,850.  A 
mere  statement  of  the  proposition  shows  how  untenable  the 
position  of  the  plaintiffs  in  error  is. 

The  plaintiffs  in  error  having  made  a  promise  for  the 
benefit  of  the  defendant  in  error,  the  latter  can  maintain  an 
action  thereon.  (Shamp  v,  Meyer ^  20  Neb.,  223 ;  MiUiani  v. 
Togniniy  7  Pac.  Rep.,  279 ;  Lawrence  v.  Fox,  20  N.  Y., 
268 ;  Farley  v.  Cleveland,  4  Cow.,  432  ;  S.  C,  9  Id.,  769 ; 
Xingv.  Whitely,  10  Paige,  466;  Halsey  r.  Reed,  9  Id.,  445; 
Sehermehom  v.  Vanderheyden,  1  Johns.,  139;  Bassett  v, 
Hughes,  43  Wis.,  319.) 
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It  is  apparent  that  the  judgment  of  the  court  below  for 
$1,850  and  interest  is  right^  and  is 


Affirmed. 


The  other  judges  concur. 


31     6<\8 
h\      32 

If 61  Mol  John  Darst  et  ai^.,  appell,ant8,  v.  Charles  T. 


61    »1| 


Griffin  et  al.,  appellees. 

[Filed  May  5, 1891.] 

1.  Constitutional  Law:  Local  Impsovemrkts:  Taxation. 
The  proYiBiona  of  sec.  6,  art.  9,  of  the  eoDst  itntion,  that  ^  the  leg- 
ifllature  may  vest  the  corporate  aathoritj  of  cities,  towR9,  and 
Tillages  with  power  to  make  local  improvemcuts  hj  special  as- 
sessmeats  or  by  special  taxation  of  the  property  benefited/'  do 
not  prohibit  the  legislature  from  conferring  the  power  to  make 
local  improvements  by  special  assessment  or  taxation  of  prop- 
erty benefited  upon  counties.  (State  v.  Dodge  0».,8  Neb.,  124; 
State  V.  Lancaster  Co.,  4  Id.,  540.) 

3.  Drainage  by  Counties :  Pboceedikgs.  In  a  proceeding  to 
establish  a  drain  or  ditch  under  the  statute  the  jurisdictional 
facts  arc,  first,  a  petition  signed  by  one  or  more  owners  uf  land 
to  be  affected  by  the  proposed  ditch;  second,  tho  bond  provided 
by  statute;  third,  that  the  proposed  improvement  is  necessary 
and  will  be  conducive  to  the  health,  convenience'*,  and  welfare  of 
the  public;  fourth,  the  statutory  notice.  Where  the  oonnty 
board  has  jurisdiction,  irregularities  in  the  proceedings  will  not 
render  the  assessment  void. 

:  IBREQULARITIES.     Where  objections  art  made  to 


certain  assessments  on  the  ground  of  irregularities,  the  court,  as 
a  condition  of  pnmting  relief,  may  require  the  property  owner 
to  do  equity  by  paying  the  amount  which  his  property  is  bene- 
fited  by  the  improvement. 

Taxation:  Estoppel.    A  party  who  sees  a  public  im- 


provement being  carried  on  calculated  to  benefit  his  property, 
cannot  wait  until  it  is  completed  and  the  expenditure  has  been 
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made  and  his  property  received  the  benefit  before  proceeding  to 
avoid  the  tax,  bnt  must,  as  a  condition  of  relief  by  iiganctioD, 
do  equity  by  paying  the  amount  thereof  justly  chargeable  against 
Bucb  property. 

Appeal  from  the  district  court  for  Burt  county.  Heard 
below  before  Wakeley,  J. 

Montgomery  &  Jeffrey y  for  appellants: 

The  act  is  unconstitutional  and  is  not  authority  for  the 
proceedings  in  this  case.  {Jones  v.  ComWa,  6  Neb,  661; 
Clother  v.  Maker ^  15  Id.,  6;  Reeves  v.  Treasurer  Wood 
Co.,  8  O.  St.,  339;  Hancard  v.  St  Clair,  51  111.,  133-4; 
Q/press  Pond  v.  Hooper,  2  Mete.  [Ky.],  3*30;  Hallenbeck  v. 
Hahn,  2  Neb.,  399.)  The  proceedings  of  the  county  boards 
were  not  sufficient  to  give  them  jurisdiction  to  levy  the  as- 
sessments. {Hoyt  V,  Saginaw,  19  Mich.,  39;  Sesnons  v. 
Crunkilton,  20  O.  St.,  359-60;  Warren  v.  City  of  Grand 
Haven,  30  Mich.,  29;  Cooley,  Taxation,  418,  464;  Fei-ris 
V.  Bramble,  5  O.  St.,  110;  Harbeek  v.  Toledo,  11  Id.,  223; 
Anderson  v.  Com'rs,  12  Id.,  643;  Sharp  v,  Speir,  4  Hill 
[N.  Y.],  76 ;  In  re  Astor,  50  N.  Y.,  363 ;  In  re  Cameron, 
Id.,  502;  Nevins,  etc.,  Co.v.  Alkire,SQ  Ind.,  189;  Hender- 
son V.  Baltimore,  8  Md.,  352;  Jones  v»  Boston,  104  Mass., 
461 ;  Smith  v.  Davis,  30  Cal.,  536;  Chambers  r.  Satterlee, 
40  Id.,  497;  AUeniown  v.  Henry,  73  Pa.  St.,  404;  Hamit- 
ton  Co.  r.  Bailey,  12  Neb.,  59,  60;  Zahradnicek  v,  Selby, 
15  Id.,  580;  McGavock  v.  Pollack,  13  Id.,  536).  A  cura- 
tive statute  may  remedy  irregularities  in  tax  proceedings, 
but  not  jwrisdictional  defects.  {Sessions  v.  Q'unkdton,  20 
O.  St ,  361.) 

LaJce,  Hamilton  &  Maxwell,  and  W.  C.  Walton,  contra: 

Sec.  6,  art.  9,  of  the  constitution  is  not  a  grant  of  power. 
(Cooley,  Const.  Lim.,  88*  ;  State  v.  Lancaster  Co.,  4  Neb., 
537-40.)  The  principle  contended  for  by  appellants  does 
not  apply  to  a  constitution.  {Staie  v.  Lancaster  Co.,  supra.) 
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The  fund  raise<1  to  pay  for  this  improvement  is  not  a  tax, 
within  the  meaning  of  the  law,  but  is  an  assessment  under 
the  police  power  of  the  state.  (Tiedeman's  Lim.  of  Police 
Power,  sec.  124;  Cooley,  Tax.  [Drainage  Laws],  402; 
Donnelly  V.  Decker^  58  Wis.,  461,  and  cases;  Bryant  v. 
Bobbins,  70  Wis.,  258 ;  State  v.  Stewart,  74  Id.,  620.)  The 
jurisdictional  facts  appear  in  the  record,  and  if  there  w^ere 
any  irregularities  respecting  incidental  matters  they  cannot 
be  taken  advantage  of  at  this  stage  of  the  proceedings. 
{Chapman  v.  R,  Co,,  6  O.  St.,  137;  Kellogg  v.  Ely,  15  Id., 
64;  Broicn  v.  Men'ick  Co.,  18  Neb.,  355;  Dakota  Co.  v, 
Cheney,  22  Id.,  447.)  Any  irr^ularities  or  informalities 
in  the  proceedings  were  cured  by  the  act  of  March  9, 1885, 
Laws  of  1885,  page  272.  {Steines  v.  Franklin  Co,,  48  Mo., 
167;  iStaie  v.  Hitchcock,  1  Kan.,  184;  Beach  v.  Leahy,  11 
Id.,  26;   Comers  v.  Shoemaker,  27  Id.,  77.) 

« 

Maxwell.,  J. 


This  action  was  brought  in  the  district  court  of  Burt 
county  by  the  plaintiff  and  twenty-four  others  r.^ainst  the 
defendants  to  restrain  the  execution  of  certain  tax  deeds 
and  to  have  the  special  assessments  declared  illegal  and 
void  and  canceled  on  the  county  records  as  clouds  upon  the 
plaintiffs'  titles  to  their  respective  tracts  of  land.  The  as- 
sessments were  made  to  pay  for  the  construction  of  a  ditch 
which  extends  through  a  part  of  Burt  into  Washington 
county,  and  is  known  as  the  *^Fish  Creek  Ditch  Improve- 
ment." The  action  was  not  brought  until  the  improve- 
ment had  been  made  so  that  the  plaintiffs  received  the  bene- 
fit thereof.  The  assessments  against  the  plaintiffs'  lands 
were  not  paid,  and  such  lands  were  thereupon  advertised 
and  sold  to  the  defendants  Sutherland  and  Wychoff,  who 
were  about  to  receive  tax  deeds  of  said  lands  in  pursuance 
of  said  purchase.  The  petition  was  presented  to  Judge 
Wakeley,  who  granted  a  temporary  order  of  injunction. 
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The  defendants  thereupon  filed  an  answer,  which  need  not 
be  noticed.  On  the  trial  of  the  cause  a  decree  was  ren- 
dered conditionally  in  favor  of  the  plaintiffs  as  follows : 

"This  cause  came  on  heretofore  to  be  heard  and  was 
tried  and  submitted  to  the  court  upon  the  pleadings,  the 
evidence,  and  the  arguments  of  counsel,  and  was  by  the 
ooort  taken  under  advisement,  and  now  on  consideration 
thereof,  and  being  fully  advised  in  the  premises,  the  court 
finds  that  the  plaintiffs  at  the  commencement  of  this  action 
were,  and  still  are,  the  owners  of  the  lands  described  in  the 
petition  and  hereinafter  described,  as  set  forth  in  the  peti- 
tion ;  that  the  lauds  were  sold  by  the  treasurer  of  Burt 
county,  at  the  times  and  for  the  amounts  and  to  the  persons 
stated  in  the  petition,  for  delinquent  assessments  levied  and 
charged  against  said  land,' on  account  of  the  construction 
of  the  main  ditch  and  spur  ditch  No.  1  of  the  Fish  Creek 
Ditch  Improvement,  in  Burt  county,  Nebraska;  that  there 
were  material  errors,  irregularities,  and  defects  in  the  pro- 
ceedings resulting  in  said  assessments,  and  in  the  sale  of 
said  lands  therefor,  which  render  the  said  tax  sales  illegal 
and  voidable,  viz.,  first,  the  order  of  the  county  commis- 
sioners to  the  engineer  were  insufficient  for  failure  to  com- 
ply with  the  provisions  of  sections  7  and  8  of  chapter  89 
of  the  Compiled  Statutes  of  Nebraska,  providing  for  drain- 
ing of  marsh  or  swamp  lands,  in  this,  that  it  did  not  con- 
tain specific  directions  to  the  engineer  to  do  what  said 
sections  prescribed,  but  merely  ordered  him  to  make  a 
schedule  according  to  section  8,  leaving  the  said  engineer 
to  place  his  own  construction  upon  the  law  as  to  its  re- 
quirements ;  and,  second,  the  lands  were  not  duly  advertised 
for  sale  as  provided  by  the  statutes  of  Nebraska  in  that 
behalf  in  such  cases ;  that  the  tax  certificates  issued  upon 
said  sale  are  irregular  upon  their  face,  by  reason  of  the 
fact  that  they  do  not  give  to  the  land-owners  the  full  two 
years  allowed  by  statute  for  redemption;  that  all  the  other 
proceedings  relating  to  the  construction  of  the  said  Fish 
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Creek  Ditch  Irnprovement,  and  resulting  in  said  asses^^ments 
and  sales^  were  substantially  regular  and  sufficient^  and  as 
provided  by  law;  *  *  *  that,  by  reason  of  the  ille- 
galities and  substantial  defects  in  the  proceedings  as  above 
founds  the  plaintiffs  are  entitled  to  a  perpetual  injunction 
against  the  defendants  to  prevent  the  execution  of  tax  deeds, 
and  to  have  the  said  tax  sales  canceled  and  set  aside,  and 
the  clouds  upon  the  said  lands  caused  thereby  removed, 
are  as  in  the  petition  prayed,  conditioned,  however,  upon 
the  plaintiffs  making  the  payments  in  amounts,  in  the 
manner  and  within  the  time  as  hereafter  provided  and  de- 
creed, to  which  finding  both  plaintiffs  and  defendants  duly 
except. 

"  It  is  therefore  by  the  court  considered,  adjudged,  and 
decreed  as  follows:  If,  within  ninety  days  from  tlie  entry 
of  this  decree,  the  plaintiffs  make  the  payments  hereinafter 
provided  for  and  required  to  be  made,"  etc 

The  court  then  found  the  amount  due  from  eadi  plaint- 
iff and  required  the  payment  of  the  same  as  a  condition  of 
relief. 

No  objection  is  made  by  the  appellant  that  the  proof 
fails  to  support  the  decree  or  that  any  matter  was  over- 
looked by  the  court. 

It  is  claime<l  that  the  act  is  unconstitutional,  in  tliat  sea 
6,  art.  9,  of  the  constitution  provides  that  the  legislature 
may  vest  the  corporate  authority  of  cities,  towns,  and  vil- 
lages with  the  power  to  make  local  improvements  by  spe- 
cial assessments  or  by  special  taxation  of  properly  bene- 
fited. 

It  is  claimed  that  the  omission  of  the  word  '*  counties" 
from  this  section  excludes  them  from  the  right  to  make 
local  improvements  by  special  assessments. 

In  State  i\  Lanc^istrr  Counfyy  4  Neb.,  540,  it  was  held 
that  the  naming  of  certain  things  which  might  be  taxed 
did  not  exclude  the  state  from  imposing  taxes  on  things 
not  named  where  there  was  no  restriction  in  the  constita- 
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tioD.  The  court  held  that  the  taxing  power  vested  in  the 
legislature  is  without  limit  except  such  as  may  be  pre- 
scribed by  the  constitution  itself^  and  that  the  maxim^ 
"  Expremo  unius  est  exclusio  aUetnus"  does  not  apply  in 
the  construction  of  constitutional  provisions  regulating  the 
taxing  power  of  the  legislature. 

The  precise  question  here  presented  was  before  this  court 
in  State  v.  Dodge  County ^  8  Neb.^  124^  and  it  was  held 
that  the  designation  of  cities,  towns,  and  villages  in  the 
constitution  did  not  prohibit  the  legislature  from  confer- 
ring power  to  make  local  improvements  by  special  assess- 
ments or  taxation  upon  property  benefited  upon  other  mu- 
nicipal corporations  than  those  designated.  The  above 
cases  were  carefully  considered  and  the  decisions  are  be- 
lieved to  be  correct  and  will  be  adhered  to. 

It  is  also  claimed  that  there  are  irregularities  in  the  pro- 
ceedings that  rendered  them  void.  The  testimony  shows 
that  the  board  of  county  commissioners  of  Burt  county 
had  jurisdiction  in  the  premises.  In  County  of  Dakota 
V.  Cheney,  22  Neb.,  437,  it  was  held  that  the  jurisdictional 
facts  were,  first,  a  petition  signed  by  one  or  more  owners 
of  land  to  be  affected  by  the  proposed  ditch;  second,  the 
bond  provided  by  statute;  third,  that  the  proposed  im- 
provement is  necessary  and  will  be  conducive  to  the  health, 
convenience,  and  welfare  of  the  public;  and  fourth,  the 
statutory  notice.  All  these  appear  in  this  case.  The  im- 
provement evidently  was  a  necessary  one,  and  conducive  to 
the  health,  convenience,  and  welfare  of  the  public.  The 
plaintiffs  seem  to  have  so  regarded  the  improvement.  They 
waited  until  it  was  done  so  that  they  could  reap  the  benefit 
in  the  enhanced  price  of  their  lands  and  the  more  salub- 
rious atmosphere  surrounding  the  same,  caused  by  the  re- 
moval of  stagnant  water  and  decaying  v^etation.  They 
do  not  offer  to  do  equity  by  paying  what  is  justly  due, 
but  seek  to  be  relieved  entirely  from  liability.  This  can- 
not be  permitted  in  a  court  of  conscience.  The  burden  of 
43 
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constructing  the  ditch  must  be  borne  by  some  one  or  more, 
and  it  is  but  justice  that  those  receiving  the  benefit  should 
assume  the  obligation. 

In  Barker  v.  Omalui,  16  Neb.,  269,  this  court  required 
a  lot  owner  who  sought  to  enjoin  the  assessment  for  want 
of  notice  to  do  equity  by  paying  the  amount  wliich  his 
property  had  been  benefited  by  the  improvement.  The 
same  rule  will  be  applied  in  this  case. 

The  decree,  which  is  very  long,  was  evidently  prepared 
with  care  by  a  capable  and  painstaking  judge,  and  we  see 
no  error  therein.     The  judgment  is  therefore 

Affibm£d. 

The  other  judges  concur. 


Louis  W.  Stricklett  v.  State  op  Nebraska. 

[Filed  Mat  5,  1891.] 

1.  Statutes:  Yoid  Amendments.    The  aeoond  toction  of  chapter 

34  of  the  Sessiou  Laws  of  1889  i«  clearly  amendatory  of  section 
14  of  the  Criminal  Code,  and  comes  within  the  mle  of  SmaiU  r. 
WhUe,  4  Neb.,  353,  and  is  void. 

2.  :  Valid  in  Part.  The  first  section  of  the  same  act  pro- 
Tides  for  a  new  offense  and  the  punishment  thereof,  and  is  not 
an  amendment  within  the  constitutional  inhibition — in  other 
word;^,  it  adds  to  the  offenses  designated  in  the  Criminal  Code, 
but  does  not  seek  to  change  or  modify  the  proyiaions  of  such 
Code. 

Error  to  the  district  court  for  Washington   county. 
Tried  below  before  Clarkson,  J. 

Jesse  T.   Davis,  for  plaintiff  in  error,  cited :   Teoiimsek 
V,  FliiUips,  5  Neb.,  310;   White  v.  Lincoln,  Id.,  505;  Bog^ 
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f?.  Washington  County,  10  Id.,  300;  State  v.  Pierce  County y 
Id.,  476;  Ex  parte  Thomaaon,  16  Id.,  238;  Holmberg  v. 
Hduekf  Id.,  337  ;  Messenge?'  v.  State,  25  Id.,  674 ;  State  v. 
Judge,  2  la.,  282 ;  Davis  v.  State,  7  Md.,  151 ;  Connor  v. 
Mayor,  5  N.  Y.,  293;  Sun  Mut.  L,  Ins.  Co,  v.  Mayor,  8 
Id.,  253  ;  State V.  Silver,  9  Nev.,  227 ;  Cooley,  Const.  Lira., 
174-5. 

William  Leese,  Attorney  General,  contra,  cited  :     Max- 
"well,  Crim.  Pro.,  79;  Bishop,  Statutory  Crimes,  sec.  363. 

Maxwell,  J. 

The  plaintiff  in  error  was  informed  against  under  the 
second  section  of  "An  act  to  provide  for  the  punishment  of 
persons  guilty  of  an  assault  upon  another  person  with  in- 
tent to  inflict  great  bodily  injury,  and  for  the  punishment 
of  persons  guilty  of  an  assault  upon  another  person  with 
intent  to  kill  the  person  assaulted,'^  approved  March  30, 
1889.     The  act  is  as  follows : 

"Sec.  1.  That  if  any  person  assault  another  with  intent 
to  inflict  a  great  bodily  injury,  he  shall  be  punished  on 
conviction  thereof  by  imprisonment  in  the  penitentiary  for 
not  less  than  one  year  nor  more  than  five  years. 

"  Sec.  2.  If  any  person  shall  assault  another  with  the 
intent  to  kill  the  person  so  assaulted,  every  person  so  of- 
fending shall  be  imprisoned  in  the  penitentiary  not  less 
than  one  nor  more  than  ten  years. 

"  Sec.  3.  All  acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repeale<l." 

On  the  trial  of  the  cause  the  plaintiff  in  error  was  con- 
victed and  sentenced  to  imprisonment  in  the  penitentiary 
for  three  years.  He  now  assigns  a  number  of  errors  in 
this  court,  and  among  others  that  the  act  is  unconstitu- 
tional because  in  fact  amendatory  of  several  sections  of  the 
Criminal  Code  without  referring  to  such  sections  sought  to 
be  amended. 
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Sec.  14  of  the  Criminal  Code  provides: 

''If  any  person  shall  assault  another  with  intent  to  oom- 
mit  a  murder,  rape,  or  robbery  upon  the  person  so  as* 
saulted,  every  person  so  offending  shall  be  imprisoned  in 
the  penitentiary  not  more  than  fifteen  nor  less  than  two 
years. 

"Sec  15.  If  any  person  shall  voluntarily,  unlawfully, 
and  on  purpose  cut  or  bite  the  nose,  lip  or  lips,  ear  or  ears, 
or  cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  the  nose, 
ear,  or  lip,  cut  or  disable  any  limb  or  member  of  any  ]>er-* 
son,  with  intent  to  murder,  kill,  maim,  or  disfigure  such 
pet*son,  every  pei*son  so  offending  shall  be  imprisoned  in 
the  penitcntiaiy  not  more  than  twenty  years  nor  less  than 
one  year. 

*'Sec.  16.  If  any  person  shall  maliciously  shoot,  stab^ 
cut,  or  shoot  at  any  other  person,  with  intent  to  kill, 
wound,  or  maim  such  person,  every  person  so  offending 
ahall  be  imprisoned  in  the  penitentiary  not  more  than 
twenty  years  nor  less  than  one  year.'' 

It  will  be  observed  that  the  firat  section  of  the  act  of 
1889  provides  for  an  offense  not  mentioned  in  either  of 
the  sections  named  and  therefore  creates  punishment  for  a 
new  offense.  It  was  not  an  amendment,  therefore,  of  either 
of  the  sections  named,  and  so  far  as  appears  is  a  valid  act; 
in  other  words,  it  adds  to  the  list  of  offenses  and  imposes 
punishment  for  the  same,  but  does  not  change  or  affect  the 
offenses  designated  in  the  Criminal  Code.  It  is  not  an 
amendment,  therefore,  within  the  inhibition  of  the  consti- 
tution. 

The  second  section,  however,  is  an  evident  attempt  to 
amend  section  14  above  copied,  and  comes  within  the  rule 
of  Smaila  v,  Whiiey  4  Neb.,  353,  and  Sovereign  v.  Stcite^  7 
Id.,  409,  in  which  it  was  held  that  where  an  independent 
act  was  in  fact  amendatory  of  the  provisions  of  the  exist- 
ing statutes,  but  failed  to  refer  to  such  statutes  so  amended, 
it  was  in  fact  void,  as  being  in  conflict  with  the  constitution. 
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The  reason  for  the  constitutional  provision  no  doubt 
was  the  uncertainty  which  would  exist  as  to  the  law  upon 
any  given  point  if  statutes  could  be  amended  by  the  sim- 
ple passage  of  acts  like  this^  which  in  general  terms  sought 
to  repeal  all  statutes  in  conflict  therewith.  In  order, 
tlierefore,  that  the  law  may  be  certain  in  all  respects,  the 
constitution  requires  that  an  amendatory  act  shall  refer  to 
the  statute  to  be  amended  and  the  amended  statute  would 
thereby  be  repealed.  The  object  is  to  prevent  confusion 
and  injustice.  An  exception  to  the  rule  exists  where  an 
act  is  complete  iu  itself.  Thus,  suppose  the  legislature 
should  pass  a  new  Criminal  Code  without  any  express 
words  repealing  the  old.  Here  would  be  a  new  law  com- 
plete in  itself,  which,  being  the  latest  expression  of  the 
legislature,  would  take  the  place  of  the  old  act. 

The  second  section  of  the  act  in  question  comes  within 
the  rule  of  SmaUa  v.  WhitCy  and  is  void.  It  is  true  the 
language  is  somewhat  different  from  that  of  section  14  of 
the  Criminal  Code,  but  the  crime  is  substantially  the 
same  as  one  of  those  mentioned  in  section  14. 

Second — The  testimony  tends  to  show  that  the  prosecut- 
ing witness  and  the  plaintiff  in  error,  with  others,  engaged 
in  an  altercation  in  a  saloon  in  the  city  of  Blair.  All 
parties  seem  to  have  been  intoxicated  and  the  origin  of 
the  difficulty  is  not  very  clearly  shown.  The  prosecuting 
witness  armed  himself  with  a  knife,  but  whether  as  a 
means  of  offense  or  defense  is  not  entirely  clear.  It  is 
pretty  evident,  however,  from  this  and  other  cases  which 
have  come  before  this  court  from  that  city,  that  some  of 
the  saloon-keepers  should  be  required  to  keep  orderly 
houses  and  prohibited  from  furnishing  intoxicating  drinks 
to  i)ersons  under  the  influence  of  liquor,  or  their  license 
should  be  revoked.  The  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Susan  Pryob  v.  James  C.  Hunter. 

[Filed  May  5,  1891.] 

1.  Contract:    Consideration.    Mutual   promises   are   suffident 
conaideration  to  make  a  valid  contract. 

3.  :  Rescission.    A  party  to  a  contract  is  not  entitled  to  a 

rescission  when  he  is  unwilling  to  perform  his  part  of  the  agree- 
ment. 

3.  :    Evidence  examined,  and  held,  not  sufficient  to  show 

that  the  plaintiff  signed  the  contract  under  duress. 

4.  :   Specific  Performance.     Hdd,  That  the  defendant  is 

entitled  to  a  specific  execution  of  the  contract  referred  to  in  the 
opinion. 

Appeal  from  thedistrict  court  for  Furnas  county.  Heard 
below  before  Cochran,  J. 

C  B.  Roberts,  and  /.  P.  Lindsay,  for  appellant. 

A.  Y.  Wrighiy  corvtra,  cited,  as  to  what  constitutes  duress: 
Bishop,  Contracts  [Ist  Ed.],  239,  244-6;  Maxwell,  PI.  & 
Pr.  [5th  Ed.],  142;  Muiidy  v.  Whittemm-e,  15  Neb.,  647, 
and  cases;  Seiber  v,  Weiderif  17  Id.,  585 ;  Sanford  v.  Sorn- 
borger,  26  Id.,  296. 

NORVAL,  J. 

This  action  was  brought  by  Susan  Pry  or  to  annul  a  con- 
tract entered  into  [)etween  herself  and  the  defendant, 
whereby  she  agreed  to  convey  to  him  the  southwei>t  quar- 
ter of  section  27,  township  3  north,  of  range  24  west,  in 
Furnas  county. 

The  petition  sets  up  three  grounds  for  relief:  First, 
want  of  consideration;  second,  failure  to  i)erform  on  the 
part  of  the  defendant ;  third,  duress  in  procuring  the  con- 
tract. 
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The  defendant  answered,  admitting  the  execution  of  the 
contract,  and  denies  all  other  allegations  of  the  petition. 
The  defendant  avers  in  the  answer  that  he  has  offered  to 
perform  all  the  conditions  of  the  contract  by  him  to  be 
kept,' and  that  the  plaintiff  refuses  to  execute  the  deed. 
Ho  pmys  that  the  plaintiff  be  requir^  to  execute  to  him  a 
ileed  for  the  premises. 

The  district  court  rendered  a  decree  canceling  the  con- 
tract, from  which  the  defendant  appeals. 

The  parties  to  the  suit  were  formerly  husband  and  wife. 
A  separation  took  place,  and  the  wife  commenced  proceed- 
ings in  the  district  court  of  Furnas  county,  to  obtain  a  di- 
vorce and  for  alimony.  On  the  3d  day  of  July,  1885, 
while  the  divorce  suit  was  pending,  Hunter  conveyed  to 
his  wife  the  land  in  controversy,  subject  to  incumbrances 
thereon,  and  he  also  turned  over  to  her  all  his  personal 
property,  excepting  one  horse.  The  defendant  contends 
that  the  agreement  was  that  the  plaintiff  was  to  return  to 
his  home  and  that  they  were  to  live  together.  The  plaint- 
iff insists  that  in  consideration  of  the  conveyance  of  the 
land  and  the  transfer  of  the  personalty^  she  agreed  to  pay 
certain  debts  of  her  husband  and  liens  upon  the  property, 
and  to  support  their  minor  children,  who  were  then  living 
with  her,  and  as  a  further  consideration  she  executed  and 
delivered  to  Hunter  her  four  promissory  notes  for  the  sum 
of  $100  each.-  Mrs.  Hunter  subsequently  obtained  a 
divorce  and  married  one  John  Pryor 

It  sufficiently  appears  that  Hunter  was  not  satisfied  with 
the  settlement.  So  on  the  11th  day  of  January,  1887, 
the  parties  entered  into  a  written  agreement,  by  the  terms 
of  which  she  was  to  receive  all  the  personal  property,  ex- 
cepting two  old  plows.  She  agreed  to  reconvey  to  him  the 
land  and  he  was  to  surrender  to  her  the  notes  he  held 
against  her,  three  of  whicli  were  then  outstanding,  one 
having  been  previously  delivered  to  her.  It  is  this  con- 
tract that  the  plaintiff  seeks  to  have  set  aside. 
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The  agreement  to  convey  waa  certainly  based  upon  a 
eufficient  consideration.  At  the  time  the  plaintiiF  was  in- 
debted to  her  husband  in  the  sum  of  }300  and  interest  on 
her  notes.  He  stipulated  in  the  agreement  to  surrender  to 
her  these  notes  and  she  agreed  to  deed  the  land  to  him« 
That  mutual  promise  are  sufficient  consideration  to  make 
a  valid  contract  is  too  elementary  to  require  the  citation  of 
authorities. 

It  is  urged  that  the  defendant  has  not  fulfilled  his  part 
of  the  contract  by  delivering  up  the  notes.  If  this  were 
true,  still,  under  the  pleadings  and  evidence,  the  plaintiff 
would  not  be  entitled  to  a  cancellation  of  the  agreement 
There  is  no  allegation  in  the  petition,  nor  is  there  a  syllable 
of  proof,  that  the  plaintiff  has  offered  to  perform  her 
part  of  the  contract.  On  the  contrary,  it  conclusively  ap-  * 
pears,  both  in  the  pleadings  and  evidence,  that  the  plaintiff 
has  always  insisted  that  she  was  not  bound  by  the  agree- 
ment and  that  she  was  unwilling  to  make  the  deed.  The 
plaintiff,  therefore,  was  not  in  a  position  to  ask  a  court  of 
equity  to  annul  the  contract  on  that  ground. 

There  is  in  the  record,  however,  evidence  tending  to 
show  that  the  defendant  placed  the  notes  in  the  hands  of  A. 
B.  Wolfe,  a  justice  of  the  peace,  to  deliver  to  the  plaintiff, 
that  the  justice  prepared  a  deed  for  her  to  sign,  that  he  so 
informed  her,  and  she  declined  to  sign  the  deed.  It  is 
true  the  notes  were  not  exhibited  to  her,  bnt  this  was  en- 
tirely unnecessary,  she  having  refused  to  recognize  the 
validity  of  the  contract. 

The  remaining  question  to  be  considered  is,  Was  the 
plaintiff's  signature  obtained'  by  duress?  The  testimony 
shows  that  the  day  the  agreement  was  signed  the  defend- 
ant and  three  of  his  neighbors,  Ritz,  Woodrum,  and  Wolfe, 
the  last  named  being  a  justice  of  the  peace,  went  to  see  the 
plaintiff  for  the  purpose  of  obtaining  a  settlement*  Wolfe 
and  Ritz  arrived  at  her  home  first.  Wolfe  informed  tiie 
plaintiff  that  Hunter  was  coming  to  settle  with   her,  to 
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which  she  replied,  "  I  am  glad  of  it/'  Wolfe  advised  her 
to  settle  or  Hunter  would  make  trouble.  John  Pryor,  the 
present  husband  of  the  plaintiff,  was  present  and  remained 
until  after  all  the  parties  left.  When  the  defendant  and 
Woodrum  arrived,  the  plaintiff  and  defendant  commenced 
talking  about  the  division  of  the  property.  During  the 
negotiations  each  became  angry,  and  the  defendant  used 
some  profane  and  indecent  language.  The  plaintiff  ob- 
jected to  his  proposition  of  settlement,  to  which  the  defend- 
ant replied,  '*If  you  don't  want  to  settle  it  that  way,  you 
can  settle  it  in  court.''  It  also  appears  that  during  the 
conversation  their  son  Willie  came  in  and  he  and  his 
father  had  some  angry  words.  Willie  threatened  to  whip 
his  father,  and  the  justice  said  to  him  he  would  have  order, 
and  "  if  we  can't  have  order  I  will  have  to  put  you  under 
arrest."  Afterwards  the  agreement  was  prepared  by  the 
justice  and  signed  by  the  parties. 

The  above  facts  are  relied  upon  to  establish  the  charge 
of  duress.  In  our  opinion  the  proof  fails  to  show  that  the 
plaintiff  was  compelled  to  sign  the  contract.  There  was 
no  threat  of  personal  violence.  The  threat  of  suit,  if  she 
did  not  accede  to  his  proposition,  was  not  such  duress  as 
entitles  her  to  have  the  agreement  set  aside. 

By  the  terms  of  the  contract  the  plaintiff  was  to  have 
possession  of  the  house  until  April,  1887.  The  proof 
shows  that  in  the  latter  part  of  March,  of  that  year,  the 
defendant  commenced  putting  in  crops  on  the  land,  when 
the  plaintiff  informed  him  she  desired  to  farm  part  of  it, 
which  request  was  refused.  The  plaintiff  subsequently 
voluntarily  vacated  the  premises.  The  defendant  has  been 
in  possession  ever  since.  This  suit  was  not  brought  until 
November,  1887.  Under  the  proof  the  plaintiff  was  not 
entitled  to  equitable  relief,  but  the  defendant,  on  the  sur- 
render of  the  plaintiff's  notes,  is  entitled  to  a  specific 
execution  of  the  contract.  The  decree  of  the  district  court 
is  reversed.     On  the  defendant  depositing  with  the  clerk 
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of  this  court  within  thirty  days,  for  the  plaintiff,  the  notes 
referred  to,  the  plaintiff  is  required  witliin  thirty  days 
thereafter  to  execute  and  deliver  to  the  defendant  a  con- 
vey a  nee  for  said  land,  and  in  case  she  fails  to  do  so,  the 
clerk  of  this  court  is  appointed  a  special  commissioner  to 
execute  a  deed  to  the  defendant  for  said  laud. 


Judgment  Accx)iiDiKGLY. 


The  other  judges  concur. 
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State,  ex  rel.  John  M.  Thayer,  v.  James  E.  Boyd. 

[Filed  May  5,  1891.] 

1.  Governor:  Quo  Wabranto:  Supbems  Court:  Jurisdiction. 

The  supreme  court  baa  jurisdiction  to  entertain  proceediDi^s  by 
iuforination  in  the  nature  of  qu9  warranto^  instituted  for  tbe 
purpose  of  determining  tbe  rights  of  persons  claiming  tbe  office 
of  gOTernor. 

2.  :  Eligibility.     Under  the  provisions  of  section  2,  article 

y,  of  the  constitution,  no  person  is  eligible  to  the  office  of  gOT- 
ernor  who  has  not  been  a  citizen  of  the  United  States  and  of 
this  state  for  at  least  two  years  next  preceding  the  election  at 
which  such  officer  is  to  be  chooen. 

3.  Elections:  When  Void.    Where  a  plurality  ot   votes  is  cast 

for  a  person  for  a  public  office  who  is  ineligible,  the  election  is 

void. 

• 

4.  Naturalization:  Children  of   Aliens.    Under  the  fourth 

section  of  the  act  of  coogress,  entitled  '*An  act  to  establish  an 
uniform  rnle  of  naturalization/'  approved  April  14,  1802,  tbe 
child  of  an  altbn,  under  twenty-one  years  of  age,  although  bom 
in  a  foreign  country,  becomes  a  citizen  by  the  naturalization  of 
his  parent,  if  dwelling  within  the  United  States  at  the  time  the 
parent  is  admitted  to  citizenship;  but  it  does  not  bare  that  ef- 
fect if  he  is  over  twenty-one  years  old  at  the  time  the  parent  if 
naturalized. 
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6.  :  PnoOF.  The  order  of  a  court  admitting  an  alien  to  citi- 
zenship is  a  judicial  net,  in  the  nature  of  a  judgment,  and  can 
be  proven  only  by  the  record. 

6.  Citizenship :  User.    The  fact  that  an  alien  has  for  many  years 

Tote<l  at  elections  held  in  this  state,  and  filled  important  public 
offices,  does  not  establish  that  he  Is  a  citizen  of  the  United 
States. 

7.  :  Dates  From  Order  of  Court.  Where  an  alien  is  natu- 
ralized under  the  naturalization  laws,  his  citizenship  dates  from 
the  time  the  order  of  the  court  is  made  admitting  him  to  citi- 
zenship. 

8.  :  Not  Acquired  by  Admission  of  State.  The  alien  in- 
habitants of  the  territory  of  Nebraska  at  the  time  of  its  admis- 
sion as  a  state,  did  not  become  citizens  of  the  United  States  by 
virtue  of  the  acts  of  congress  admitting  the  state  into  the  Union. 

9.  :  Constitutional  Law:  Words  Construed.    The  words 

**  citizen  of  the  United  States,"  as  used  in  section  2  of  article  V 
of  the  state  constitution,  construed  to  mean  a  person  who  is  an 
American  citizen  by  birth,  or  a  person  of  foreign  birth  who  has 
been  duly  naturalized  under  the  provisions  of  the  uniform  rale 
of  naturalization  established  by  congress. 

10.  Governor :  Term.    Under  section  1  of  article  V  of  the  consti- 

tution, a  perRon  elected  to  the  office  of  governor  is  entitled  to 
discharge  the  duties  and  receive  the  emoluments  of  the  office  for 
the  term  of  two  years  from  the  first  Thursday  after  the  first 
Tuesday  in  January  following  his  election,  and  until  a  successor 
is  duly  elected  and  qualified. 

11.  :  :  Incumbent  Holding  Oyer.    Where  the  person 

receiving  the  highest  number  of  votes  for  the  office  of  governor 
is  ineligible  under  the  constitution  to  be  elected,  the  governor 
holds  over. 

12.  :  SUCCESSION:   Lieutenant  Governor.    The  duties  of 

the  chief  executive  office  of  the  state  devolve  upon  the  lieuten- 
ant governor  in  certain  contingencies,  among  which  are  the 
failure  of  the  governor  elect  to  qualify,  and  disability  of  the 
governor.  It  cannot  be  said  that  there  has  been  a  failure  to 
qualify,  where  no  person  has  been  constitutionally  elected  to 
the  office. 

13.  ' :    Constitutional   Law:    Words   Construed.     The 

words  "ulher  disaUiliiy  of  the  governor,''  appearing  in  sectioii 
16|  article  V,  of  the  constitution,  have  no  reference  to  the  inell- 
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gibility  of  the  person  to  be  elected,  bat  cover  any  dtsabilitj  of 
the  governor,  not  specifically  enumerated  in  the  section,  occnr- 
ring  after  the  commencement  of  his  term  of  office. 

14.  Electdons;  Failure:  Incumbent  Must  Sbqualift.  EeU, 
That  when  the  non-election  of  a  person  to  a  public  office  is 
ascertained  by  proceedings  in  quo  warranlo,  the  person  entitled 
to  hold  over  must  then  reqnalify. 

Original  prooeeding  in  nature  of  quo  warranJto, 

John  L.  Webster,  0.  P.  ifason,  and  Joseph  H.  Blair ,  for 
relator : 

The  naturalization  of  Joseph  Boyd,  the  father,  in  1890 
did  not  make  respondent  a  citizen.  (Dryden  v.  Swinburne, 
20  W.  Va.,  89 ;  State  v.  Adriano,  92  Mo.,  70 ;  Gumm  r. 
Hubbard,  97  Id.,  311;  Slate  v.  Penney,  10  Ark..  621; 
O'Connor  v.  Stale,  9  Fla.,  234;  U.  S.  v.  Keller,  13  Fed. 
Rep.,  82 ;  Heney  v.  Brooklyn,  do.,  Soe.,  39  N.  Y.,  333, 
335-6.)  He  oould  not  become  a  citizen  bj  relation.  {In  re 
Robert  Desty,  8  Abb.  New  Cases  [N.  Y.],  250 ;  Dt^den  v. 
Swinburne,  and  Heney  v.  Brooklyn,  etc,  Soc.,  supra,)  Re- 
spondent beint;  ineligible,  the  election  was  void  and  no 
successor  to  John  M.  Thayer  was  elected.  {Dryden  c.  Swin- 
burne, supra;  Gulick  v.  New,  14  Ind.,  93-102;  State  t. 
Swearingen,  12  Ga.,  23;  State  ».  Giles,  1  Chand.,  112; 
i^ate  V.  Smith,  14  Wis.,  497 ;  Saundei's  v.  Haynes,  13  Cal., 
145;  State  v.  Gastinel,  20  La.  Ann.,  114;  McCrary,  Elec- 
tions, sees.  231-37 ;  (Jose  of  Albert  Gallatin,  Cong.  Globe, 
2d  Sess.  30th  Cong.,  Appendix,  334;  Case  of  General 
Shields,  Id.,  332;  Tn  re  Corliss,  11  R.  L,  638;  StaU  v, 
Clark,  3  Nev.,  566  ;  State  v.  Sullivan,  47  N.  W.  Rep.,  802; 
Saunders  v,  Haynes,  supra ;  *'Eligible,''2  Cent.  Die.)  For 
it  cannot  be  said  that  the  person  voted  for  was  elected  and 
qualified,  unless  he  had  the  legal  requisites  to  qualify.  {Com. 
V.  Hanley,  9  Pa.  St.,  513;  State  v.  Jenkins,  43  Mo.,  261; 
State  V.  Robinson,  1  Kan.,  25;  State  v.  Benedict,  15  Minn., 
153;  Saunders  v,  Haynes,  supra.)     Unless  the  pi*e-requi- 
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sites  of  an  election  have  been  complied  with,  the  lieutenant 
governor  is  not  entitled  to  assume  the  office  of  governor^ 
but  John  M.  Thayer  holds  over.  {Goff  v.  Wihon,  32  W. 
Va,,  393;  Carr  v,  Wilson,  Id.,  41j9;  Ex  parte  Lawhome, 
18  Gratt.  [Va.],  93;  Stale  v.  Lush,  18  Mo.  334;  State  v. 
SiJlivan,  supra;  People  v.  Bissell,  49  Cal.,  407;  People  v. 
Osborne,  7  Col.,  605;  Tappan  v.  Gray,  9  Paige  [N.  Y.], 
511 ;  People  v.  Van  Home,  18  Wend.  [N.  Y.],  518;  State 
V.  Gray,  23  Neb.,  370;  Saunders  v.  Haynes,  supra.)  Sec. 
1,  art.  v.,  of  the  constitution,  providing  that  in  case  of 
non-election  the  incumbent  shall  hold  over,  is  self-operating. 
(Cooley,  Const.  Lim.  [5th  Ed.],  78.)  Respondent  cannot 
defend  his  possession  on  the  ground  that  he  is  defojdo  gov- 
ernor; he  must  show  a  rightful  title.  {Kimbcdl  v,  Alcorn^ 
45  Miss.,  158 ;  Matthews  v.  Supervisors,  53  Id.,  715 ;  People 
V.  Weber,  89  111,348;  People  v.  Weber,  86  Id.,  284;  MUler 
V.  Callaway,  32  Ark.,  666;  Grace  v.  Teague,  18  Atl.  Rep., 
289 ;  Morgan  v.  Vance,  4  Bush  [Ky.],  329 ;  Patterson  v. 
Miller,  2  Mete.  [Ky.],  496 ;  Pearce  v.  Hawkins,  2  Swan. 
[Tenn.],  88;  Boardman  v,  Hailiday,  10  Paige  [N.  Y.], 
231;  People  o.  R.  Co.,  1  Lans.  [N.  Y.],  344;  Conover^s 
Case,  5  Abb.  Pr.  [N.  Y.],  73.)  Voting  and  holding  offices 
as  alleged  in  the  answer,  did  not  make  respondent  a  citizen. 
{Dryden  v.  Swinburne,  supra;  Lanz  v.  Randall,  4  Dill,, 
[U.  S.],  425 ;  Maloy  v.  Duden,  25  Fed.  Rep,,  673.)  Re- 
lator is  not  required  to  qualify  anew  until  this  proceeding 
has  determined  that  respondent  is  ineligible.  (Code,  sec. 
711 ;  People  v.  McCallum,  1  Neb.,  182;  People  v.  May- 
worm,  5  Mich.,  146;  State  v.  Griffey,  5  Neb.,  161,  173; 
State  V.  Dahl,  65  Wis.,  510;  Meloney  v.  Whitman,  10  Cal., 
38,  46-7 ;  Jeter  v.  StaJte,  1  McCord  [S,  Car.],  233;  ^ate  v. 
I/ylies,  Id.,  238;  State  v.  Peck,  30  La.  Ann.,  280,  pt.  1.) 
Sespondent  cannot  claim  citizenship  by  virtue  of  the  treaty 
of  1803;  art.  3  thereof  referred  only  to  existing  inhabi- 
tants of  the  territory  ceded.  {Stale  v.  Primrose,  3  Ala.,  516.) 
The  language  of  sec.  5  of  the  enabling  act,  '^on  an  equal 
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footing  with  the  original  states/'  had  no  refercncc  to  rights, 
privileges,  or  immunities  of  indivduals;  it  could  not,  there- 
fore, affect  citizenship.  Wliat  status  of  the  inhabitauts 
was  fixed  by  the  enabling  act?  Why  citizenship  rather 
than  the  voting  privilege?  The  reason  for  declaring  the 
inhabitant's  of  the  original  thirteen  states  to  be  citizens, 
arose  from  the  necessities  of  the  new  government.  {Minor 
V.  Happersett,  21  Wall.  [U.  S.],  166.)  Collective  naln- 
ralization  has  been  effected  by  treaty  (Morse,  Citizenship, 
sec.  94);  but  there  is  no  record  of  an  adjudication  that  the 
admission  into  the  union  of  a  territory  would  naturalize  its 
alien  inhabitants.  This  distinction  between  cession  and 
admission  was  the  basis  of  the  holding  in  Stale  v.  Primrosey 
3  Ala.,  546,  which  overrules  U,  S,  v,  Laverty  and  U,  &  r. 
Debois,  cited  by  respondent,  and  shows  that  the  admission 
of  Alabama  did  not  make  citizens  of  all  its  inhabitants. 
The  averment  in  the  answer,  upon  information  and  belief, 
that  Joseph  Boyd,  the  father,  became  naturalized  before 
1854,  is  demurrable  because  the  record  is  not  pleaded; 
(Tcssia-  V.  Engleharty  18  Neb.,  173;  Brady  r.  Murphy^  19 
Ind.,  258;  JReasor  v.  Barley^  14  Id.,  441 ;  State  v.  Pierce, 
22  Id.,  116;  Duyckinck  v.  Clinton,  Ins.  Co,,  23  N.  J.  L., 
279;  Crone  v.  Dawson,  19  Mo.  App.,  214;  Bish  v.Stans- 
bw-y,  59  Md.,  382,  and  cases;  Maxwell,  PI.  &  Pr.  [4th 
Ed.],  pp.  252,  401 ;  1  Chitty,  Pleading  [16th  Am.  Ed], 
pp.  385,  570;  Morse,  Citizenship,  sec.  87,  and  cases ;  State  r. 
Webster,  7  Neb.,  461)),  and  does  not  raise  an  issue  upon 
which  proof  can  be  taken.  [Dryden  v,  Swinburne,  20  W. 
Va.,  89 ;  In  re  Desty,  8  Abb.  New  Cas.,  250.)  This  court 
has  jurisdiction  in  the  ca'-e,  by  quo  tcarraixto;  the  matter 
newl  not  be  referred  to  the  legislature.  {Atty.  Gen.  v.  Bar- 
stow,  4  Wis.,  750;  Kane  v.  People,  4  Neb.,  509;  Const., 
sec.  2,  art.  6;  High,  Ex.  Rem.,  615,  634,  642;  State  r. 
Mcssfinore,  14  Wis.,  115.) 


John  D.  Howe,  John  C.  Cowin,  and  J.  C.  Craufoi'd,  con- 
tra : 
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Tlia3'er  is  not  a  competent  relator.  If  respondent  holds 
office  illegally,  it  is  a  public  wrong  and  must  be  redressed 
by  public  authority,  the  attorney  general  alone  having  the 
right  to  bring  the  action.  (^Com,  v,  Cluley,  56  Pa.  St.,  270; 
State  V.  Stdn,  13  Neb,,  529;  State  v.  Cones,  15  Id.,  444; 
State  V.  Hamilton,  29  Id.,  198;  State  r.  Frazler,  28  Id. 
438.)  Possession  is  nine  points  in  law;  relator  must  show 
the  tenth  point  before  he  will  be  entitled  to  the  office. 
{State  V.  McMillen,  23  Neb.,  385.)  As  respondent  is  in 
possession,  the  burden  is  on  relator  to  show  irregularity  in 
the  election.  (State  v.  Hunton,  28  Vt.,  594;  StaJte  v.  Boat, 
46  Mo.,  528 ;  Bamum  v.  Gilman,  27  Minn.,  466 ;  High, 
Ex.  Kem.,  sees.  652,  667,  700;  State  r.  Dxirkee,  12  Kan., 
308;  People  v.  Draper,  24  Barb.  [N.  Y.],  265;  HarU  v. 
Harvey,  32  Id.,  55;  Cochran  v.  McCleary,  22  la.,  75; 
Marlde  v.  Wright,  13  Ind.,  548 ;  Updegraff  v.  Crans,  47 
Pa.  St.,  103;  Billiard,  Injunctions,  446-9.)  Sec.  7,  ch. 
10,  Comp.  Stats.,  requires  an  officer  holding  over  to  qual- 
ify anew  "within  ten  days;''  this,  relator  failed  to  do,  and 
if  he  had  any  right  to  the  office,  he  has  thus  abandoned  it. 
{County  of  Wapello  v.  Bigham,  10  la.,  39;  Scott  v.  Ring, 
39  Minn.,  398;  State  v.  Goeiz,  22  Wis.,  363;  State  v.  Math- 
eny,  7  Kan.,  327;  State  v.  Johnaon,  26  Ark.,  281.)  Quo 
warranto  is  not  the  proper  remedy;  the  jurisdiction  of  the 
legislature  is  exclusive.  (State  v.  Baxter,  28  Ark.,  129;  Bax- 
ter V,  Brooks,  29  Id.,  174 ;  Goff  v.  WUson,  32  W.  Va., 
393;  State  v.  Marloio,  15  O.  St.,  114;  Royce  v.  Goodwin, 
22  Mich.,  496;  State  r.  Harmon,  31  O.  St.,  260;  Hipp  r. 
Charlevoix,  62  Mich.,  456;  2  Internat'l  Rev.,  74,  art.  by 
Judge  Cooley ;  Grier  v,  Shackleford,  2  Const.  [S.  Car.],  646 ; 
Neiceum  v.  Kirtley,  13  B.  Mon.  [Ky.],  517;  Smith  t\ 
Myers,  9  N.  E.  Eep.  [Ind.],  692;  Com.  v.  Leech,  44  Pa. 
St.,  332;  Collin  v.  Knoblock,  25  La.  Ann.,  263;  Rogers  v. 
Johns,  42  Tex.,  340 ;  Williamson  v.  Lane,  52  Id.,  346.) 
Ineligibility  to  election  is  not  the  same  as  ineligibility  to 
office.  (Allen  v.  Robinson,  17  Minn.,  90.)     One  who  has 
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taken  out  his  first  papers,  and  the  children  of  such  a  per- 
son, are  termed  "citizens."  (Settegaat  v.  Sohrimp,  35  Tex., 
323;  28  Id.,  96 ;  In  re  WehlUz,  16  Wis.,  468 ;  Koszta'a  Case, 
Ex.  Docs.,  33d  Cong.,  1st  Sess.,  p.  25 ;  Levy's  Case,  Coot. 
El,,  1834-65,  38th  Cong.,  2d  Sess.)  The  demurrer  ad- 
mits  the  most  meritorious  and  equitable  title  to  citizenship. 
Respondent,  while  under  age,  took  the  status  of  his  father. 
{Shanks  V.  Dupont,  3  Pet  [U.  S.],  242.)  When  he  came 
to  Nebraska  his  status  wa^  that  of  one  who  had  taken  out 
his  first  papers;  surely  the  act  of  admission  consummated 
all  necessary  title  to  citizenship;  surely,  if  either  son  or 
father  had  taken  out  second  papers  within  five  years,  the 
doctrine  of  relation  would  have  applied.  That  a  lon^r 
period  elapsed  does  not  afiect  the  principle.  For  illustra- 
tions of  the  doctrine  of  relation,  see  Johnson  v.  Bdlou,  28 
Mich.,  337 ;  Landes  v.  Brard,  10  How.  [U.  S.],  371 ;  note 
to  15  Am.  Dec.,  246.  Over  forty  years  ago,  respondent 
put  off  allegiance  to  Great  Britain  and  assumed  allegiance 
to  the  United  States.  His  intention  is  beyond  question. 
During  all  this  time  has  he  been  a«man  without  a  country? 
Would  Great  Britain  have  given  him  the  protection  of  her 
flag?  (Osterman  v.  Baldwin,  6  Wall.  [U.  S,],  122;  Jackson 
V.  Beach,  1  Johns.  Cas.  [N.  Y.],  339 ;  Jackson  v.  Rasn- 
say,  3  Cow.  [N.  Y.],  75.)  The  oath  confers  citizenship; 
an  order  of  court  is  not  necessary  {Campbell  v.  Gordon,  6 
Cranch  [U.  S.],  176);  nor  need  it  api^ear  of  record  that  all 
requirements  have  been  complied  with.  {Stark  v.  Chesa- 
peake Ins.  Co.,  7  Id.,  420.)  Citizenship  may  be  presumed 
in  certain  cases.  {Blight  v.  Rochester,  7  Wheat  [U.  S.],  535; 
Shelton  v.  Tiffin,  6  How.  [U.  S.],  163.)  That  mode  of  ac- 
quiring citizenship  which  the  naturalization  act  provides, 
is  not  exclusive.  Citizenship  may  be  acquired  also  by 
treaty,  by  annexation,  by  the  admission  of  new  states, 
and  by  the  force  of  enabling  acts,  and  acts  of  admission. 
The  act  admitting  Nebraska  provides  that  the  state  shall 
come  into  the  Union  "upon  an  equal  footing  with  the  origi- 
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iial  states  in  all  respects  whatsoever/^  These  words  are 
significnnt,  and  they  must  be  construed  in  the  light  of  other 
acts  of  admission,  and  of  similar  instances  in  American 
history.  In  various  cases  where  new  states  have  been 
formed,  or  new  territory  acquired,  the  greatest  care  and 
precaution  have  been  taken  to  place  the  rights,  privileges, 
and  immunities  of  the  iuhabituuta  on  an  equality  with  those 
of  the  original  states.  This  was  the  spirit  of  the  ordinance 
of  1787,  establishing  the  Northwest  Territory,  and  of  acts 
of  admission  of  states  formed  therefrom.  (Ordinance  1787 
sec.  13;  Baldwin,  Constitutional  Views,  pp.  S8-93  ;Dred 
ScoU  V.  Sanford,  19  How.  [U.  S.],  393.)  The  principle 
was  followed  in  the  Spanisli  cession  of  Florida  {U.  S.  ». 
Cruikshanky  92  U.  S.,  542;  Am.  Ins.  Co.  v.  Cktnter,  1 
Peters  [U.  S.],  54S);  is  most  strikingly  illustrated  in 
the  construction  of  the  act  admitting  Louisiana  {Desbois 
Case,  2  Martin  [La.],  O.  S.,  187;  U.  S.  v.  Laverty,  3  Id., 
747);  and  receives  judicial  expression  in  language  at  onc« 
convincing  and  sublime,  in  cases  involving  the  rights  ac- 
quired by  the  citizens  of  Texas  upon  the  admission  of 
that  state  into  the  Union.  {Cryer  v.  AndrewSy  11  Tex., 
183;  Barrett  v.  Kelly,  ol  Id.,  481.)  Indeed  such  has  been 
the  polFcy  of  the  federal  government  from  the  time  of  its 
formation ;  for  all  existing  inhabitants  of  the  thirteen 
states  were  made  citizens,  and  eligible  to  all  offices,  by 
the  adoption  of  the  constitution  {Minor  v.  Happersety 
21  Wall.  [U.  S.],  167),  and  congress  recognizes  the 
rule  as  absolute.  (Contested  Election  Cases,  2d  Sess.  38th 
Cong.,  41.)  Citizenship,  therefore,  is  a  right  inherent  in  the 
inhabitant  upon  the  formation  of  a  state  government.  (J/c- 
Ilvaine  v.  Coxe,  4  Cranch  [U.  8.],  209.)  The  very  words 
*'  We,  the  people,"  used  in  the  preamble  of  Nebraska's  first 
constitution,  plainly  referred  to  the  inhabitants  of  the  then 
territory.  It  was  they  who  composed  the  state  upon  its  ad- 
mission, and  the  rights  granted  to  the  state  were  j>;rante(l 
to  ihein.  {Dred  Scott  v.  Sanford  and  U.  8.  v.  Oiniikahank, 
44 
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supra;  Baldwin,  Constitutional  Views,  18.)  Moreover,  if 
those  inhabitants  were  not  made  citizens  by  the  admission, 
how  did  they  become  such?  Citizenship  of  the  United 
States  presupposes  citizenship  of  some  state.  {Slaughter 
House  Cases,  83  U.  S.,  72.)  The  conclusion,  then,  is  ir- 
resistible that  upon  the  admission  of  Nebraska,  all  its  in- 
habitants, native  or  foreign  born,  except  Indians,  became, 
ipso  facto,  citizens  of  the  United  States.  (See  especially 
the  Louisaua  cases,  supra,) 

NORVAL,  J. 

This  is  an  action  of  quo  tparrantOy  brought  in  this  court 
by  John  M.  Thayer,  in  his  own  behalf,  the  attorney  gen- 
eral having  refused  to  prosecute  the  same,  to  establish  the 
relator's  right  to  the  office  of  governor  of  this  state,  and  to 
oust  the  respondent  therefrom.     The  information  alleges: 

"  1.  On  the  Tuesday  next  succeeding  the  first  Monday 
of  November  of  the  year  1888  lie,  the  said  John  M. 
Thayer,  was,  and  for  more  than  two  years  next  preceding 
that  time  had  been,  a  citizen  of  the  United  States  and  of 
this  state,  and  then  had,  and  now  has,  all  the  qualifications 
required  by  law  to  hold  the  office  of  governor  of -the  state 
of  Nebraska. 

''  2.  At  the  general  election  of  this  state  at  the  date  afore- 
said, for  the  election  of  governor  and  all  state  officers,  in 
accordance  with  the  provision  of  the  constitution  and  laws 
of  this  state,  he  was  duly  elected  governor;  that  he  duly 
qualified  and  entered  upon  the  duties  of  said  office  on  the 
first  Thursday  after  the  first  Tuesday  in  January,  1889, 
and  ever  since  then  he  has  exercised,  and  now  exercises,  the 
duties  of  said  office. 

''  3.  That  his  said  election  and  oath  of  office  as  governor 
made  it  his  duty  to  hold  his  office  for  the  term  of  two  years 
from  the  first  Thursday  after  the  first  Tuesday  in  the  Jan- 
nary  next  after  his  election,  and  until  his  successor  should 
be  elected  and  qualified. 
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"  4.  That  there  was  held  another  general  election  of  this 
stat€  on  the  Tuesday  next  succeeding  the  first  Monday  of 
November  in  the  year  1890,  for  the  election  of  governor 
and  other  officers,  and  the  returns  of  said  election  for  the 
officers  of  the  executive  department  'were,  as  required  by 
the  constitution,  sealed  up  and  transmitted  by  the  return- 
ing officers  to  the  secretary  of  state,  directed  to  the  speaker 
of  the  house  of  representatives,  who  did,  on  the  8th  day  of 
January,  1891,  immediately  after  the  organization  of  the 
bouse  and  before  proceeding  to  other  business,  open  and 
publish  the  same,  in  the  presence  of  a  majority  of  each 
house  of  the  legislature,  who  were  for  that  purpose  assem- 
bled in  the  hall  of  the  house  of  representatives. 

"5.  That  said  returns  so  sealed  up,  transmitted,  opened, 
and  published  showed  that  the  whole  number  of  votes  cast 
at  said  general  election  for  the  several  jiersons  voted  for 
for  the  office  of  governor  aggr^ated  214,090;  that  of  said 
number  of  votes  so  cast  for  governor,  James  E,  Boyd  re- 
ceived 71,331 ;  J.  H.  Powers  received  70,187;  L.  D.  Rich- 
ards received  68,878 ;  and  there  were  scattering  3,694 ;  and 
James  E.  Boyd,  being  the  person  having  the  highest  num- 
ber of  votes  for  the  office  of  governor,  was  by  said  speaker 
declared  duly  elected  governor  for  the  term  of  two  years  from 
the  first  Thursday  after  the  first  Tuesday  of  January,  1891, 
and  until  his  successor  should  be  elected  and  qualified.  And 
relator  exhibits  herewith  and  makes  a  part  hereof  a  duly 
certified  and  authenticated  copy  of  said  returns. 

'*  6.  That  thereupon  the  said  James  E.  Boyd  took  the 
oath  of  office  required  to  be  taken  by  executive  officers  be- 
fore they  enter  upon  their  official  duties,  and  has  usurped 
and  invaded  the  office  of  governor  of  Nebraska,  and  has 
unlawfully  attempted,  and  now  unlawfully  attempts,  to 
hold  said  office  and  perform  the  duties  of  governor  of  Ne- 
braska, and  will  continue  so  to  do,  unless  ousted  by  the 
judgment  of  this  honorable  court. 

"  7.  But  the  relator  further  gives  the  court  to  understand 
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and  be  informed  that  the  said  James  E.  Boyd  was  not  at 
tiie  time  of  his  said  pretended  election^  on  the  said  Tuesday 
next  succeeding  the  first  Monday  of  November,  1890,  a 
citizen  of  the  United  States,  and  because  he  was  not,  as 
aforesaid,  then  a  citizen  of  the  United  States,  he  was  not 
then  eligible  to  the  office  of  governor  of  this  state,  and  as 
yet  no  person  eligible  thereto  has  been  elected  and  qualified 
to  succeed  your  informant,  and  it  is  the  bounden  duty  of 
the  relator  to  hold  ami  continue  in  the  office  of  governor 
until  some  pcr-»oii  eligible  llieroto  sliall  be  elected  and  qual- 
ified as  his  successor;  that  in  truth  aiul  in  fact  the  ^nid 
James  E.  Boyd  was  born  in  Ireland,  of  alien  parents,  in 
about  the  year  1834;  that  he  was  brought  to  this  country, 
when  about  ten  years  of  age,  by  his  father,  whose  name 
was  and  is  Joseph  Boyd,  who  settled  in  about  the  year  1844 
at  Zanesville,  Muskingum  county,  in  the  state  of  Ohio, 
where  he  has  ever  since  resided,  and  now  resides ;  that  the 
said  Joseph  Boyd,  father  of  the  said  James  E.  Boyd,  has 
never,  since  he  came  to  this  country  and  settled  at  Zanes- 
ville, Oiiio,  resided  at  any  other  place. 

'*That  on  the  fifth  day  of  March,  1849,  at,  in,  and  dur- 
ing the  February  (1849)  term  of  the  common  pleas  court 
of  said  Muskingum  county,  in  the  state  of  Ohio,  the  said 
Joseph  Boyd,  a  native  <»f  Ireland,  and  father,  as  aforesaid, 
of  the  said  James  E.  Boyd — and  when  the  said  James  E. 
Boyd  was  about  fifteen  years  of  age — in  open  court,  de- 
clared it  to  be  his  bona  fide  intention  to  become  a  citizen  of 
the  United  States,  and  to  renounce  and  abjure  forever  all 
allegiance  and  fidelity  to  every  foreign  prince,  potentate, 
state,  or  sovereignty  whatsoever,  and  particularly  the  queen 
of  Great  Britain  and  Ireland." 

(Here  follows  a  copy  of  the  journal  entry  from  the  rec- 
ords of  said  common  pleas  court,  showing  such  declaration 
of  intention.) 

'^8.  And  relator  further  gives  the  court  to  understand 
and  be  informed  that  the  said  Joseph  Boyd,  father  of  afore- 
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said  Js^mes  E.  Boyd,  never,  while  tlie  said  James  E.  Boyd 
was  under  the  age  of  twenty-one  years,  applied  to  ive  ad- 
mitted to  become  a  citizen  of  the  United  States,  and  was 
never  naturalized  and  never  did  become  a  citizen  of  the 
United  States  while  the  said  James  E.  Boyd  was  under 
the  age  of  twenty-one  years ;  that  at,  in,  and  during  the 
October  (1890)  term  of  the  common  pleas  court,  held 
within  and  for  the  county  of  Muskingum,  state  of  Ohio, 
and  never  before,  and  not  until  after  the  said  James  E. 
Boyd  was  upwards  of  twenty-one  years  of  age,  and  not 
until  he  was  of  tlie  age  of  fifty-six  years,  the  said  Joseph 
Boyd,  father  of  the  said  James  E.  Boyd,  a  native  of  Ire- 
land, and  up  to  that  time  and  then  a  subject  of  the  queen 
of  Great  Britain  and  Ireland,  appeared  in  open  court  and 
made  application  to  be  admitted  to  become  a  citizen  of  the 
United  States,  and  proved  to  the  satisfaction  of  the  court 
that  he  declared  his  intention  to  become  a  citizen  of  the 
United  States  on  the  fifth  day  of  March,  1849,  before  the 
court  of  common  pleas  of  Muskingum  county,  Ohio,  and 
also  produced  his  certificate  of  such  declaration  of  inten- 
tion, and  that  he  had  resided  within  the  limits  of  the 
United  States  five  years  then  last  past,  and  for  one  year  at 
least  then  last  past,  within  the  state  of  Ohio,  and  that  dur- 
ing that  time  he  had  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  constitution  of 
the  United  States,  and  well  disposed  to  the  good  order  and 
happiness  of  the  same;  and  thereupon  the  said  Joseph 
Boyd  made  solemn  oath  that  he  would  support  the  consti- 
tution of  th^  United  States  and  that  he  did  absolutely  and 
entirely  renounce  and  abjure  all  allegiance  and  fidelity  to 
every  foreign  prince,  potentate,  state,  or  sovereignty,  and 
particularly  to  Great  Britain  and  Ireland  and  the  queen  of 
England,  whose  subject  he  then  was.  And  the  court  being 
then  satisfied  that  said  Joseph  Boyd  had  complied  with  the 
laws  of  the  United  States  relating  to  the  naturalization  of 
aliens,  it  was  ordered  that  he  be,  and  he  then  was,  admitted 
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to  become  a  citizen  of  the  United  States,  a  certificate  thereof 
was  then  issued  to  him,  and  before  that  time  he  had  never 
been  and  was  not  a  citizen  of  the  United  States." 

(Here  is  set  out  a  certified  copy  of  the  records  of  said 
common  pleas  court,  showing  the  applicntion  of  Joseph 
Boyd  to  be  admitted  to  become  a  citizen,  and  his  admis- 
sion to  citizenship.) 

"9.  And  the  relator  further  shows  that  careful  and  dili- 
gent search  has  been  made  by  the  clerk  of  the  court  of 
common  pleas  of  said  Muskingum  county,  Ohio,  through 
all  the  records  of  his  said  office,  and  the  onlv  record  or 
journal  entry  in  any  shape  or  form  in  said  court,  and  in 
the  records  thereof  of  or  concerning  the  declaration  of  in- 
tention to  become,  and  application  of  the  said  Joseph  Boyd 
to  be  admitted,  a  citizen  of  the  United  States,  in  said  office^ 
is  found  upon  page  187  of  Journal  'T',  and  upon  |>agc  145 
of  Journal  42;  and  the  only  record  or  journal  entries  in 
said  ofSce,  of  the  naturalization  of  said  Joseph  Boyd,  is 
found  upon  said  page  145  of  said  Journal  No.  42;  and 
that  said  two  entries  constitute  the  only  and  entire  record 
of  the  naturalization  of  said  Joseph  Boyd  as  shown  by  the 
records  and  journals  of  said  court.  And  the  relator  exhib- 
its and  shows  to  the  court  the  certificate  of  the  clerk  of  said 
court,  duly  signed,  and  made  under  oath,  showing  such 
facts. 

"10.  And  the  relator  further  shows  that  the  said  James 
E.  Boyd  has  never  at  any  time  declared  his  intention  to 
become  a  citizen  of  the  United  States,  nor  has  he  ever  made 
application  to  be  admitted  as  a  citizen  of  the  United  States; 
but  has  ever  remained  an  alien  and  a  subject  of  the  queen 
of  Great  Britain  and  Ireland.  And  relator  says,  by  reason 
of  the  premises  and  by  reason  of  the  legal  disqualification 
of  the  said  James  E.  Boyd  to  hold  said  office  of  governor, 
the  said  election  for  governor  was  and  is  null  and  void. 

"11.  And  the  relator  further  shows  that  notwithstand- 
ing the  fact  that  the  said  James  E.  Boyd  was  and  is  ineli- 
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gible  to  the  office  of  governor  as  aforesaid,  and  notwith- 
standing the  fact  that  the  relator  is  bound  to  continue  in 
and  to  hold  the  office  of  governor  and  is  entit]o<l  to  the 
peaceable  and  undisturbed  possession  of  the  ufllicc  of  gov- 
ernor and  the  furniture  and  records  thereof,  yet  the  said 
James  E.  Boyd  has  usurped  and  invaded  the  office  of  gov- 
ernor of  Nebraska  unlawfully,  and  has  unlawfully  under- 
taken to  perform  the  duties  of  said  office,  and  the  relator 
has  refused,  and  refuses  for  the  reasons  hereinbefore  stated^ 
to  surrender  said  office  to  said  defendant,  and  will  not  do 
.  so  unless  required  so  to  do  by  the  judgment  of  this  honor- 
able court  upon  due  hearing  had." 

The  relator  prays  for  a  judgment  of  ouster,  and  that  he 
be  declared  entitled  to  said  office,  until  such  time  as  some 
person  eligible  thereto  shall  be  elected  and  qualified  as  his 
successor. 

To  the  information  the  respondent  filed  a  motion  to  dis- 
miss the  cause  on  the  grounds  : 

1.  That  the  relator  has  no  right  to  institute  or  maintain 
the  action. 

2.  That  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

3.  That  the  petition  shows  that  the  respondent  is  the 
duly  elected,  qualified,  and  acting  de  jure  governor,  and  is 
entitled  to  hold  and  discharge  the  duties  of  said  office  for 
the  term  of  two  years  from  the  8th  day  of  January,  1891. 

After  argument  at  the  bar  the  motion  was  overruled, 
and  thereupon  the  respondent  answered  the  relation  as  fol- 
lows : 

"  Now  comes  the  respondent,  James  E.  Boyd,  and  ad- 
mits that  the  attorney  general  of  this  state  refuses  to  pros- 
ecute this  action  and  protests  and  insists  and  avers  the  fact 
to  be  that  the  information  herein  is  insufficient  in  law  to 
.require  the  respondent  to  make  answer  thereto;  for  that  it 
does  not  show  that  said  John  M.  Thayer  has  any  right  or 
title  to  the  said  office  of  governor  of  Nebraska,  or  that  he 
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has  any  right^  title,  or  authority  to  institute,  maintain,  or 
prosecute  this  action ;  and  for  that  said  information  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

*' Further  answering,  respondent  admits  the  allegations 
of  the  first,  second,  third,  fourth,  and  fiflh  paragraphs  of  the 
information,  except  as  hereinafter  shown.  Further  an- 
swering, said  respondent  shows  to  the  court  that  said  John 
M.  Thayer  was,  at  the  regular  state  election  held  in  the 
state  of  Nebraska  in  November,  A.  D.  1888,  elected  to  the 
office  of  governor  of  this  state  for  a  term  thereof  commenc- 
ing in  January,  1889,  and  that  upon  the  canvassof  the  votes 
cast  at  said  election  he  was  duly  declared  to  be  so  elected ; 
that  the  term  of  said  office  is  fixed  by  the  constitution  to 
commence  on  the  first  Thursday  after  the  first  Tuesday  in 
January  succeeding  the  election,  and  continues  for  a  period 
of  two  years  and  until  his  successor  shall  be  elected  and 
qualified.  And  the  respondent  furtlier  says  that  the  laws 
of  Nebraska  at  all  the  times  herein  mentioned  provided 
that,  if  a  qualified  incumbent  of  the  office  holds'  over  by 
reason  of  the  non-election  or  noQ-appointment  of  a  suc- 
cessor, he  shall  qualify  within  ten  (10)  days  from  the  time 
at  which  his  successor,  if  elected,  should  have  qualified  by 
taking  the  oath  of  office,  executing  it,  in  having  approved 
and  filed  for  record  his  official  bond  in  the  sum  of  fifty 
thousand  (50,000)  dollars,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  the  office,  as  by  law  required. 

"  Respondent  further  says  that  the  said  John  M.  Thayer 
continued  as  the  actual  incumbent  of  said  office  down  to 
the  time  when  this  respondent  qualified  as  governor  of  this 
state  on  the  8th  day  of  January,  1891,  which  was  the  first 
Thursday  after  the  first  Tuesday  in  January  succeeding  the 
election  in  question.  Respondent  further  says  that  the 
said  John  M.  Thayer  has  never  since  the  8th  day  of  Janu- 
ary, 1891,  qualified  anew  as  governor  of  the  state  of  Ne- 
braska ;  that  he  has  not  since  that  date  taken  or  filed  the 
official  oath  required  by  law,  nor  has  he  had  his  official 
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bond  executed,  or  approved  or  filed  for  record,  as  by  law 
required,  to  qualify  bim  anew  if  no  party  was  elected  to 
hold  said  office  of  governor  from  and  after  the  said  8th  day 
of  January,  as  he  alleges  in  his  information,  but  which  re- 
spondent denies;  and  in  this  behalf  further  alleges  the  fact 
to  be  that  after  the  said  8th  day  of  January,  1891,  the  re- 
spondent entered  into  the  office  of  governor  of  the  state  of 
Nebraska,  and  the  said  John  M.  Thayer  from  that  time 
and  thereafter  wholly  surrendered,  abandoned,  and  re- 
moved from  said  office,  and  has  not  since  in  any  manner, 
directly  or  indirectly,  occupied  or  possessed  the  same,  or 
assumed,  or  pretended  to  assume,  to  perform  any  of  the 
functions  thereof,  but  wholly  surrendered  same  and  va- 
cated said  office. 

'^ Answering  the  sixth  paragraph  of  said  information,  the 
respondent  admits  that  after  his  election  to  the  said  office, 
and  tiie  canvass  of  the  returns,  and  after  he  had  been  de- 
clared elected  to  the  said  office  by  the  speaker  of  the  house 
of  representatives,  in  the  presence  of  a  majority  of  the  leg- 
islature, as  required  by  law,  he  on  the  8th  of  January,  1891, 
took  the  oath  of  office,  executed  and  filed  his  official  bond, 
did  all  other  acts  and  things  required  by  law  of  him  to  be 
done  to  qualify  and  entitle  him  to  enter  into  the  possession, 
use,  and  employment  of  said  office  and  to  discharge  the 
duties  thereof;  and  the  respondent  denies  that  he  has 
usurped  or  invaded  the  said  office,  or  unlawfully  attempted 
at  any  time  to  hold  said  office  and  to  {)erform  the  duties 
thereof,  but  avers  the  fact  to  be  that  at  and  from  the  com- 
mencement of  the  term  of  his  said  office,  from  January  8, 
1891,  he  has  been  and  now  is  the  duly  elected  and  quali- 
fied governor  of  the  state  of  Nebraska,  in  the  quiet,  legal, 
and  actual  possession  and  enjoyment  of  said  office  and  dis- 
charging his  duties ;  that  he  has  been  recognized  so  to  be 
by  all  of  the  departments  and  officers  of  the  state  govern- 
ment. 

"And  the  respondent  further  avers  the  fact  to  be  that  the 
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Baid  John  M.  Thayer  ceased  to  be  the  in-  inr.ociit  of  said 
office  in  law,  and  in  fact,  with  the  expiration  oi  tiie  8th  day 
of  January,  A.  D.  1891,  and  prior  to  the  commencement 
of  this  action. 

"Answering  the  eighth  paragi*apli  of  said  information, 
the  respondent  denies  all  the  allegations  thereof,  except 
that  he  was  born  in  Ireland  of  alien  parents  in  the  year 
1834;  that  he  was  brought  to  this  country  when  about  ten 
years  of  age  by  his  father,  Joseph  Boyd,  who  settled  about 
the  year  1844,  in  Belmont  county,  Ohio,  where  he  resided 
for  several  years,  and  thereafter  removed  to  Zanesville, 
Muskingum  county,  Ohio,  where  he  has  ever  since  resided. 

"  Respondent  also  admits  that  his  father,  on  or  about 
March  5th,  1849,  when  respondent  was  about  fourteen 
years  of  age,  declared  his  intention  to  become  a  citizen  of 
the  United  States  and  to  renounce  and  abjure  forever  all 
allegiance  and  fidelity  to  every  foreign  prince,  potentate, 
state,  and  sovereignty  whatever,  and  particularly  tlie  queen 
of  Great  Britain  and  Ireland  ;  and  that  the  alleged  exem- 
plification of  the  record  thereof,  copied  in  said  information, 
respondent  believes,  is  a  true  copy. 

"Answering  the  eighth  paragraph  of  said  information, 
respondent  says  he  admits  the  facts  therein  alleged,  except 
as  in  this  answer  otherwise  averred,  but  denies  the  conclu- 
sions of  law  and  facts  therein  stated. 

"  Respondent  further  avers  that  his  father,  for  forty-two 
years  last  past,  has  enjoyed  and  exercised  all  of  the  rightst 
immunities,  and  privileges,  and  discharged  all  the  duties  of 
a  citizen  of  the  United  States  and  of  the  state  of  Ohio,  and 
was,  in  all  respects  and  to  all  intents  and  pur[X)ses,  a  citi- 
zen of  the  United  States  and  of  the  state  of  Ohio,  at  all 
times  disclaiming  and  abjuring  allegiance  to  every  foreign 
prince,  potentate,  state,  or  sovereignty ;  that  all  of  said 
times  said  Joseph  Boyd  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  constitution  of 
the  United  States  and  well  disposed  to  the  good  order  and 
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happiness  of  the  same ;  that  when  the  said  Joseph  Boyd 
settled  in  the  state  of  Ohio  as  aforesaid,  it  was  his  bona  fide 
intention  to  make  the  United  States  his  permanent  resi- 
dence ;  that  at  that  time  he  did ,  in  fact,  disclaim  and  abjure 
all  allegiance  and  fidelity  to  the  queen  of  Great  Britain  and 
Ireland,  and  to  every  other  foreign  prince,  potentate,  state, 
and  sovereignty,  and  for  about  forty  years  acted  in  the  be- 
lief that  he  was  a  citizen  of  i\\ei  United  States,  all  said 
times  exercising  the  elective  franchise  without  question  or 
challenge,  voting  for  all  officers  of  the  state  and  fedeml 
governments  the  same  as  a  native-born  citizen  of  the 
United  States  and  of  the  state  of  Ohio. 

^'Respondent  further  says  that  about  the  year  1870  said 
Joseph  Boyd  was  elected  to  the  office  of  justice  of  the  j>eaoe 
in  said  Muskingum  county,  Ohio,  and  thereupon  took  an 
oath  to  sup[)ort  the  constitutions  of  the  United  States  and 
of  the  state  of  Ohio,  and  for  several  years  held  said  office, 
exercising  all  the  rights,  franchises,  poweis,  and  duties  of 
said  office,  and  has  for  years  last  past  held  office  under  the 
constitution  and  laws  of  Ohio,  to- wit,  weigh  master  in  the 
city  of  Zanesville,  which  office  he  now  holds. 

•  '^ Respondent  further  says  that  he  was  informed  by  his 
father  as  early  as  the  year  1855  that  he,  the  said  Joseph 
Boyd,  was  a  citizen  of  the  United  States  and  entitled  in  law 
and  in  fact  to  all  the  rights,  privileges,  and  immunities  of  a 
citizen  of  the  Unite<l  states  and  of  the  state  of  Ohio,  and 
that,  ever  since  said  time,  this  respondent  has  so  believed 
and  accepted  the  fact  so  to  be,  and  never  heard  the  fact  chal- 
lenged or  questioned  till  after  he  was  elected  to  the  office  of 
governor  of  this  state  in  1890.  Respondent  further  says 
that  he  did,  upon  arriving  at  the  age  of  twenty-one  years, 
exercise  the  election  franchise  in  said  Muskingum  county, 
Ohio,  in  the  fall  of  1855. 

"The  respondent  further  alleges,  on  information  and  be- 
lief, that,  prior  to  October,  1854,  his  father  did  in  fact 
complete  his  naturalization  in  strict  accordance  with  the 
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acts  of  congress  knowu  as  the  naturalization  laws,  so  as  to 
admit  and  constitute  him  a  full  citizen  of  the  United  States 
thereunder^  he  having  exercised  the  rights  of  citizenship 
herein  described,  and  at  said  time  informed  respondent  that 
such  was  the  fact;  that  when  his  father  applied  to  be  reg- 
istered in  Ohio,  in  October,  1890,  under  a  new  law,  he  was 
required  to  produce  his  citizenship  papers  and  being  unable 
to  find  all  thereof,  he  appeared  before  said  court  of  com- 
mon pleas  of  Muskingum  county,  at  the  October  term 
thereof,  1890,  and  the  proceedings  described  in  the  ninth 
paragraph  of  the  information  were  had  as  therein  set  oat, 
but  respondent  avers  the  fact  to  be,  on  iuformation  and  be- 
lief, that,  in  the  matter  of  said  proceedings,  said  Joseph 
Boyd  acted  unadvisedly  and  ignorant ly,  the  said  last 
named  proceedings  being  in  that  event  unnecessary. 

'^  Respondent  further  says  that  in  the  year  1856,  at  the 
age  of  twenty -two,  he  left  his  father's  home  in  Ohio,  in  the 
firm  belief  that  he,  respondent,  was  a  citizen  of  the  United 
States  in  law  and  in  fact,  to  establish  himself  in  life;  that 
he  went  to  the  state  of  Iowa,  where  he  resided  for  a  few 
months. 

"In  the  month  of  August,  1856,  respondent  removed  to 
the  territory  of  Nebraska,  which  was  then,  to  a  large  ex- 
tent, a  wilderness,  and  settled  in  Douglas  county,  where  he 
resided  for  two  years,  working  at  his  trade  as  a  carpenter,  and 
in  1857  he  was  elected  county  clerk  of  said  county  and  took 
an  oath  to  support  the  constitution  of  the  United  Statesand 
the  provisions  of  the  organic  act  under  which  the  territory  of 
Nebraska  was  created.  Respondent  removed  to  what  is  now 
Buffalo  county,  near  old  Fort  Kearney,  which  was  then 
upon  the  extreme  frontier,  in  the  fall  of  1858,  where  he  en- 
gaged in  the  business  of  farming  in  the  midst  of  great  per- 
ils from  hostile  Indians,  suiferiug  years  of  extreme  hard- 
ship; in  1864,  at  the  time  of  the  Indian  outbreak  in  said 
vicinity,  when  the  lives  and  property  of  settlers  were 
destroyed  or  endangered,  when  many  settlers  were  massa- 
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credy  when  hostile  Indians  killed  cattle  before  the  door  of 
the  home  of  his  family^  he  volunteered  his  services  as  a 
soldier  of  the  United  States^  which  were  accepted  by  the 
United  States  government,  he  bcin^  sworn  into  its  military 
service  by  order  of  General  R.  B.  Mitchell ;  that  he  served 
as  a  soldier  of  the  United  States,  without  compensation  or 
reward,  to  protect  the  men,  women,  and  children  of  the 
frontier  and  to  maintain  the  authority,  honor,  and  flag  of 
the  United  States  government. 

"In  the  year  1866  respondent  was  elected  a  member  of 
the  house  of  representatives  of  Nebraska  to  represent  the 
counties  of  Buffalo  and  Hall ;  that  lie  served  as  such  officer 
in  the  following  session  of  the  legislature,  to  which  was 
submitted  the  proposition  of  the  congress  of  the  United 
States  to  accept  the  first  constitution  of  this  state  with  the 
conditions  imposed  by  the  act  of  congress,  known  as  the 
enabling  act  below  named;  that  before  entering  upon  the 
duties  of  said  office  he  took  the  oath  required  by  law 
and  swore  to  support  the  constitution  of  the  United  States 
and  the  provisions  of  the  organic  act  under  which  the  ter- 
ritory of  Nebraska  was  created. 

"  In  1 868  respondent  removed  to  Douglas  county,  where 
he  has  since  resided.  In  the  year  1871  respondent  was 
elected  by  the  electors  of  said  county  a  member  of  the  con- 
vention of  the  people  of  the  state  of  Nebraska  to  form  a 
state  constitution,  and,  after  taking  the  oath  required  by  law 
to  support  the  constitutions  of  the  United  States  and  state 
of  Nebraska,  in  fact  served  as  a  member  of  said  convention. 

"In  the  year  1875  the  respondent  was  elected  by  the 
electors  of  said  county  a  member  of  the  convention  of  the 
people  of  the  state  of  Nebraska  to  form  a  constitution, 
which  convention  discharged  that  duty  in  the  year  1870, 
which  resulted  in  forming  the  constitution  under  which  the 
government  of  this  state  has  since  existed  ;  respondent,  after 
taking  the  oath  required  by  law  to  support  the  constitu- 
tions of  the  United  States  and  of  this  state,  in  fact  served 
as  a  member  of  said  convention. 
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"  In  1880  respondent  was  elected  and  acted  as  president 
of  the  city  council  of  the  city  of  Omaha. 

"In  1881  respondent  was  elected  mayor  of  the  city  of 
Omaha  and  served  in  said  office  for  two  years.  In  1885 
respondent  was  again  elected  to  said  office  of  mayor  and 
served  for  two  years,  and  before  taking  the  office  of  mayor 
each  of  said  times  respondent  took  an  oath  to  support  the 
constitutions  of  the  United  States  and  of  the  state  of  Ne- 
braska. 

"  Respondent  further  says  that  during  said  period  of  over 
thirty  years  he  has  exercised  the  elective  franchise  in  said 
territory  and  state  of  Nebraska,  and  enjoyed  all  the  rights, 
privileges,  and  immunities  of  a  citizen  of  the  United  States 
and  of  said  territory  and  state. 

"  Respondent  further  says  that  for  over  thirty-two  years 
last  past  he  has  been  in  fact  and  in  law,  a  citizen  of  the  Uni- 
ted States  and  of  said  territory  and  state;  that  neither  the 
United  States,  nor  tlie  territory  or  state  of  Nebraska,  has 
ever  challenged  his  citizenship,  or  sought  to  oust  him  of 
the  franchise  actually  enjoyed  and  exercised  by  him  to  be 
a  citizen  of  the  United  States,  and  that  it  is  not  competent 
for  this  relator  so  to  do ;  that  if  his  said  right  and  privi- 
lege of  being  a  citizen  of  the  United  States  is  subject  to 
challenge,  it  is  solely  for  the  United  States,  in  its  sover- 
eign capacity,  to  challenge  the  same. 

"And  he  further  avers  that  he  was,  at  the  time  of  the 
election  in  question,  and  for  more  than  two  years  prior 
thereto,  eligible  to  be  elected  to  and  to  hold  said  office  of 
governor  for  the  term  in  question. 

"  Respondent  further  says  that  in  1849  it  was  his  bona 
fide  intention  to  be  a  citizen  of  the  United  States,  and  that 
he  then  renounced  and  abjured  forever  all  all^iance  and 
fidelity  to  every  foreign  prince,  potentate,  state,  or  sover- 
eignty whatever,  and  particularly  the  queen  of  Great  Brit- 
ain and  Ireland;  that  during  all  the  time  since  he  has  be- 
haved as  a  man  of  good   moral  character,  attached  to  the 
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principles  of  the  constitution  of  tlie  United  States  and  well 
disposed  to  the  good  order  and  happiness  of  the  same,  and 
all  said  time  has  absolutely  renounced  and  abjured  all  al- 
legiance and  fidelity  to  every  foreign  prince,  potentate, 
state^  or  sovereignty,  and  particularly  the  queen  of  Great 
Britain  and  Ireland. 

"Further  answering,  respondent  shows  to  the  court  that 
after  his  said  election  as  governor,  and  after  he  had  learned 
for  the  first  time  that  his  citizenship  had  been  questioned, 
and  on  December  16,  1890,  he  went  before  the  district 
oourt  of  the  United  States  for  the  district  of  Nebraska,  for 
the  purpose  of  removing  all  doubts  that  might  arise  there- 
after in  respect  thereof,  and  by  petition  to  said  court  rep- 
resented to  that  court  the  facts  necessary  to  be  known  in 
that  behalf,  touching  his  said  history  and  citizenship  of  the 
United  States,  insisting  therein  that  he  was  and  had  been 
for  more  than  two  years  next  preceding  his  election  to  the 
office  of  governor,  in  November,  1890,  a  citizen  of  the 
United  States,  and  also  representing  to  said  court  that  a 
question  had  been  raised  as  to  his  citizenship;  whereupon 
said  court,  by  its  judgment,  found,  determined,  and  ad- 
judged that  he  was  in  fact  and  law  a  full  citizen  of  the 
United  States,  and  respondent  avers  that  he  is,  and  for 
many  years  last  past  has  been,  a  citizen  of  the  United  States 
within  the  meaning  and  requirements  of  the  acts  of  con- 
gress of  the  United  States. 

"A  copy  of  which  petition,  judgment,  and  record  is 
hereto  attached  and  made  part  of  this  answer. 

"  Respondent  denies  the  allegations  of  the  9th,  10th,  and 
11th  paragraphs  of  said  information,  except  that  he  refuses 
to  surrender  said  office  of  governor  to  the  said  relator  and 
all  other  allegations  of  said  information  not  hereinbefore 
admitted  or  specially  answered. 

"  Wherefore,  respondent  prays  to  be  hence  dismissed 
with  his  costs  in  this  behalf  most  wrongfully  expended, 
and  for  such  other  and  further  relief  as  may  be  just  and 
proper." 
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The  relator  demurred  to  the  answer  on  the  ground  that 
the  facts  stated  therein  are  insufficient  in  law  to  constitute 
a  defense.  The  case  was  hubniitted  upon  able  arguments 
at  the  bar,  and  exhaustive  briefs. 

We  arc  mei  at  the  outset  of  our  investigation  with  the 
proposition  that  this  court  has  no  jurisdiction  to  hear  and> 
determine  the  right  of  the  resjK)ndent  to  hold  the  office  of 
governor.  Section  2  of  article  6  of  the  constitution  confers 
upon  the  supreme  court  original  jurisdiction  in  mandamibs^ 
qiio  warranto,  and  habeas  corpus. 

Section  704  of  the  Code  of  Civil  Procedure  provides  that 
'^An  information  may  be  filed  against  any  person  unlaw- 
fully holding  or  exercising  any  public  office  or  franchise 
witliin  this  state^  or  any  office  in  any  corporation  created 
by  the  laws  of  this  state^  or  when  any  public  officer  has 
done  or  suffered  any  act  which  works  a  forfeiture  of  his 
office,"  etc. 

Section  710  provides  that  "When  the  defendant  is 
holding  an  office  to  which  another  is  claiming  the  right, 
the  information  should  set  forth  the  name  of  such  claimant, 
and  the  trial  must,  if  practiciible,  determine  the  rights  of 
contesting  parties." 

Section  717  provides  that  "When  an  information  is 
upon  the  relation  of  a  private  individual,  it  shall  be  so 
stated  in  the  petition  and  proceedings,  and  such  individual 
shall  be  responsible  for  costs  in  case  they  are  not  adjudged 
against  the  defendant,"  etc. 

These,  as  well  as  other  statutory  provisions  not  quoted, 
give  a  party  who  claims  a  public  office  the  power  to  insti- 
tute in  the  supreme  court  quo  warranto  proceedings  in  his 
own  name,  to  test  the  right  of  the  incumbent  to  dischat^ 
the  duties  of  such  office.  Authority  is  likewise  conferred 
upon  the  attorney  general  to  bring  such  an  action. 

It  is  claimed  that  an  information  in  the  nature  of  a  quo 
warranto  will  not  lie  against  one  holding  the  office  of  gov- 
ernor.    In  State  v.  Thayer,  ante,  p.  82,  we  held  that  uiaur 
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damns  will  lie  against  the  governor  to  compel  the  perform- 
ance of  an  oflBcial  duty  which  is  purely  ministerial.  And 
at  the  present  term,  in  State  v.  Elder,  antey  p.  169,  it  was 
decided  that  it  was  the  duty  of  the  speaker  of  the  house 
of  representatives,  immediately  upon  the  organization  of 
the  house,  and  before  proceeding  to  other  business,  to  open 
and  publish  the  returns  of  the  election  for  officers  of  the 
executive  department,  and  that  the  duty  thus  enjoined  upon 
the  speaker  by  the  constitution  was  a  ministerial  duty^ 
which  would  be  enforced  by  mandamus. 

While  it  is  true  the  executive  and  judicial  departments- 
of  thestate  government  are  equal,  co-ordinate,  and  indepeud- 
ent  branches,  and  the  officers  of  one  department  are  pro- 
hibited  by  the  constitution  from  exercising  any  powers  or 
duties  properly  belonging  to  the  other,  yet  it  does  not  log- 
ically follow  that  the  judiciary  is  powerless  to  hear  and 
determine  whether  the  person  discharging  the  duties  of  the 
office  of  governor  is  disqualified  by  the  constitution  from 
holding  the  office.  This  court,  by  entertaining  a  proceed- 
ing brought  to  test  the  right  of  the  relator  and  the  respond- 
ent to  the  office  of  governor,  does  not  exercise  nor  assume 
to  exercise  any  power  belonging  to  the  executive  depart- 
ment. The  sole  object  and  purpose  of  this  proceeding  i» 
to  ascertain  who,  under  the  constitution  and  laws,  is  en- 
titled to  perform  the  duties  of  that  office. 

Mr.  High,  in  his  book  on  Extraordinary  Legal  Reme- 
dies, section  634,  says :  "  The  office  of  governor  of  a  state 
is  regardcil  as  a  civil  office  of  such  a  nature  as  to  be  amen- 
able to  the  exercise  of  the  jurisdiction  under  discussion. 
And  where,  by  the  constitution  and  laws  of  a  state,  its- 
highest  judicial  tribunal  is  vested  with  jurisdiction  by 
information  in  the  nature  of  a  quo  warranto  to  prevent  the 
citizens  of  the  state  from  usurping  its  offices  and  franchises, 
an  unlawful  intrusion  into  the  chief  executive  office  of  the 
state  maybe  tried  by  this  proceedingto  judgment  of  ouster.. 
In  such  case  a  plain  distinction  is  recognized  between  a 
45 
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department  of  the  government  and  the  person  assuming  to 
exercise  its  duties,  and  the  judicial  branch  of  the  govern- 
ment in  no  manner  interferes  with,  or  attempts  to  control, 
the  legitimate  functions  of  the  executive  department,  bat 
only  seeks  to  protect  the  i>eopIe  from  an  unlawful  usurpa- 
tion of  a  high  public  office  or  franchise."  The  text  of  the 
learned  autlior  is  fully  sustained  by  the  able  opinions  of  the 
court  in  the  case  of  the  Attorney  General  v,  Barstow^  4  Wis., 
750. 

But  it  is  contended  that  the  constitution  having  provided 
that  contested  elections  for  all  officers  of  the  executive  de- 
partment shall  be  determined  by  the  legislature,  that  remedy 
is  exclusive  of  all  others.  The  authorities  cited  in  the 
brief  of  the  respondent  sustain  the  proposition.  But  the 
holdings  of  this  and  other  courts  are  the  other  way,  that  tlie 
remedy  by  contest  is  not  the  sole  remedy. 

In  Kane  t?.  People^  4  Neb.,  509,  was  a  proceeding  by 
quo  warranto,  brought  in  the  district  court  of  Cheyenne 
county  by  Henry  Snyder  to  test  the  right  of  Thomas  Kane 
to  hold  the  office  of  county  treasurer  of  that  county.  Oo 
error  to  this  court,  objection  was  made  that  the  court  had 
no  jurisdiction-  In  the  opinion  prepared  by  the  then  Chief 
Justice  Lak£  it  was  held  that  the  remedy  by  contest  is 
merely  cumulative  and  that  quo  warranto  is  a  concurrent 
remeily. 

In  State  r.  Stein,  1 3  Neb.,  529,  was  a  proceeding  by  qito 
wai^anto  to  try  the  right  of  the  respondent,  Robert  R 
Stein,  to  the  office  of  county  treasurer  of  Kearney  county. 
It  was  ruled  that  the  sujirenie  court  had  jurisdiction.  To 
the  same  effect  are  Attoniey  General  v,  Baralow,  4  Wis., 
750;  Stat^v,  Messmore,  14  Id.,  115,  and  People  v,  HoldeOf 
*2S  Cal.,  123. 

While  the  constitution  declares  that  contests  of  the  elec- 
tion of  officers  of  the  executive  department  are  to  be  tried 
by  the  legislature,  the  same  instrument,  as  already  stated, 
<;onfers  jurisdiction  in  quo  warranto   upon    the  supreme 


ToL.  31]         JANUARY  TERM,  1891.  707 


Slate,  ex  rel.  Thayer,  v.  Boyd. 


<X)urt.  It  was  not  the  intention  of  the  framers  of  the  con- 
stitution that  the  remedy  by  contest  should  impair  the  right 
of  the  judiciary  to  inquire  into  the  authority  by  which  any 
pei^son  assumes  to  exercise  the  duties  of  an  office  of  the 
-executive  department,  and  to  remove  him  tliercfrora,  if  he 
is  constitutionally  ineligible  to  be  elected  to  or  hold  such 
office.  We  have  no  doubt  that  this  court  has  jurisdiction 
of  the  case. 

It  appears  from  the  pleadings  that  the  respondent  re- 
ceived a  plurality  of  the  votes  cast  for  the  office  of  gov- 
•ernor  at  the  general  election  held  in  November,  1890.  It 
is  claimed  "by  the  relator  that  the  defendant  did  not  become 
^  citizen  of  the  United  States  until  after  such  election,  and 
therefore  he  was  not  eligible  to^  nor  legally  elected  to,  such 
office. 

Section  2  of  article  6  of  the  constitution  reads :  "  No 
person  shall  be  eligible  to  the  office  of  governor,  or  lieu- 
4;enant  governor,  who  shall  not  have  attained  the  age  of 
thirty  yearsj  and  been  for  two  years  next  preceding  his 
-election  a  citizen  of  the  United  States  and  of  this  state. 
None  of  the  officers  of  the  executive  department  shall  be 
-eligible  to  any  other  state  office  during  the  period  for  which 
they  shall  have  been  elected." 

The  word  "eligible"  is  defined  in  the  Century  diction- 
:ary  to  be  "qualified  to  be  chosen ;  legally  qualified  for  elec- 
tion or  appointment."  Substantially  the  same  definition 
of  the  word  is  given  in  Webster's  dictionary.  In  this 
sense  the  word  "eligible"  is  used  in  the  constitution.  The 
^bove  constitutional  provision  was  intended  as  a  restriction 
-upon  the  electors  in  choosing  their  governor  and  lieutenant 
governor.  The  people  are  prohibited  from  selecting  any 
|)erson  to  fill  either  of  these  offices  who  has  not  been  a  cit- 
izen of  this  state  and  of  the  United  States  for  at  least  two 
jears  next  preceding  the  election  at  which  such  officers 
are  to  be  chosen,  or  who  is  under  the  age  of  thirty  yeare. 
.  Section  97  of  chapter  26,  Comp.  Stats.,  provides  that 
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*'  When  the  person  whose  election  is  contested  is  found  to 
have  received  the  highest  number  of  legal  votes,  but  the 
election  is  declared  null  bj  reason  of  legal  disqualification 
on  his  part,  or  for  other  causes,  the  person  receiving  the 
next  highest  number  of  votes  shall  not  be  declared  elected, 
but  the  election  shall  be  declared  void."  It  is  plain, 
wlicthcr  we  construe  this  section  and  the  quoted  pro- 
vision of  the  constitution  together  or  separate,  that  the 
effect  of  a  person  receiving  a  plurality  of  votes  for  the  of- 
fice of  chief  executive  of  the  state,  who  does  not  possess  the 
constitutional  qualifications  to  be  chosen,  is  to  avoid  the 
election  and  not  to  elect  the  person  receiving  the  next 
highest  number  of  votes  for  that  office.  (State  v.  Me31ilien, 
23  Neb.,  385;  In  re  Corliss,  11  R.  I.,  638  ;  Dryden  v. 
Swinburne,  20  W.  Va.,  134 ;  State  v.  Sullivan,  47  N.  W. 
Rep.,  802;  Saunders  v.  Haynes,  13  Cal.,  154;  Cbmmonr 
wealth  V.  Cluley,  56  Pa.  St.,  270;  Com.  v.  Hanley,  9  Id^ 
513 ;  State  v.  Jenkins,  43  Mo.,  261 ;  Gulick  r.  Nao,  14  Ind., 
93 ;  Staie  v.  Swearingen,  1 2  Ga.,  23 ;  State  v.  Smith,  14  Wis., 
497;  State  v.  Gastinel,  20  La.  Ann.,  114;  People  t?.  C/ufe, 
50  X.  Y.,  451.)  The  question  is  so  fully  considered  in 
these  cases  that  further  discussion  is  entirely  unuecessaiy. 

The  record  shows  that  the  respondent,  James  E.  Boyd, 
was  born  in  Ireland,  of  alien  parents,  in  the  year  1834,  and 
tliat  he  was  brought  to  this  country  when  ten  years  of  age 
by  his  father,  Joseph  Boyd,  who,  since  the  year  1844,  lias 
resided  in  the  state  of  Ohio.  Joseph  Boyd,  on  March  5, 
1849,  at  Zanesville,  Muskingum  county,  Ohio,  before  the 
common  pleas  court  of  that  county,  declared  his  intention 
to  become  a  citizen  of  the  United  States,  and  in  October, 
1890,  the  said  Joseph  Boyd  duly  made  application  to  the 
common  pleas  court  of  said  Muskingum  county  to  be  ad- 
mitted to  become  a  citizen  of  the  Uiiited  States,  and  he  was 
tlicreupon  by  the  order  of  said  court  duly  naturalized. 

On  the  ]6th  day  of  December,  1890,  the  respondent, 
before  the  district  court  of  the  United  States  for  this  dis- 
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trict,  declared  his  intention  to  become  a  citizen  of  the 
United  States,  and  at  the  same  time  made  application  to  be 
admitted  to  become  a  naturalized  citizen.  By  the  order  of 
said  court  he  was  on  said  last  named  date  admitted  to  citi- 
zenship. 

Did  the  naturalization  of  Joseph  Boyd  in  1890  make 
the  son  a  citizen  ?  Section  4  of  the  act  of  congress  en- 
titled '^An  act  to  establish  a  uniform  rule  of  naturaliza- 
tion," etc.,  approved  April  14,  1802,  the  same  being  section 
2172  of  the  Revised  Statutes  of  the  United  States,  reads  as 
follows: 

"Sec.  4.  The  children  of  persons  who  have  been  duly 
naturalized  under  any  law  of  the  United  States,  or  who, 
previous  to  the  passing  of  any  law  on  that  subject  by  the 
government  of  the  United  States,  may  have  become  citizens 
of  any  one  of  the  states  under  the  laws  thereof,  being  un- 
der the  age  of  twenty -one  years  at  the  time  of  the  natural- 
ization of  their  parents,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  thereof;  and  the  children 
of  persons  who  now  are,  or  have  been,  citizens  of  the 
United  States,  sliall,  though  born  out  of  the  limits  and  ju- 
risdiction of  the  United  States,  be  considered  as  citizens 
thereof;  but  no  person  heretofore  proscribed  by  any  state, 
or  who  has  been  legally  convicted  of  having  joined  the 
army  of  Great  Britain  during  the  revolutionary  war,  shall 
be  admitted  to  become  a  citizen  without  the  consent  of  the 
legislature  of  the  state  in  which  such  person  was  pro- 
scribed." 

Under  the  provisions  of  this  section  the  minor  children 
of  an  alien,  born  out  of  the  United  States,  if  dwelling  in 
the  United  States  at  the  date  of  the  naturalization  of  their 
parents,  become  ipso  facto  citizens  by  such  naturalization  ; 
but  it  does  not  have  the  effect  to  make  the  children  citizens 
if  they  are  more  than  twenty-one  years  of  age  at  the  time 
the  parent  is  admitted  to  citizenship.  As  the  respondent 
was  about  fifty-six  years  old  when  his  father  was  natural- 
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ized,  it  is  obvious  that  such  naturalization  did  not  make 
the  son  a  citizen.  (Dryden  v.  Swinbumef  20  W.  Va.,  89 ; 
State  V,  Andriano^  92  Mo.,  70;  Gumm  r.  Hubbard^  97  Id., 
311 ;  J^te  v. ' Penny,  10  Ark.,  021  ;  O'Connor  v.  State,  ^ 
Fla.,  215  ;  U.  S.  r.  Kellar,  13  Fed.  Rop.,  82 ;  Campbell  r. 
Gordon,  6  Cranch,  176.) 

We  have  found  no  case,  and  none  has  been  cited  by 
counsel,  which  holds  that  the  naturalization  of  a  parent 
makes  his  children,  who  are  at  the  time  over  the  age  of 
twenty- one  years,  citizens. 

The  respondent  in  his  answer  alleges,  upon  information 
and  belief,  tliat  prior  to  October,  1854,  his  fatlier  com- 
pleted his  naturalization  in  strict  accordance  with  the  law* 
of  congress  on  that  subject.  This  allegation  is  insufficient 
to  show  that  Joseph  Boyd  was  a  citizen  of  the  United 
States.  It  is  nowhere  averred  that  any  court  admitted 
him  to  become  a  citizen  prior  to  October,  1890.  The  name 
of  the  court  should  be  averred,  so  as  to  show  that  the  pro- 
ceedings were  before  a  tribunal  having  jurisdiction  of  the 
matter.  The  order  of  a  c6urt  admitting  an  alien  to  citi- 
zenship is  a  judicial  act,  in  the  nature  of  a  judgment.  Such 
proceedings  are  required  to  be  made  a  matter  of  record. 
The  record  must  be  pleaded  and  proved  the  same  as  any 
other  judicial  record.  Naturalization  cannot  be  establis^hed 
by  parol.  {Ex  parte  Knowles,  5  Cal.,  300;  Bump  r.  Cbm- 
monwealth,  30  Pa.  St.,  475;  In  re  Clark,  18  Barb.,  444; 
Morgan  v.  Dudley,  18  B.  Mon.,  693;  Giren  r.  Sala^,  31 
Fed.  Rep.,  106;  Dryden  r.  Swinburne,  supra;  State  r. 
Penny,  10  Ark.,  621 ;  SpraU  v.  SpraU,  4  Peters,  393 ; 
Bode  V.  Trimmer,  23  Pac.  Rep.,  187.) 

The  fact  that  Joseph  Boyd,  for  more  than  forty  years^ 
voted  at  elections  and  held  public  offices  in  the  state  of 
Ohio  falls  far  short  of  raising  a  presumption  that  he  wa> 
admitte<l  to  citizenship  prior  to  October,  1890.  It  is  clear 
that  voting  and  holding  office  do  not  make  an  alien  a  citi- 
zen of  the  United  States,  nor  raise  a  presumption  of  such. 
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The  fact  that  Joseph  Boyd  was  admitted  and  declared  a 
citizen  in  October,  1890,  in  the  county  where  he  had  lived 
for  forty  years,  and  in  the  same  court  in  which  he  declared 
his  intention  to  become  a  citizen  on  March  5,  1849^ 
strengthens  the  conclusion  that  he  was  not  naturalized 
until  October  last.  Nor  does  the  fact  that  Juuics  E.  Buyd 
has  at  each  election  in  this  state  exercised  the  elective  fran- 
chise, and  has  frequently  been  elected  to  and  held  impor- 
tant public  offices,  make  him  a  citizen  of  the  United  States. 
This  proposition  is  sustained  by  tlie  following  authorities: 
Dryden  v.  Swlnbuime,  supra;  Lanz  r.  Randall^  4  Dillon,, 
425 ;  Mcdoy  v.  Dudm,  25  Fed.  Rep.,  623. 

It  is  evident  that  the  numerous  oaths  taken  by  the  re- 
spondent to  support  the  constitution  of  the  United  States 
and  of  this  state  did  not  make  him  a  citizen  of  tlie  United 
States.  In  order  that  an  alien  may  be  admitted  to  citizen- 
ship, he  must  prove  to  the  satisfaction  of  some  court  having 
jurisdiction  of  the  matter  the  facts  required  by  the  act  of 
congress  on  that  subject,  and  at  the  same  time  declare,  ou 
oath,  before  such  court  "that  he  will  support  tlie  ooustitu- 
tion  of  the  United  States  and  that  he  absolutely  and  en- 
tirely renounces  and  abjures  all  allegiance  and  fidelity  to 
every  foreign  prince,  potentate,  state,  or  sovereignty,  and 
particularly,  by  name,  to  the  prince,  potentate,  state,  or  sov- 
ereignty of  which  he  was  before  a  citizen  or  subject."  (U. 
S.  Rev.  Stats.,  sec.  2165.)  Congress  has  established  a  uni- 
form rule  of  naturalization,  and  an  alien  cannot  be  admitted 
to  citizenship  thereunder  unless  he  follows  the  mode  pre- 
scribed by  the  naturalization  laws.  The  oaths  taken  by 
the  respondent  to  uphold  the  federal  constitution  do  not 
ap{)ear  to  have  been  administered  by  a  court  having  juris- 
diction, nor  is  it  averred  that  he  declared  in  any  of  the 
oaths  that  he  absolutely  renounced  all  allegiance  to  the 
queen  of  Great  Britain  and  Ireland,  of  whom  he  was  a 
subject. 

It  is  insisted  that  Joseph  Boyd  having  declared  his  in- 
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tent  ion  to  become  a  citizen  while  James  E.  Bojd  was  a 
minor,  the  son  took  the  status  of  the  father,  and  the  nato- 
ralization  of  the  respondent  in  December,  1890,  relates  bock 
to  and  makes  him  a  citizen  from  the  time  his  father  made 
his  declaration  of  intention.  This  position  is  untenable. 
The  provisions  of  the  constitution  elsewhere  quoted  makes 
a  person  ineligible  to  the  office  of  governor  who  is  not  a 
<?itizen  of  the  United  States  for  two  years  prior  to  theelection. 
The  respondent  being  disqualified  to  be  elected  when  the 
votes  were  cast,  his  election  was  a  nullity.  His  subsequent 
naturalization  could  not  give  validity  to  that  which  was  void. 
Naturalization  is  not  retroactive,  and  the  doctrine  of  relation 
has  no  application  to  the  case  at  bar.  {Dtyden  v.  Stoinburney 
20  W.  Va.,  134;  Heixey  v.  Brooklyn  Benevolent  Society^  39 
N.  Y.,  333 ;  Pried  v.  Camminga,  20  Wend.,  342.) 

Judge  Green  in  his  opinion  in  Dry  den  r.  Swinburne, 
auprciy  says:  ^'Another  position  taken  is,  that  the  naturali- 
sation of  Ralph  Swinburne  in  1866  related  back  to  1852, 
when  hQ  made  his  declaration,  and  he  is  therefore  to  be  now 
considered  as  a  citizen  from  that  date."  No  authority  is 
<;ited  to  sustain  this  novel  position,  except  a  number  of 
cases  on  entirely  distinct  subjects,  in  which,  for  reasons  ap- 
plicable to  such  cases,  the  law  permits  in  certain  cases  a  re- 
lation back.  Thus  an  office  found  when  returned  relates 
back  and  vests  title  in  the  commonwealth  from  the  finding. 
So  the  appointment  of  an  administrator  for  certain  purposes 
relates  back  to  the  death  of  the  testator.  A  pat-ent,  when 
issued,  relates  back  to  the  entry.  A  sale,  when  confirmed 
by  a  court  of  equity,  relates  back  to  the  time  of  the  sale. 
The  astute  counsel  could  have  found,  no  doubt,  many  other 
oases  where  the  law^  allows  such  relation  back,  some  times 
for  all  purposes  and  at  other  times  for  certain  purposes  only. 
On  the  other  hand  innumerable  cases  might  be  citcil  where 
there  is  no  such  relation  back.  Each  case  of  this  charac- 
ter is  based  on  reasons  applicable  to  it  specially.  But  what 
possible  bearing  they,  or  the   reasons  on  w^iich  they  are 
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based,  have  upon  the  present  case  I  confess  I  am  unable  to 
perceive.  The  only  matter  referred  to  in  this  connection 
which  has  any  reference  to  naturalization  is  not  a  judicial 
case  but  the  action  of  the  federal  government,  many  years 
since,  in  demanding  the  release  of  an  Austrian,  Martin 
Coster,  who  had  declared  his  intention  to  become  a  citizen 
of  the  United  States  and  who  was  afterwards  unjustly  im- 
prisoned by  the  Austrian  government.  This  shows  that  a 
person,  who  has  declared  his  intention  to  become  a  citizen 
of  the  United  States,  has  certain  rights  which  our  govern- 
ment will  protect.  Doubtless  he  has  many  rights  which 
the  courts  will  protect,  but  this  certainly  does  not  show  that 
he  has  all  the  rights  of  a  citizen.  If  it  shows  anything, 
which  has  any  relation  to  the  matter  before  us,  it  shows 
too  much.  If  Martin  Coster  had  the  rights  of  a  citizen  he 
had  them  before  he  was  naturalized,  for  when  he  was  ar- 
rested he  had  not  been  naturalized.^' 

In  the  New  York  case  WoodruflF,  J.,  in  speaking  for 
the  court,  says:  "It  is  clear,  I  think,  that  we  are^  to  seek 
for  the  legal  effect  of  naturalization  in  the  statutes  by 
which  it  is  authorized,  and  in  such  legislation  as  has  been 
had  in  our  own  state  on  the  subject.  It  is  not  to  be  deter- 
mined upon  a  mere  definition  of  the  term  'naturalization.' 
But  if  it  were,  it  would  be  most  logical  and  most  consist- 
ent with  sound  principle  to  say  that  the  subject,  when 
naturalized,  began  to  have  capacities  pertaining  to  citizen- 
ship available  for  the  future,  and  only  in  such  future.  If 
it  were  conceded,  that  the  congress  of  the  United  States 
have  power  to  declare  the  effect  of  naturalization,  so  as  to 
give  to  the  subject  thereof  all  the  rights,  retroactively  as 
well  as  prospectively,  which  he  would  have  or  would  have 
had  if  native  born,  of  which,  in  respect  to  real  estate  within 
the  state,  the  transfer,  transmission,  and  descent  of  which 
is  i>eculiarly  matter  of  state  policy,  there  is  great  room  for 
doubt;  I  think  it  clear,  that  the  naturalization  laws  of  the 
United  States  admit  of  no  such  construction. 
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^' Under  those  laws  the  applicant  is  admitted  to  citizen- 
ship; upon  complying  with  certain  prescribed  conditions, 
he  becomes  a  citizen.  He  is  put  in  a  condition,  or  acquires 
a  character,  in  whicii  he  can  have  and  enjoy  all  the  rights 
and  privileges  which,  by  law,  pertain  to  citizensliip,  and 
tluit  is  all.  But  nil  this  is  according  to  the  plain  reading 
of  the  laws,  prospective.  His  capacity  then  b^ins  to  be 
useful,  or  efficient  to  enable  him  to  enjoy  whatever  pertains 
to  his  new  character." 

We  therefore  reach  the  conclusion  that  the  naturalization 
of  the  respondent  by  the  order  of  the  United  States  court 
last  December  has  no  retroactive  effect,  and  in  reaching  this 
conclusion  we  have  not  overlooked  the  authorities  cited  by 

w 

counsel  for  respondent  upon  this  branch  of  the  case.   They 
are  not  analogous  to  the  case  before  us. 

There  is  another  good  reason  for  holding  that  the  nat* 
uralization  of  James  E.  Boyd  does  not  relate  back  to  the 
time  his  father  took  out  his  first  papers.  Such  papers  were 
of  no  avail  to  the  son  when  he  made  applicsition  to  be  ad- 
mitted  to  citizenship.  James  E.  Boyd  was  compelled, 
before  he  was  naturalized,  to  declare  his  intention  to  be- 
come a  ci  Izen.  Under  tiie  acts  of  congress,  James  E. 
Boyd,  being  under  the  age  of  twenty-one  years  when  he 
came  to  the  United  States^  was  authorized  to  do  this  nt  the 
same  time  he  applied  for  citizen  papers.  It  was  nil  one 
transaction  on  the  same  day.  Tlie  doctrine  of  relation 
could  not  therefore  apply  in  this  «i«^e. 

It  is  urged  that  the  respondent  became  a  citizen  of  the 
United  States  by  the  admission  of  the  territory  of  Ne- 
braska as  a  state  into  the  Union.  We  will  now  examine 
the  question  thus  presented.  The  enabling  act,  approved 
April  19,  1864,  provides  that  whenever  a  constitntion 
shall  be  formed  by  tlie  people  of  the  territory  of  Nebraska, 
in  comjdiance  with  the  provisions  of  the  act,  "it  shall  be 
the  duty  of  the  president  of  the  United  States  to  issue  his 
proclamation  declaring  the  state  admitted  into  the  Union 
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on  an  equal  footing  with  the  original  states,  without  any 
further  action  whatever  on  the  part*  of  congress.'*  After- 
wards, on  the  1st  day  of  March,  1867,  the  president  of 
the  United  States  issued  his  proclamation,  wherein  he  de- 
clared and  proclaimed  the  fact  "that  the  fundamental  con- 
ditions imposed  by  congress  on  the  state  of  Nebraska,  to 
entitle  that  state  to  admission  to  the  Union,  have  been 
ratified  and  accepted,  and  the  admission  of  said  state  into 
the  Union  is  now  complete." 

The  question  for  consideration  is,  whether  the  admission 
of  Nebraska  as  a  state  into  the  Union  on  an  equal  footing 
with  the  original  states  as  provided  by  the  enabling  act, 
and  the  proclamation  of  the  president,  made  all  the  inhab- 
itants therein,  ipso  facto,  citizens  of  the  United  States. 
Similar  language  is  found  in  the  enabling  acts  by  which 
various  territories  were  authorized  to  form  state  govern- 
ments in  order  to  be  admitted  into  the  Union  as  states.  It 
will  be  observed  that  the  enabling  act  of  Nebraska  con- 
tains no  provision  touching  the  rights,  privileges,  and 
immunities  of  the  inhabitants,  upon  the  state  coming  into 
the  Union.  The  inhabitants  of  the  territory,  at  the  time 
the  state  government  was  formed,  were  subject  to  the 
lurisdiction  of  the  United  States  and  were  alreadv  citizens 
of  the  United  States,  excepting  such  as  were  aliens.  These 
inhabitants,  who  were  citizens  of  the  United  States,  were 
none  the  less  citizens  by  reason  of  the  fact  that  they  were 
inhabitants  of  the  territory.  Citizens  of  the  United 
States  do  not  lose  their  citizenship  by  changing  their  resi- 
dence from  a  state  to  a  territory.  Citizens  of  the  United 
States  residing  in  the  District  of  Columbia  and  in  the  ter- 
ritories are  such  citizens  to  the  same  extent  that  they  would 
be  if  residing  in  one  of  the  states.  (  Prentis  v.  Brennan, 
2  Blatch.,  164;  Picquit  v.  Swan,  5  Mason,  54.) 

It  may  be  safely  stated  that  about  as  large  a  proportion 
of  the  inhabitants  of  the  territory  of  Nebraska  were  citi- 
zens of  the  United  States  as  of  the  inhabitants  of  any  of 
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tlic  states  of  the  Union.  There  was  no  occasion^  therefore, 
for  congress  to  intend  the  admission  of  the  state  into  the 
Union  as  an  act  of  collective  naturalization.  There  was  no 
more  urgency  or  necessity  for  sucli  a  collective  act  of  nat- 
uralization in  the  territory  than  there  would  be  to  pass, 
from  time  to  time,  acts  for  collective  n:ituraIization  of 
alions  residing  within  the  states.  If  congress  had  in- 
tended the  admission  of  new  states  into  the  Union,  under 
the  various  enabling  acts,  to  operate  as  a  naturalization  of 
all  aliens  residing  therein,  it  is  reasonable  to  suppose  that 
it  would  have  been  so  provided  in  the  acts  themselves  in 
unmistakable  terms. 

The  constitution  of  the  United  States  lias  conferred  upon 
congress  the  power  to  pass  naturalization  laws,  and  con- 
gress has  passed  many  acts  on  that  subject.  If  congress 
intended  to  extend  the  right  of  naturalization  of  aliens  by 
the  enabling  act,  outside  of  and  beyond  the  various  acts  of 
congress  upon  that  subject,  it  would  have  so  poovided  in 
the  enabling  act  in  language  so  plain  and  explicit  as  not  to 
recjuire  construction.  Applying  the  accepted  rules  of  stat- 
utory construction,  it  cannot  be  held  that  the  enabling  act 
was  intondod  to  relate  to  naturalization,  either  individu- 
ally or  collectively,  and  in  contravention  of  the  naturaliza- 
tion acts  of  congress,  without  it  being  so  specifically  stated 
in  the  enabling  act. 

Collective  naturalization  is  where  the  government,  by 
treaty  or  cession,  acquires  tl>e  whole  or  a  part  of  the  terri- 
tory of  another  nation  and  takes  to  itself  the  inhabitants 
thereof.  For  illustration  of  this  we  refer  to  the  treaty  of 
Paris,  l)y  which  we  acquired  I^ouisiana  territory ;  the  treaty 
with  Spain,  by  which  we  acquired  Florida;  the  treaty  of 
Guadalupe  Hidalgo,  by  which  we  acquired  New  Mexico 
and  California,  and  the  resolution  of  congress  by  which  the 
republic  of  Texas  was  annexed  to  the  United  States.  The 
power  to  confer  such  (x>llective  naturalization  was  not  ex- 
pressly conferred  upon  congress  by  the  constitution,  but. 
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doubtless  exists  in  the  government  as  e  necessary  part  of 
the  treaty-making  power.    It  being  granted  that  the  power 
exists  in  congress  to  acquire  territory  by  purchase,  treaty, 
or  cession,  then  it  follows  that  the  terms  of  such  purchase, 
treaty,  or  cession  may  provide  for   the  naturalization,  in 
solidoy  of  such  of  the  inhabitants  of  the  acquired  territory 
or  country  as  may  elect  to  adhere  to  the  new  government. 
This  as  a  matter  of  political  necessity,  the  reasons  for  which 
are  clear.    These  inhabitants  are  presumably  natives  of  the 
soil ;  they  constitute  the  body  of  the  people ;  there  are  no 
courts  of  the  new  government  established  in  such  acquired 
territory  to  administer  the  uniform  rule  of  naturalization 
established  by  congress,  nor  will  there  likely  be  in  the  near 
future.     Without  this  power,  then,  the  whole  body  of  the 
inhabitants  of  the  acquired  territory  must  of  necessity  re- 
main for  a  long  and  indefinite  period  without  allegiance  to, 
or  the  rights  of  citizenship,  in  any  country.     This  princi- 
ple cannot,  however,  be  applied  to  Nebraska,  for  the  rea- 
son that  the  territory  of  Nebraska,  as  well  as  the  inhabi- 
tants thereof,  were  already  within  the  jurisdiction  of  the 
United  States  and  subject  to  the  general  government.  Fed- 
eral and  territorial  courts  had  been  established  in  the  terri- 
tory with  ample  power  to  naturalize  foreigners,  and  were 
in  the  daily  exercise  of  such  powers.     But  a  small  percent 
of  the  inhabitants  were  of  foreign  birth,  and  most  of  these 
had  taken  the  initiatory  steps  to  become  naturalized  by 
judgment  of  the  courts  under  the  general  law  of  congress. 
This  question  is  made  more  clear  by  reference  to  the  lan- 
guage of  the  enabling  act.     It  provides  that  the  state  shall 
be  admitted  into  the  Union  on  an  equal  footing  with  the 
original  states.     It  was  the  state  which  was  admitted  into 
the  Union.     The  land,  personal   property,  and  inhabitants 
were  already  within  the  jurisdiction  of  the  federal  govern- 
ment.    The  state,  in  its  municipal  and  sovereign  ciipacity, 
was  a  new  creation.     It  was  the  state  thus  newly  created 
in  its  sovereign  capacity  that  was  admitted  into  the  Union. 
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It  may  be  said  that  the  inhabitants  make  the  state ;  nev- 
ertheless the  state  in  its  political  organization  is  entirely 
different  and  distinct  from  the  inhabitants  who  may  happen 
to  reside  therein. 

The  words  "equal  footing  with  the  original  states"  can- 
not fairly  be  construed  to  have  any  reference  to  the  status 
of  the  inhabitants.  The  word  "footing"  is  defined  "firm 
position;  established  place;  relative  condition."  We  must 
look  to  the  constitution  of  the  United  States  to  find  out 
what  the  "firm  position,"  "established  place,"  and  "rela- 
tive condition"  of  the  various  states  are.  The  rights  of 
the  states  thus  referred  to  are  defined  in  the  constitution, 
such  as  having  representation  in  the  respective  houses  of 
congress  and  in  the  electoral  college,  and  other  relative 
rights  more  particularly  described  in  article  4  of  the  con- 
stitution of  the  United  States.  The  position  and  relative 
rights  of  the  states  set  forth  and  defined  in  the  constitution, 
which  were  possessed  by  the  original  states  by  virtue  of 
the  adoption  of  the  constitution  of  the  United  States,  were 
what  were  intended  to  be  secured  to  Nebraska  by  the  ena- 
bling act. 

If  that  act  is  to  be  construed  as  fixing  the  status  of  the 
inhabitants,  why  have  it  relate  to  citizenship  any  more 
than  to  property  rights,  or  personal  rights?  If  it  was  in- 
tended to  fix  the  status  of  the  inhabitants,  as  was  the  status 
of  the  inhabitants  of  the  original  states,  then  we  are  led 
into  interminable  difficulties  by  reason  of  the  fact  that 
these  rights  were  different  in  the  various  states.  The  per- 
sonal rights  of  the  inhabitants  of  the  original  states,  with 
reference  to  the  elective  franchise,  are  collated  in  Minor  r. 
Happersdtj  21  Wall.,  172,  by  which  it  will  be  seen  that 
they  were  not  alike  in  any  two  of  such  states. 

It  may  be  suggested,  however,  that  the  inhabitants  of 
the  original  states  became,  ipso /a c/o,  citizens  of  the  United 
States.  The  reason  of  that  was  that  the  jKiopIe  of  the 
original  states  were  the  persons  who  associated  themselves 
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together  to  form  a  nation  and  consequently  were  its  orig- 
inal citizens.  (Minor  v.  Happersetty  supra,)  The  inhab- 
itants of  Nebraska  were  not  creating  a  new^  and  independ- 
ent government,  and  by  the  admission  of  Nebraska  into 
the  Union  they  did  not  throw  oflF  their  allegiance  to  a  for- 
eign power.  The  principle  which  fixed  and  determined 
the  status  of  the  original  state  can  have  no  application  to 
this  case. 

The  language  of  the  enabling  act  has  no  reference  to 
the  status  of  the  inhabitants  of  the  original  states  at  the 
time  the  state  came  into  the  Union  any  more  than  it  can 
be  said  to  have  reference  to  the  footing  or  the  relative 
rights  of  the  original  states  at  the  time  when  a  union  of 
states  was  formed.     It  is  self-evident  that  no  territory  can 
now  be  admitted  into  the  Union  as  a  state,  with  all  the 
rights  and  privileges  which  were  po.«»sessed  by  the  original 
states  when  they  came  into  the  Union.     This  may  be  il- 
lustrated by  reference  to  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  which,  since  its  adoption, 
forbids  the  states  from  exercising  powers  and  privileges 
which  the  original  states  could  exercise  at  the  time  the  Fed- 
eral Union  was  formed.     It  is  not  an  answer  to  this  illus- 
tration to  say  that  Nebraska  was  admitted  into  the  Union 
before  the  adoption  of  the  fourteenth  amendment,  because 
we  find  substantially  the  same  language  in  the  enabling 
acts  by  which  new  states  have    been  admitted   into  the 
Union  since  the  adoption  of  that  amendment.     We  think 
it  clear,  both  from  the  language  of  the  enabling  act  and 
from  constitutional  and  political  history,  that  the  provis- 
ions of  the  enabling  act  by  which  Nebraska  was  admitted 
into  the  Union  on  an  equal  footing  with  the  original  states 
must  be  used  in  the  present  tense,  that  is  to  say,  was  ad- 
mitted with  the  same  relative  rights  which   the  original 
states  held  under  the  constitution  at  the  date  Nebraska  was 
admitted.     If  this  view  be  correct,  the  words  "equal  foot- 
ing'^  could  not  be  construed  as  naturalizing  all  aliens  who 
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were  then  .inhabitants  of  the  state,  for  the  reason  that 
aliens  residing  at  that  time  within  the  limits  of  the  origi- 
nal states  were  not  citizens  of  the  United  States. 

If  it  be  true  that  the  admission  of  a  state  naturalizes  all 
aliens  who  were  inhabitants  of  the  territory  at  the  time, 
then  all  that  need  be  done  by  newly  arrived  immigrants  to 
be  transformed  from  alienage  into  citizenslilp,  would  be  to 
take  up  their  abode  in  a  territory  prior  to  its  admission  as 
a  state  into  the  Union.  Congress  foresaw  the  danger  at- 
tending the  naturalization  of  aliens  before  they  had  acquired 
a  knowledge  of  the  constitution  and  laws  of  our  country, 
and  consequently  required  a  residence  for  a  period  of  five 
years  and,  in  addition  to  that,  proof  should  be  taken  be- 
fore a  proper  court  that  they  were  of  good  moral  character 
and  attached  to  the  principles  of  the  constitution  of  the 
United  States,  before  they  could  be  admitted  to  citizenship. 
This  policy  of  our  government  would  be  entirely  over- 
turned by  holding  that  aliens  became  citizens  by  the  mere 
admission  of  a  territory  as  a  state.  This  rule  would  ad- 
mit to  citizenship  foreigners  who  do  not  possess  the  quali- 
fications to  be  admitted  to  American  citizenship  and  that, 
too,  without  their  consent 

The  eighth  section  of  the  act  of  congress,  approved  Feb- 
ruary 22,  1889,  which  enabled  the  inhabitants  of  the  Dako- 
ta*), Montana,  and  Washington  to  form  constitutions  and 
state  governments  and  to  be  admitted  into  the  Union,  pro- 
vides: "And  if  the  constitutions  and  governments  of  said 
proposed  states  are  republican  in  form,  and  if  all  the  pro- 
visions of  this  act  have  been  complied  with  in  the  forma- 
tion thereof,  it  shall  \ye  the  duty  of  the  president  of  the 
United  States  to  issue  his  proclamation  announcing  the 
rasult  of  the  election  in  each,  and  thereupon  the  proposed 
states  which  have  adopted  constitutions  and  formed  state 
governments  as  herein  provided  shall  be  deemed  admitted 
by  con;;rcss  into  the  Union,  under  and  by  virtue  of  this  act, 
on  an  equal  footing  with  the  original  states,  from  and  after 
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the  date  of  said  proclamation."  This  language  is,  in  sub- 
stance, the  same  as  that  contained  in  the  enabling  act  by 
which  Nebraska  became  a  state.  The  necessary  conclus- 
ion from  the  rule  of  construction  contended  for  by  respond- 
ent in  this  case  would  make  the  Chinese  residing  in  the 
Dakotas,  Montana,  and  Washington,  when  those  states  were 
admitted  into  the  Union,  citizens  of  the  United  States, 
while  the  courts  have  uniformly  held  that  the  Chinese  were 
not  proper  subjects  for  naturalization  under  our  present 
laws. 

If  we  were  to  give  to  the  admission  of  Nebraska  as  a 
state  into  the  Union  force  and  eflTect  of  a  treaty  or  cession 
between  the  United  States  and  the  territory  of  Nebraska, 
still  it  could  not  control  the  present  case,  or  the  citizenship 
of  the  respondent,  for  the  reason  that  he  was  born  in  Ire- 
land of  alien  parents  and  was  a  subject  of  the  quei^n  of 
Great  Britain  and  Ireland  at  the  time  of  the  admission  of 
Nebraska  as  a  state.  His  political  relationship  to  this  for- 
eign power  could  not  be  made  subject  to  any  compact  be- 
tween Nebraska  and  the  United  Statas  to  which  Great 
Britain  was  not  a  party.  (^Tobin  v,  Walkinshaio,  1  Mc- 
Allister, 186.) 

The  opinion  which  we  hold  is  supported  by  other  sec- 
tions of  the  enabling  act.  Section  13  provides  that  the 
**laws  of  the  United  States,  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  within  the  said  state  as  else- 
where within  the  United  States."  The  naturalization 
laws  of  the  United  States  were  not,  and  are  not,  locally 
inapplicable  to  the  state  of  Nebraska.  These  laws  were 
enforced  in  the  state  of  Nebraska,  and,  if  so,  there  is  no 
reasonable  escape  from  the  proposition  that  aliens  must 
comply  therewith  in  order  to  become  citizens  of  the  United 
States. 

Section  1  of  the  enabling  act  provides  '^  that  the  inhab- 
itants of  that  portion  of  the  territory  of  Nebraska  in- 
cluded in  the   boundaries  hereinafler  designated  be,  and 
46 
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they  are  hereby,  authorized  to  form  for  themselves  a  con- 
st! tutton  and  state  govern  men  t,  with  the  name  aforesaid, 
which  state,  when  so  formed,  shall  be  admitted  into  the 
Union  as  hereinafter  provided/'  In  the  title  the  subject  of 
the  act  is  designated  ^'the  people''  of  Nebraska;  in  the 
purview,  the  ''  inhabitants."  We  know  that  the  framers 
of  the  act,  when  they  used  these  terms,  did  not  mean  all 
of  the  people,  nor  all  of  the  inhabitants,  then  domiciled 
in  Nebraska.  In  this  connection  attention  is  called  to 
the  act  of  congress  of  May  30,  1854,  usually  called  the 
organic  act.  At  the  date  of  its  passage  there  were  no  peo- 
ple nor  inhabitants  of  Nebraska  upon  whom  said  act  was 
designed  to  operate,  but  it  was  those  thereafter  to  become 
domiciled  there  for  whose  benefit  the  said  organic  act  was 
designed.  Section  6  of  said  act  provides  ^Hhat  every  free 
white  male  inhabitant  above  the  age  of  twenty-one  years, 
who  shall  be  an  actual  resident  of  said  territory,  and  shall 
possess  the  qualifications  hereinafter  prescribed,  shall  be 
entitled  to  vote  at  the  first  election  and  shall  be  eligible 
to  any  office  within  said  territory;  but  the  qualification  of 
voters  and  holding  office,  at  all  subsequent  elections,  shall 
be  such  as  shall  be  prescribed  by  the  l^islative  assembly; 
Provided,  That  the  right  of  suffrage  and  of  holding  office 
shall  be  exercised  only  by  citizens  of  the  United  States, 
and  those  who  shall  have  declared  on  oath  their  intention 
to  become  such,  and  shall  have  taken  an  oath  to  support 
the  constitution  of  the  United  States  and  the  provisions  of 
this  act." 

The  qualifications  of  voters  and  of  holding  office  in 
said  territory  remained  substantially  the  same  as  above  es- 
tablished by  the  organic  act,  at  the  date  of  the  passage  of 
the  enabling  act,  and  of  the  actual  admission  of  Nebraska 
into  the  Union  as  a  state,  the  le^^islative  assembly  having 
prescribed  no  different  rules,  except  upon  some  points  not 
material  to  the  present  inquiry. 

When  it  is  borne  in  mind  that  the  sole  purpose  of  the 
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enabling  act  was  to  invite  and  enable.Nebraska  toform  for 
herself  a  constitution  and  become  admitted  into  the  Union 
as  a  state,  it  is  obvious  that  this  invitation  would  be  ad- 
dressed to  those  in  whom  the  law  had  vested  the  power 
and  the  right  to  put  the  political  power  of  the  territory  in 
motion  and  to  control  its  action  to  the  accomplishment  of 
the  purpose  in  hand.  Who  were  they  but  those  in  whom 
the  elective  franchise  had  been  vested  by  the  organic  law 
and  wisely  left  by  the  "legislative  assembly"?  The 
*'  people  of  Nebraska,"  then,  mentioned  in  the  title,  and 
the  "inhabitants"  mentioned  in  the  first  section,  are  the 
free  white  male  inhabitants  above  the  age  of  twenty  one 
years,  actual  residents  of  the  territory,  citizens  of  the 
United  States,  and  those  who  have  declared  on  oath  their  in- 
tention to  become  such,  and  shall  have  taken  an  oath  to 
support  the  constitution  of  the  United  States.  Why  should 
any  other  than  these  have  been  mentioned  or  intended? 
None  others  were  allowed  to  vote  for  representatives  to 
form  a  convention  to  draft  a  constitution  for  the  proposed 
state,  nor  to  vote  upon  the  acceptance  or  rejection  of  such 
constitution  as  might  be  formed  by  such  convention.  This 
is  mad^  plain  by  reference  to  provisions  of  section  3  of  the 
enabling  act,  which  provides  "that  all  persons  qualified 
by  law  to  vote  for  representatives  to  the  general  assembly 
of  said  territory  shall  be  qualified  to  be  elected  ;  and  they 
are  hereby  authorized  to  vote  for  and  choose  representatives 
to  form  a  convention,  under  such  rules  and  regulations  as 
the  governor  of  said  territory  may  prescribe,  and  also  to 
vote  upon  the  acceptance  or  rejection  of  such  constitution  as 
may  be  formed  by  said  convention,"  etc. 

Persons  of  foreign  birth  residing  in  the  territory  of 
Nebraska,  who  had  not  declared  their  intention  to  become 
citizens  of  the  United  States,  and  taken  an  oath  to  support 
the  constitution  of  the  United  States,  were  as  powerless  to 
make  a  constitution  and  government  of  the  new  state  of 
Nebraska  as  though  they  had  remained  in  the  country  of 
their  birth. 
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But  it  is  claimed  that  the  invitation  of  the  enabling  act 
was  extendeil  to  all  the  inhabitants  of  the  territory,  includ- 
ing unnaturalized  foreigners,  who  had  neither  declared  their 
intention  to  become  citizens  nor  taken  an  oath  to  support 
the  constitution  of  the  United  States,  to  take  part  in  the 
formation  of  a  constitution  and  state  government,  and  they 
having  done  so,  it  is  argued  that  they  became  citizens  of  the 
United  States  without  oath  of  allegiance  to  the  United  States, 
or  of  abjuration  to  their  mother  country,  simply  by  having 
taken  part  in  the  formation  of  the  constitution  and  state 
government;  in  other  words,  that  they  came  in  wuth  the 
state.     We  have  seen  that  this  class  of  persons  were  not 
recognized  as  possessing  any  political  status  in  the  said  ter- 
ritory whatever.     They  could  not  legally  vote  at  any  elec- 
tion, nor  were  they  entitled  to  hold  any  public  office.     The 
legislative  assembly,  while  possessing  the  power  to  confer 
certain  political  rights  upon  this  class  of  persons,  never  ex- 
ercised it,  but,  on  the  contrary,  at  its  first  session  enacted  a 
criminal   code,  section  131  of  which    provided   that  '^if 
any  person  willfully  vote  who     *     *     *     is  not  a  citizen 
of  the  United  States,  or  who  is  not  duly  qualified  from 
other  disability  to  vote  at  the  place  where  and  time  when 
the  vote  is  to  be  given  ;  he  shall  be  fined  in  a  sum  not  ex- 
ceeding three  hundred  dollars  or  imprisoned  in  the  county 
jail  not  exceeding  one  year."     This  law  was  subsequently 
amended,  and  at  the  date  of  the  admission  of  Nebra.ska 
into  the  Union  as  a  state  it  stood  as  follows:  ''Sec.  28. 
Any  person  who  shall  vote  in  this  territory     *      *      » 
who  is  not  a  citizen  of  the  Uniteil  States,  or  declared  his 
intention  to  l)ecome  such,  as  provided  by  law,  he  knowing 
the  same,  shall,  on  conviction  thereof,  be  imprisoned  in  the 
penitentiary  and  be  kept  at  hard  labor  not  less  than  six 
months  nor  more  than  three  years."     (Revised  Statutes  of 
Kcbraska  Territory,  1866,  p.  147.) 

Can  it  be  supposed  that  laws  would   have  been  kept  in 
force  for  twelve  years  denying  to  foreigners,  who  had  ugt 
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declared  their  intention  to  become  citizens  of  the  United 
States,  the  right  to  vote,  and  providing  a  punishment 
against  them  should  thej  exercise  such  right,  if  it  had 
been  the  law  that  upon  the  admission  of  Nebraska  as  a 
state  all  non-declaring  foreigners  residing  in  the  territory 
were  by  the  mere  force  of  such  admission,  and,  whether 
*hey  desired  it  or  not,  became  full  fledged  citizens  of  the 
United  States?  Most  certainly  not.  It  can  be  imagined 
that  had  the  organic  act  recognized  non-declaring  foreign- 
-ers  who  might  be  domiciled  in  the  territory  then  being 
organized  as  voters  therein  and  entitled  to  take  full  part  in 
all  its  political  affairs,  or  had  the  legislative  assembly 
thereof,  as  it  was  probably  empowered  to  do  by  such  or- 
ganic act,  conferred  the  right  to  vote  and  hold  office  upon 
such  foreigners,  then  upon  the  enactment  by  congress  of  a 
law  to  enable  the  "  people,"  the  "  inhabitants,"  of  such  ter- 
ritory to  form  a  constitution  and  state  government,  and  for 
its  admission  into  the  Union,  that  these  words,  the  "peo- 
ple" and  the  "inhabitants"  were  meant  to  embrace  such 
foreigners,  but  where,  as  in  this  case,  such  foreigners  had 
been,  throughout  the  legislation  of  congress  in  reference 
to  the  territory,  and  throughout  the  legislation  of  the 
territory  itself,  denied  all  participation  in  the  affairs  of  the 
territory,  we  do  not  think  that  in  the  use  of  the  terms  con- 
gress intended  to  invite  or  enable  any  to  participate  in  the 
formation  of  a  constitution  and  state  government  who  had 
been  thus  excluded,  bat  only  such  as  could  vote  for  dele- 
gates to  a  constitutional  convention  without  violating  the 
laws  of  the  territory  or  subjecting  themselves  to  criminal 
prosecution. 

The  view  which  we  have  expressed,  to  the  effect  that  the 
inhabitants  of  the  territory  did  not  become  citizens  of  the 
United  States  by  the  ad  mission  of  such  territory  as  a  state, 
is  sustained  by  judicial  decisions.  In  McKay  v.  Campbell, 
2  Sawyer,  125,  it  appears  that  McKay  was  born  an  alien. 
H^  was  an  inhabitant  of  Oregon  at  the  time  that  territory 
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was  admitted  as  a  state  into  the  Union^  and  afterwards 
claimeil  to  be  a  citizen  of  the  United  States.  The  court  held 
tliut  lie  could  not  claim  citizenship  except  through  natu- 
ralization, and  further  held  that  the  treaty  of  1846  did  not 
make  him  a  citizen  of  the  United  States,  and  (hat  there 
was  nothing  in  the  treaty  that  operated  as  a  naturalization 
of  inhabitants.  We  quote  from  the  opinion:  ''The  plaint- 
iff^ being  the  child  of  an  unnaturalized  citizen,  and  unnat- 
uralized himself,  cannot  claim  to  be  an  American  citizen, 
except  upon  the  single  ground  that  he  was  born  upon  the 
soil  of  the  United  States.  Nothing  that  has  happened 
since  his  birth  can  add  to  or  take  away  from  the  strength 
of  his  claim.".  After  the  birth  of  the  plaintiff  McKay, 
and  during  his  residence  in  Oregon,  th:it  territory  had  been 
admitted  into  the  Union  as  a  state,  without  an  enabling 
act  it  is  granted,  but  will  any  one  contend  that  she  was  for 
that  reason  any  the  less  admitted  into  the  Union  upon  an 
equal  footing  with  the  original  states,  or  that  Oregon  is 
not  to-day  upon  an  equal  footing  in  all  respects  with  Ne- 
braska? The  admission  of  Oregon  as  a  state,  a  I  ike  event 
which,  it  is  claimed,  made  citizens  of  all  aliens  domiciled  io 
Nebraska,  was  thus  declared  by  the  court  as  not  adding  to 
the  rights  of  a  person  born  in  the  allegiance  of  a  foreign 
power  to  a  claim  of  American  citizenship. 

The  State  v.  Primrose^  3  Ala.,  546,  is  exactly  in  point. 
The  defendant  was  indicted  in  the  circuit  court  of  Mobile, 
for  a  libel,  and  pleaded  in  abatement  that  one  of  the  grand 
jurors,  by  whom  the  indictment  was  returned,  was  not  a 
citizen  of  the  United  States,  but  an  alien.  The  juror 
was  born  in  Ireland  and  came  to  Louisiana  in  1811,  where 
he  remained  until  after  the  admission  of  Louisiana  into  the 
Union,  and  in  the  year  1814  he  removed  to  the  state  of 
Alabama,  where  he  was  residing  when  he  served  as  a  grand 
juror.  He  had  never  been  naturalized  under  act  of  c*on- 
gress,  but  it  was  claimed  that  as  he  was  an  inhabitant  of 
the  territory  of  Louisiana  when  it  was  admitted  into  the 
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Union,  he  thereby  became  a  citizen  of  the  United  States. 
Mr.  Justice  Ormond  in  delivering  the  opinion  of  the  court 
says : 

"The  question  to  be  determined  is,  whether  the  fact  that 
a  person  was  an  inhabitant  of  the  territory  of  Louisiana, 
previous  to  its  admission  into  the  Union,  by  virtue  of  the 
act  of  congress  of  tlie  20th  of  February,  1811,  will  consti- 
tute such  person  a  citizen  of  the  United  States.  This  act, 
whicli  was  to  enable  the  people  of  the  territory  of  Orleans 
to  ibrm  a  constitution  and  state  government,  and  for  the 
admission  of  such  .slate  into  the  Union,  on  an  equal  footing 
with  the  original  states,  authorizes  the  ^inhabitants^  of  the 
territory  to  form  for  themselves  a  constitution  and  state 
government. 

"As  the  citizenship  of  the  juror  is  supposed  to  flow  from 
his  being  an  inhabitant  of  the  territory  of  Louisiana,  at 
the  time  of  the  passage  of  the  act  of  congress  of  1811,  pre- 
viously cited,  it  becomes  necessary  to  consider  the  precise 
import  of  a  term,  from  which  such  consequences  are  to 
arise.  By  the  term,  inhabitant  of  a  place,  or  country,  we 
understand  one  who  has  his  domicile,  or  fixed  residence 
there,  in  opposition  to  one  who  is  a  mere  sojourner  or  tem- 
porarily resident  in  the  place,  or  country.  (Bouvier's  Law 
Die,  504 ;  1  Dall.,480).  It  by  no  means,  however,  follows, 
that  an  inhabitant  is  a  subject  or  citizen  ;  a  foreigner,  per- 
manently resident,  is  as  much  an  inhabitant  as  if  he  were 
a  citizen  or  subject. 

'*  By  the  term  inhabitants,  therefore,  in  this  act  was 
merely  meant  the  mass  constituting  the  body  politic,  who 
were  authorized  to  form  a  state  constitution  preparatory  to 
admission  into  the  Union.  It  certainly  was  not  the  inten- 
tion of  congress,  either  in  this  or  in  any  of  the  other  acts 
for  the  admission  of  new  states  into  the  Union,  to  do 
more  than  to  prescribe  the  terms  on  which  such  state  might 
be  admitted.  That  it  was  not  intended  by  the  act  to  con- 
fer citizenship  is  conclusively  shown  by  the  second  section 
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of  the  act  prescribing  the  qualificatLons  of  the  voters  for 
representatives  to  the  convention  which  was  to  form  the 
state  constitution.  They  were  required  to  be  free  white 
male  citizens  of  the  United  States,  having  resided  one  year 
in  the  territory  and  paid  taxes.  Now,  if  the  intention  had 
been  that,  by  the  admission  of  the  state  into  the  Union,  all 
the  inhabitants  became  citizens  of  the  United  States,  there 
would  have  been  no  propriety  whatever  in  oonfining  the 
elective  franchise  to  those  who  were  then  citizens. 

*^  The  acts  for  the  admission  of  Louisiana  into  the  Union 
does  not  differ  in  any  important  particular  from  any  of  the 
other  acts  of  congress,  passed  for  the  same  purpose,  before 
and  since.  The  act  for  the  admission  of  Alabama  into  the 
Union  is  precisely  similar,  and  if  the  pretension  set  up  is 
well  founded,  as  the  juror  was  an  inhabitant  of  Alabama 
before  and  at  the  time  of  its  admission  into  the  Union, 
there  would  be  no  necessity  to  resort  to  his  residence  in 
Louisiana  to  establish  his  citizenship,  unless  the  fact  that 
the  territory  constituting  the  state  of  Louisiana  was  ac- 
quired by  cession  since  the  formation  of  the  federal  gov- 
ernment affects  the  question.  But  we  apprehend  that  the 
utmost  wliich  could  be  claimed  for  the  residents  of  states 
thus  circumstanced  would  be  thai  they  should  be  placed 
on  the  same  footing  with  those  residing  in  states  formed 
from  the  public  domain  which  belonged  to  the  states  at  the 
formation  of  the  federal  compact." 

We  have  carefully  examined  the  two  earlier  cases  In 
Louisiana,  U.  S.  v,  Laverty  d  al.,  2  Martin,  733  *,  and  Deth 
boiH^  Case^  3  Martin,  185  *,  which. announce  a  contrary  doc- 
trine, but  we  cannot  accept  the  reasoning  therein  to  be 
sound.  These  cases  assume  as  an  accepted  proposition  that 
the  admission  of  a  state  made  the  inhabitants  thereof  cit- 
izens of  the  United  States.  This  assumption  being  not 
well  grounded  in  reason,  and  without  judicial  precedent^ 
we  do  not  feel  bound  to  follow.  It  is  a  matter  of  common 
knowledge  that  aliens  residing  in  the  territory  of  Nebniskai 
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who  had  declared  their  intention  to  become  citizens  of  the 
United  States^  completed  their  naturalization  afler  the  state 
was  admitted  to  the  Union,  and  those  who,  although  in- 
habitants of  the  territory  at  the  time,  had  not  then  declared 
their  intention  to  become  citizens  of  the  United  States, 
after  the  admission  of  the  state,  respectively,  at  their  sev- 
eral convenience,  proceeded  to  declare  such  intentions  be- 
fore the  proper  oiBcers,  and  after  the  expiration  of  the 
prc-»cribcd  time,  to  complete  their  naturalization  in  some 
one  of  the  courts  having  jurisdiction.  The  same  practice 
has  uniformly  prevailed  in  other  states,  so  far  as  our  knowl- 
edge extends.  All  this  would  have  been  unnecessary  if  the 
admission  of  the  state  into  the  Union  had  the  effect  of  ad- 
mitting all  aliens  to  become  citizens  of  the  United  States. 

Cryer  v,  Andrewa^  11  Tex.,  170,  Barrett  v.  Kdly,  31  Id., 
476,  and  Opinions  of  the  Attorneys  Greneral,  vol.  13,  p. 
397,  are  to  the  effect  that  all  persons  who  were  citizens  of 
the  republic  of  Texas  at  the  date  of  its  annexation  to  the 
United  States,  became  citizens  of  the  United  States  by 
virtue  of  the  collective  naturalization  effected  by  that  act. 
There  can  be  no  doubt  that  by  the  merger  of  the  republic 
of  Texas  in  the  United  States,  in  1845,  the  allegiance  of 
the  inhabitants  of  Texas  was  transferred  to  the  government 
of  the  United  States.  At  the  time  of  the  annexation  of 
Texas  she  was  an  independent  republic,  and  by  the  union 
of  the  two  governments  the  citizens  of  Texas  became  citi- 
zens of  the  United  States.  But  it  is  evident  that  such 
doctrine  is  not  applicable  here,  for  the  reason  that  the  terri- 
tory of  Nebraska,  at  the  time  it  became  a  state,  sustained 
an  entirely  different  relation  to  the  government  of  the 
United  States  than  that  of  the  republic  of  Texas  at  the 
date  of  its  annexation. 

It  was  not  supposed  by  the  framers  of  our  present  con- 
stitution, nor  the  electors  of  the  state  who  voted  on  the 
question  of  its  adoption  or  rejection,  that  the  alien  inhabi- 
tants of  the  United  States,  who  were  in  the  territory  at 
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the  date  of  its  admission  into  the  Union  as  a  state,  became 
citizens  of  the  United  States  by  such  admission.  A  citizen 
of  the  United  Stales  was  definitely  understood  and  accepted 
by  everyone  to  be  a  person  who  became  such  by  reason  of 
bis  birth,  or  a  person  of  foreign  birth  who  has  been  duly 
naturalized  under  the  provisions  of  the  uniform  rule  of 
naturalization  established  by  congress.  This  is  clearly  the 
meaning  that  should  be  given  to  the  words  ^'citizensof  the 
United  States,"  as  used  in  section  2  of  article  5  of  the  con- 
stitution. 

It  is  alleged  in  the  information,  and  admitted  by  the 
answer  that  the  respondent  was  au  alien  by  birth.  His 
original  status  is  therefore  presumed  to  continue  until  the 
contrary  be  shown.  (Haunstein  v.  LyTiham,  100  U.  S.,  483.) 
Sufficient  facts  are  not  alleged  in  the  answer  to  show  that 
he  became  a  citizen  of  the  United  States  two  years  prior  to 
the  last  general  election.  We  are,  therefore,  forced  to  the 
conclusion  that  he  was  at  the  date  of  the  election  ineli- 
gible to  the  office  of  governor.  It  is  proper  to  state  in  this 
connection  that  the  facts  set  up  in  the  answer  show  that 
the  respondent  has  for  many  years  honestly  believed  he 
was  a  citizen  of  the  United  States,  and  that  his  citizenship 
had  never  been  questioned  prior  to  November  last.  In 
holding  as  we  do,  that  he  is  not  legally  entitled  to  exercise 
the  duties  of  the  office  of  governor,  we  are  but  giving 
force  and  effect  to  a  plain  provision  of  our  state  constitu- 
tion, which  we  have  no  right  to  disregard  or  refuse  to 
enforce. 

We  come  now  to  the  (consideration  of  the  question,  Is  the 
relator  entitled  to  the  office  of  governor?  The  determina- 
tion of  this  point  involves  the  construction  of  sections  1 
and  16  of  article  5  of  the  constitution,  which  are  as  follows: 

'*  Sec.  1.  The  executive  department  shall  consist  of  a  gov- 
ernor, lieutenant  governor,  secretary  of  state,  auditor  of 
public  accounts,  treasurer,  superintendent  of  public  instruc- 
tion, attorney  general,  and  commissioner  of  public  lands 
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and  buildings,  wlio  shall  each  hold  his  office  for  the  term 
of  two  years  from  the  first  Thursday  after  the  first  Tues- 
day in  January  next  after  his  election,  and  until  his  suc- 
cessor is  elected  and  qualified,"  etc. 

"  Sec.  16.  In  case  of  the  death,  impeachment,  and  notice 
thereof  to  the  accused,  failure  to  qualify,  resignation,  ab- 
sence from  the  state,  or  other  disability  of  the  governor,  the 
powers,  duties,  and  emoluments  of  the  office  for  the  resi- 
due of  the  term,  or  until  the  disability  sl»all  be  removed, 
shall  devolve  upon  the  lieutenant  governor." 

The  provisions  of  the  first  section  are  plain  and  unam- 
biguous. It  provides  that  the  governor  shall  hold  his  of- 
fice for  two  years,  "and  until  his  successor  is  elected  and 
qualified."  If  section  1  stood  alone  it  could  not  be  suc- 
cessfully disputed  that  it  was  not  only  the  privilege,  but 
the  duty  of  the  governor  to  hold  the  office  until  his  suc- 
cessor shall  be  duly  elected  and  qualified.  {^People  v,  Os- 
bomef  7  Col.,  605 ;  Tappan  v.  Gray,  9  Paige,  506 ;  Peo- 
plev.  Bisselly  49  Cal.,  407;  People  v.  Whitman^  10  Id., 
38;  State  v.  McMullen,  46  Ind.,  307;  State  v.  Imk,  18 
Mo.,  333;  Commonwealth  r.  Ilanley,  9  Pa.  St.,  613;  State 
r.  Jenkins,  43  Mo.,  261 ;  State  v.  McillUen,  23  Neb.,  389; 
Ozrr  V,  WUson,  32  W.  Va.,  419.) 

Under  the  provisions  of  section  16,  quoted  above,  the 
duties  of  the  office  of  governor  devolve  upon  the  lieuten- 
ant governor  in  certain  contingencies,  among  which  are  the 
failure  of  the  governor  elect  to  qualify,  and  disability  of 
the  governor.  The  words  "other  disability,"  as  used  in 
the  section,  have  no  reference  to  the  ineligibility  of  the 
person  to  be  elected  to  the  office,  but  were  intended  by  the 
framers  of  the  constitution  to  cover  any  disability  of  the 
governor  not  specifically  enumerated  in  the  section,  occur- 
ring after  the  commencement  of  his  term  of  office.  The 
failure  to  elect  a  governor,  on  account  of  the  ineligibility 
of  the  person  receiving  the  highest  number  of  votes  for  the 
office,  is  not  a  disability  of  the  governor. 


732  NEBRASKA  REPORTS.         [Vou  31 


State,  ex  rel.  Thayer,  t.  Royd. 


This  section  also  provides,  in  effect,  that  in  case  the  per- 
son elected  governor  fails  to  qualify,  the  lieutenant  gov- 
ernor shall  act.  By  "failure  to  qualify"  is  meant  failure 
to  give  the  bond  and  take  the  oath  of  office  required  by 
the  constitution.  It  was  intended  to  apply  to  a  case  where 
a  person  possessing  the  constitutional  qualifications  to  hold 
the  office  has  been  elected  but  does  not  qualify.  It  cannot 
be  said  that  there  has  been  a  failure  to  qualify  where  no 
person  has  been  elected.  This  construction  gives  effect  to 
the  language  of  section  1  of  article  5  of  the  constitution, 
which  provides  that  the  governor  shall  hold  his  office 
"until  his  su(»cessor  is  elected  and  qualified."  When 
there  is  no  person  elected,  the  governor  holds  over.  It  is 
a  familiar  rule  governing  the  construction  of  a  constitu- 
tion that  effect,  if  possible,  must  be  given  to  all  its  pro- 
visions. 

A  similar  question  was  decided  by  the  court  of  appeals 
of  Virginia  in  Ex  parte.  Lawhoime,  18  Gratt.,  85.  The 
rej>ort  of  that  case  shows  that  Francis  Pierpont  was  elected 
and  qualified  as  governor  of  that  state  for  the  term  of  four 
years  from  the  1st  day  of  January,  1864.  On  the  13th 
day  of  January,  1868,  no  successor  to  him  having  l)een 
elected  or  qualified.  Governor  Pierpont  granted  a  full  and 
immediate  pardon  to  James  Lawhorne,  who  was  then  con- 
fined in  the  penitentiary  under  a  sentence  for  grand  lar- 
ceny. The  superintendent  of  the  penitentiary  refusetl  to 
release  him  on  the  ground  that  Pierpont's  terra  of  office 
had  expired  on  January  1,  1868.  Lawhorne  applieil  to 
the  court  for  a  writ  of  habeas  corpus. 

Section  22  of  article  6  of  the  constitution  of  Virginia 
provides  that  "judges  and  all  other  officers,  whether  el ecte<l 
or  appointed,  shall  continue  to  discharge  the  duties  of  their 
respective  offices,  after  their  term  of  service  have  expired, 
until  their  successors  are  qualified." 

Section  1  of  article  5  of  that  constitution  fixes  the  term 
of  governor  at  four  years,  commeiuMug  on  the  first  day  of 
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January  succeediDg  his  electioD,  and  makes  him  ineligible 
to  the  same  ofiSoe  for  the  term  next  sncceeding  that  for 
which  he  was  elected. 

Section  8  provides  for  the  election  of  a  lieutenant  gov- 
ernor at  the  same  time,  and  for  the  same  term  as  the  gov- 
ernor. 

Section  9  provides  that  '^  In  case  of  the  removal  of  the 
governor  from  ofiSce,  or  of  his  death^  failure  to  qualify, 
resignation,  removal  from  the  state,  or  inability  to  dis- 
charge the  powers  and  duties  of  the  office,  the  said  office, 
with  its  compensation,  shall  devolve  upon  the  lieutenant 
governor;  and  the  general  assembly  shall  provide  by  law 
for  the  discharge  of  the  executive  functions  in  other  neces- 
sary cases.^' 

The  court  held  that  the  constitution  made  it  obligatory 
upon  Pierpont  to  discharge  the  duties  of  the  office  of  gov- 
ernor until  his  successor  was  qualified,  and  that  the  pardon 
granted  by  him  was  valid. 

It  is  insisted  by  counsel  for  the  respondent  that  Thayer's 
term  of  office  expired  when  Boyd  was  elected  and  qualified. 
The  proposition  assumes  the  question  in  dispute,  Was  Boyd 
duly  elected?  The  inquiry  is  not  whether  he  received  a 
plurality  of  votes,  but  did  he  have  the  qualifications  to  be 
elected?  We  have  already  given  a  negative  answer  to 
this.  Elected,  as  used  in  the  constitution,  means  the  choos- 
ing of  a  person  eligible  to  be  chosen. 

It  is  argued  by  counsel  for  the  respondent  that  the  re- 
lator is  not  entitled  to  hold  the  office  because  it  does  not 
appear  that  he  requalified  within  ten  days  after  the  time 
when  his  successor  should  have  qualified. 

Section  17,  chapter  10,  Comp.  Stats.,  relating  to  "bonds 
and  oaths,"  reads  as  follows : 

"  Sec.  1 7.  When  the  incumbent  of  an  office  is  re-elected  or 
re-appointed  he  shall  qualify  by  taking  the  oath  and  giving 
the  bond  as  above  directed ;  but  when  such  officer  has  had 
public  funds  or  property  in  his  control,  his  bond  shall  not 
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be  approved  until  he  has  produced  and  fully  accounted  for 
such  funds  and  property;  and  when  it  is  ascertained  that 
the  incumbent  of  an  office  holds  over  by  reason  of  the  non- 
election  or  non-appointment  of  a  successor,  or  of  the  neglect 
or  refusal  of  the  successor  to  qualify,  he  shall  qualify  anew 
within  ten  days  from  the  time  at  which  his  successor,  if 
elected,  should  have  qualified/' 

Section  5  provides  that  the  official  bonds  and  oaths  of 
all  officers  elected  at  a  general  election  shall  be  filed  in  the 
proper  office  on  or  before  the  first  Thursday  after  the  first 
Tuesday  in  January  following  the  election. 

Section  15  provides  in  substance  that  if  a  person  elected 
or  a])pointed  to  an  office  fails  to  qualify  within  the  time 
provided  by  law,  his  office  shall,  ipso  facto,  hecome  vacant 
and  the  vacancy  shall  be  filled  by  election  or  appointment 

The  provibions  of  section  15  were  not  intended  by  the 
legislature  to  apply  to  a  case  where  the  incumbent  of  aa 
office  holds  over  on  account  of  the  failure  to  elect  a  sac- 
ces.sor,  but  have  reference  to  cases  where  the  person  elected 
to  a  public  office  has  never  taken  the  oath  and  given  the 
bond  required  by  law,  and  who  has  never  entered  upon 
the  discharge  of  the  duties  of  the  office.  Hold-over  officers 
are  governed  and  controlled  by  section  17  above  quoted. 
It  requires  such  an  officer  to  qualify  anew  within  a  speci- 
fie<l  time,  when  it  is  ascertained  that  he  holds  over  by  rea- 
son of  the  non-election  or  non-appointment  of  a  successor, 
or  when  the  successor  fails  to  qualify.  Ascertain  is  "to 
find  out  or  learn  for  a  certainty,  by  trial,  examination  or 
experiment."  How  could  Thayer  determine  that  no  suc- 
cessor was  elected?  The  returns  of  the  election  at  which  a 
successor  was  to  be  chosen  showed  that  the  respondent  re- 
ceived a  plurality  of  the  votes.  Whether  he  was  elected 
depended  upon  whether  the  respondent  was  eligible  to  be 
elected.  That  question  could  be  determined  only  by  judi- 
cial inquiry,  and  when,  upon  trial,  it  is  ascertained  that  the 
relator  is  entitled  to  hold  over  on  account  of  the  ineligi- 
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bility  of  the  defendant,  the  relator  is  required  to  requalify. 
This  construction  also  gives  effect  to  section  711  of  title 
23  of  the  Code  of  Civil  Procedure  relating  to  proceedings 
by  qw)  tcai^'anto,  which  provides  that  "If  judgment  be 
rendered  in  favor  of  such  claimant,  he  shall  proceed  to  ex- 
ercise the  functions  of  the  office,  afier  he  has  qualified  as 
required  by  law/' 

It  follows  that  the  answer  fails  to  state  a  defense  to  the 
information  and  the  demurrer  is  sustained.  A  judgment 
of  ouster  must  be  entered  against  the  respondent. 

Judgment  OF  ouster. 
CoBB^  Ch.  J.,  concurs. 

Maxwell,  J.,  dissenting. 

Leave  was  given  the  relator  to  file  an  information  in  his 
own  behalf  in  an  action  of  quo  tvarrantOy  to  determine  his 
right  to  continue  in  the  office  of  governor  of  tiie  state  of 
Nebraska  from  the  first  Thursday  after  the  first  Tuesday 
in  January,  1891,  for  the  period  of  two  years,  upon  the  al- 
leged ground  that  the  defendant  was  not  a  citizen  of  the 
United  States  for  two  years  prior  to  the  election  in  No- 
vember, 1890,  and,  therefore,  not  eligible  to  the  ofiice  of 
governor  of  the  state. 

The  court  in  making  the  order  allowing  the  relator  to 
file  his  information,  qualified  it  so  as  to  permit  the  lieuten- 
ant governor  to  intervene  should  the  court,  on  the  final  de- 
termination of  the  case,  find  that  the  defendant  was  not 
eligible  to  the  office,  and  it  would  thus  become  necessary 
to  determine  who  should  succeed  him,  whether  the  relator 
or  the  lieutenant  governor. 

In  his  answer  the  defendant  "admits  that  the  attorney 
general  of  this  state  refuses  to  prosecute  this  action,  and 
protests  and  insists  and  avers  the  fact  to  be  that  the  infor- 
mation herein  is  insufficient  in  law  to  require  the  respond- 
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eDt  to  make  answer  thereto;  for  that  it  does  not  show  that 
said  John  M.  Thayer  has  any  right  or  title  to  the  said  of- 
fice of  governor  of  Nebraska,  or  that  he  has  any  right, 
title,  or  authority  to  institute,  maintain^  or  prosecute  thb 
action;  and  for  that  said  information  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

^'  Respondent  admits  the  allegations  of  the  first,  second, 
third,  fourth,  and  fifth  paragraphs  of  the  information,  ex- 
cept as  hereinafter  shown. 

^'Respondent  shows  to  the  court  that  said  John  M. 
Thayer  was,  at  tlie  regular  state  election  held  in  the  state 
nT  X:  '..;a.7!ca  in  November,  A.  D.  1888,  elected  to  the  of- 
fice of  governor  of  this  state  for  a  term  thereof  commenc- 
ing in  January,  1889,  and  that  upon  the  canvass  of  the  votes 
cast  at  said  election,  he  was  duly  declared  to  be  so  electcJ ; 
that  the  term  of  said  office  is  fixed  by  the  constitution  to 
commence  on  the  first  Thursday  after  the  first  Tu^ay  in 
January  succeeding  the  election,  and  continues  for  a  period 
of  two  years  and  until  his  successor  shall  be  e!ec!ed  and 
qualified;    that  the  laws  of  Nebraska  at  all    the  times 
herein  mentioned  provided  that  if  a  qualified  incumbent  of 
the  office  holds  over  by  reason  of  the  non -election  or  non- 
appointment  of  a  successor,  he  shall  qualify  anew  within 
ten  days  from  the  time  at  which  his  successor,  if  elected, 
should  have  qualified  by  taking  the  oatii  of  office,  execut- 
ing it  in  having  approved  and  filed  for  record  his  official 
bond  in  the  sum  of  fifty  thousand  dollars,  conditioned  for 
the  faithful  performance  of  the  duties  of  the  office,  as  by 
law  required;  that  the  said  John   M.  Thayer  continued  as 
the  actual  incumbent  of  said  office,  down  to  the  time  when 
this  respondent  qualified  as  governor  of  this  state  on  tlie 
8th  day  of  January,  1891,  wliich  was  the  first  Thursday 
after  the  first  Tuesday  in  January  succeeding  the  election 
in  question;    that   the  said  John   M.  Thayer  has  never 
since  the  8th  day  of  January,  1891,  qualified  anew  as  gov- 
ernor of  the  state  of  Nebraska;  that  he  has  not  since  that 
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date  taken  or  filed  the  official  oath  required  by  law,  nor 
has  he  imd  Iiis  official  bond  executed,  or  approved,  or  filed 
for  record,  as  by  law  required,  to  qualify  him  anew  if  no 
party  was  elected  to  hold  said  office  of  governor  from  and 
after  the  said  8th  day  of  January,  as  he  alleges  in  his  in- 
formation, but  which  respondent  denies;  and,  in  this  be* 
half,  further  alleges  the  fact  to  be  that  afler  the  said  8tb 
day  of  January,  1891,  the  respondent  entered  into  the  of- 
fice of  governor  of  the  state  of  Nebraska,  and  the  said 
John  M.  Thayer  from  that  time  and  thereafter  wholly  sur- 
rendered, abandoned,  and  removed  from  said  office,  and 
has  not  since,  in  any  manner,  directly,  or  indlrc  ily,  ot^cu- 
pied  or  possessed  the  same,  or  assumed,  or  pretenJcd  to  as- 
sume, to  perform  any  of  the  functions  thereof,  and  wholly 
surrendered  same  and  vacated  said  office. 

^'Answering  the  sixth  paragraph  of  said  information 
the  respondent  admits  that  after  his  election  to  the  said 
office  and  the  canvass  of  the  returns,  and  after  he  had  been 
dci  la  cd  elected  to  the  said  office  by  the  speaker  of  the 
house  of  representatives,  in  the  presence  of  a  majority  of 
the  legislature,  as  required  by  law,  he,  on  the  8th  day  of 
January,  1891,  took  the  oath  of  office,  executed  and  filed  his 
official  bond,  did  all  other  acts  and  things  required  by  law 
of  him  to  be  done  to  qualify  and  entitle  him  to  enter  into  the 
possession,  use,  and  employment  of  said  office  and  to  dis- 
charge the  duties  thereof;  and  the  respondent  denies  that 
he  has  usurped  or  invaded  the  said  office,  or  unlawfully  at- 
tempted at  any  time  to  hold  said  office  and  to  perform  the 
duties  thereof,  but  avers  the  fact  to  be  that  at  and  from 
the  commencement  of  the  term  of  his  said  office,  from 
January  8,  1891,  he  has  been  and  now  is  the  duly  elected 
and  qualified  governor  of  the  state  of  Nebraska,  in  the 
quiet,  l^al,  and  actual  possession  and  enjoyment  of  said 
office  and  discharging  its  duties ;  that  he  has  been  recog- 
nized so  to  be  by  all  of  the  departments  and  officers  of  the 
state  government ;  that  the  said  John  M.  Thayer  ceased 
47 
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to  be  the  incumbent  of  said  office  in  law  and  in  fact  with 
the  expiration  of  the  8th  day  of  January,  1891,  and  prior 
to  the  commencement  of  this  action. 

'^Answering  the  eighth  paragraph  of  said  information  the 
respondent  denies  all  the  all^tions  thereof,  except  that  he 
was  born  in  Ireland  of  alien  parents  in  the  year  1834; 
that  he  was  brought  to  this  country  when  about  ten  years 
of  age  by  his  father  Joseph  Boyd,  who  settled  about  the 
year  1844,  in  Belmont  county,  Ohio,  where  he  resided  for 
several  years,  and  thereafter  removed  to  Zanesville,  Mus- 
kingum county,  Ohio,  where  he  has  ever  since  resided. 

'*  Respondent  also  admits  that  his  iather,  on  or  about 
March  6,  1849,  when  respondent  was  about  fourteen  years 
of  age,  declared  his  intention  to  become  a  citizen  of  the 
United  States,  and  to  renounce  and  abjure  forever  all  alle- 
giance and  fidelity  to  every  foreign  prince,  potentate,  state, 
and  sovereignty  whatever,  and  particularly  the  queen  of 
Great  Britain  and  Ireland;  and  that  the  allied  exempli- 
fication of  the  record  thereof,  copied  in  said  information, 
respondent  believes  is  a  true  copy. 

^'Answering  the  eighth  paragraph  of  said  information, 
respondent  says  he  admits  the  facts  therein  allied,  except 
as  in  this  answer  otherwise  averred,  but  denies  the  conclu- 
sions of  law  and  facts  therein  stated ;  that  his  father  for 
forty-two  yeara  last  past  has  enjoyed  and  exercised  all  of 
the  rights,  immunities,  and  privileges,  and  discharged  all 
the  duties  of  a  citizen  of  the  United  States  and  of  the 
state  of  Ohio,  and  was,  in  all  respects  and  to  all  intents 
and  purposes,  a  citizen  of  the  United  States  and  of  the 
state  of  Ohio,  at  all  times  disclaiming  and  abjuring  alle- 
giance to  every  foreign  prince,  potentate,  state,  or  sover- 
eignty ;  that  all  of  said  times  said  Joseph  Boyd  behaved 
as  a  man  of  good  moral  character,  attached  to  the  princi- 
ples of  the  constitution  of  the  United  States  and  well  dis- 
posed to  the  good  order  and  happiness  of  the  same;  that 
when  the  said  Joseph  Boyd  settled  in  the  state  of  Obio,as 
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:aforesaid,  it  was  his  bona  fide  intentioQ  to  make  the  United 
States  his  permanent  residence;  that  at  that  time  he  did  in 
fact  disclaim^  renounce^  and  abjure  all  allegiance  and  fidel- 
ity to  the  queen  of  Great  Britain  and  Ireland,  and  to 
•every  other  foreign  prince,  potentate,  state,  and  sovereignty, 
and  for  forty  years  acted  in  the  belief  that  he  was  a  citizen 
•of  the  United  States,  all  said  times  exercising  the  elective 
franchise  without  question  or  challenge,  voting  for  all  offi- 
•cers  of  the  state  and  federal  governments  the  same  as  a 
native-born  citizen  of  the  United  States  and  of  the  state 
of  Ohio;  that  about  the  year  1870  said  Joseph  Boyd  was 
elected  to  the  office  of  justice  of  the  peace  in  said  Muskin- 
gum county,  Ohio,  and  thereupon  took  an  oath  to  support 
the  constitutions  of  the  United  States  and  of  the  state  of 
Ohio,  and  for  .several  years  held  said  office,  exercising  all 
the  rights,  franchises,  powers,  and  duties  of  said  office,  and 
has  for  years  last  past  held  office  under  the  constitution 
and  laws  of  Ohio,  to-wit,  weighmaster  in  the  city  of 
2anesville,  which  office  he  now  holds;  that  he  was  in- 
formed by  his  father  as  early  as  the  year  1855  that  he,  the 
said  Joseph  Boyd,  was  a  citizen  of  the  United  States  and 
entitled  in  law  and  in  fact  to  all  the  rights,  privileges,  and 
immunities  of  a  citizen  of  the  United  States  and  of  the 
«tate  of  Ohio,  and  that  ever  since  said  time  this  respondent 
iias  so  believed  and  accepted  the  fact  so  to  be,  and  never 
heard  the  fact  challenged  or  questioned  till  afler  he  was 
elected  to  the  office  of  governor  of  this  state  in  1890;  that 
he  did,  upon  arriving  at  the  age  of  twenty-one  years,  exer- 
-cise  the  election  franchise  in  said  Muskingum  county, 
Ohio,  in  the  fall  of  1855. 

^'The  respondent  further  alleges,  on  information  and  be- 
lief, that  prior  to  October,  1854,  his  father  did,  in  fact, 
complete  his  naturalization  in  strict  accordance  with  the 
4icts  of  congress  known  as  the  naturalization  laws  so  as  to 
4idmit  and  constitute  him  a  full  citizen  of  the  United  States 
thereunder,  he  having  exercised   the  rights  of  citizenship 
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herein  described,  and  at  said  time  informed  respondent 
that  such  was  the  fact;  that  when  his  father  applied  to  be 
registered  in  Ohio  in  October,  1890,  under  a  new  law,  be 
was  required  to  produce  his  citizenship  papers,  and  being 
unable  to  find  all  thereof,  he  ap()eared  before  said  court  of 
common  pleas  of  Muskingum  county  at  the  October  term 
thereof,  1890,  and  the  proceedings  described  in  the  ninth 
paragraph  of  the  information  were  had  as  therein  set  out, 
but  respondent  avers  the  fact  to  be,  on  information  and 
belief,  that  in  the  matter  of  said  proceedings  said  Joseph 
Boyd  acted  unadvisedly  and  ignorantly,  the  said  last  named 
proceedings  being  in  that  event  ifnnecessary;  that  in  the 
year  1866,  at  the  age  of  twenty-two,  he  left  his  father's 
home  in  Ohio  in  the  firm  belief  that  he,  respondent,  was  a 
citizen  of  the  United  States  in  law  and  in  fact,  to  establish 
himself  in  life;  that  he  went  to  the  state  of  Iowa,  where 
he  resided  for  a  few  months. 

"In  the  month  of  August,  1856,  respondent  removed  to 
the  territory  of  Nebraska,  which  was  then  to  a  large  ex- 
tent a  wilderness,  and  settled  in  Douglas  county,  where  he 
resided  for  two  years,  working  at  his  trade  as  a  caqienter, 
and  in  1857  he  was  elected  county  clerk  of  said  county, 
and  took  an  oath  to  support  the  constitution  of  the  United 
States,  and  the  provisions  of  the  organic  act  under  which 
the   territory  of  Nebraska  was  created.     Respondent  re- 
moved  to  what  is  now  Buffalo  county,  near  old    Fort 
Kearney,  which  was  then  u{K)n  the   extreme  frontier,  in 
the  fall  of   1858,  where  he  engaged    in  the  business  of 
farming  in  the  midst  of  great  perils  from  hostile  Indians, 
suffering  years  of  extreme    hardship.     In  1864,  at    the 
time  of  the   Indian    outbreak  in  said  vicinity,  when  the 
lives  and  property  of  settlers  were  destroyed  or  endangered, 
when  many  settlers  were  massacred,  when  hostile  Indians 
killed  cattle  before  the  door  of  the  home  of  his  family,  he 
volunteered  his  services  as  a  soldier  of  the  United  States, 
which  were  accepted  by  the  United  States  government,  he 
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being  sworn  into  its  military  service  by  order  of  General 
R.  B.  Mitchell ;  that  he  served  as  a  soldier  of  the  United 
States  without  compensation  or  reward,  to  protect  the  men, 
women,  and  children  of  the  frontier,  and  to  maintain  the 
authority,  honor,  and  flag  of  the  United  States  government. 

"In  the  year  1866  respondent  was  elected  a  member  of 
the  house  of  representatives  of  Nebraska  to  represent  the 
counties  of  Buffalo  and  Hall ;  that  he  served  as  such  offi- 
cer in  the  following  session  of  the  legislature,  to  which 
was  submitted  the  proposition  of  the  congress  of  the 
United  States  to  accept  the  first  constitution  of  this  state 
with  the  conditions  imposed  by  the  act  of  congress,  known 
as  the  enabling  act  below  named;  that  before  entering 
upon  the  duties  of  said  office  he  took  the  oath  required  by 
law  and  swore  to  support  the  constitution  of  the  United 
States  and  the  provisions  of  the  organic  act  under  which 
the  territory  of  Nebraska  was  created. 

"  In  1868  respondent  removed  to  Douglas  county,  where 
he  has  since  resided. 

"In  the  year  1871  respondent  was  elected  by  the  elect- 
ors of  said  county  a  member  of  the  convention  of  the 
people  of  the  state  of  Nebraska  to  form  a  state  constitu- 
tion, and,  after  taking  the  oath  required  by  law  to  support 
the  constitutions  of  the  United  States  and  state  of  Ne- 
#  braska,  in  fact  served  as  a  member  of  said  convention. 

"In  the  year  1875  the  respondent  was  elected  by  the 
electors  of  said  county  a  member  of  the  convention  of 
the  people  oi  the  state  of  Nebraska  to  form  a  constitu- 
tion, which  convention  discharged  that  duty  in  the  year 
1875,  wluch  resulted  in  forming  the  constitution  under 
which  the  government  of  this  state  has  since  existed ;  re- 
spondent, after  taking  the  oath  required  by  law  to  support 
tiic  constitutions  of  the  United  States  and  of  this  state,  in 
fact  served  as  a  member  of  said  convention. 

"In  1880  respondent  was  elected  and  acted  as  president 
of  the  city  council  of  the  city  of  Omaha. 
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"In  1881  respondent  was  elected  mayor  of  the  city  of 
Omaha  and  served  in  said  office  for  two  years. 

'^In  1885  respondent  was  again  elected  to  said  office  of 
mayor  and  served  for  two  years,  and   before  taking  the 
office  of  mayor  each  of  said  times,  respondent  took  an  oath 
to  support  the  constitutions  of  the  United  States  and  of 
the  state  of  Nebraska. 

"That  during  said  period  of  over  thirty  years  he  has 
exercised  the  elective  franchise  in  said   territory  and  state 
of  Nebraska,  and  enjoyed  all  the  rights,  privii^es,  and 
immunities  of  a  citizen  of  the  United  States,  and  of  said 
territory  and  state;  that  for  over  thirty-two  years  past  he 
has  been  in  fact  and  in  law  a  citizen  of  the  United  States 
and  of  said  territory  and  state ;  that  neither  the  United 
States,  nor  the  territory  or  state  of  Nebraska,  has  ever 
challenged  his  citizenship,  or  sought  to  oust  him  of  the 
franchise  actually  enjoyed  and  exercised  by  him  to  be  » 
citizen  of  the  United  Stat;jes,  and  that  it  is  not  competent 
for  this  relator  so  to  do;  that  if  his  said  right  and  privi- 
lege of  being  a  citizen  of  the  United  States  is  subject  to 
challenge,  it  is  solely  for  the  United  States,  in  its  sover- 
eign capacity,  to  challenge  the  same ;  that  he  was  at  the 
time  of  the  election  in  question,  and  for  more  than  two* 
years  prior  thereto,  eligible  to  be  elected  to  and  to  hold 
said  office  of  governor  for  the  term  in  question ;  that  in 
1849  it  was  his  bona  fide  intention  to  be  a  citizen  of  the 
United  States,  and  that  he  then  renounced  and  abjured 
forever  all  allegiance  and  fidelity  to  every  foreign  prince,, 
potentate,  state,  or  sovereignty  whatever,  and  particularly 
the  queen  of  Great  Britain  and  Ireland;  that  during  all 
the  time  since  he  has  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  constitution  of 
the  United  States  and  well  disposed  to  the  good  order  and 
happiness  of  the  same,  and  all  said  times  has  absolutely  re- 
nounced and  abjured  all  allegiance  and  fidelity  to  every 
foreign  prince,  potentate,  state,  or  sovereignty,  and  particu- 
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larly  the  queen  of  Great  Britain  and  Ireland;  that  after 
his  election  as  governor^  and  after  he  had  learned  for  the 
first  time  that  his  citizenship  had  been  questioned^  and  on 
December  16, 1890,  he  went  l)efore  the  district  court  of  the 
United  States  for  the  district  of  Nebraska,  for  the  purpose 
of  removing  all  doubts  that  might  arise  thereafter  in  re- 
spect thereof,  and  by  p'-tition  to  said  court  represented  to 
that  court  the  facts  necessary  to  be  known  in  that  behalf, 
touching  his  said  history  and  citizenship  of  the  United 
States,  insisting  therein  that  he  was  and  had  been  for  more 
than  two  years  next  preceding  his  election  to  the  office  of 
governor  in  November,  1890,  a  citizen  of  the  United 
States,  and  also  representing  to  said  court  that  a  question 
had  been  raised  as  to  his  said  citizenship,  whereupon  said 
court,  by  its  judgment,  found,  determined,  and  adjudged 
that  he  was  in  fact  and  law  a  full  citizen  of  the  United 
States,  and  respondent  avers  that  he  is,  and  for  many  years 
last  past  has  been,  a  citizen  of  the  United  States  within  the 
meaning  and  requirements  of  the  acts  of  congress  of  the 
United  States. 

"A  copy  of  which  petition,  judgment,  and  record  is  hereto 
attached  and  made  part  of  this  answer. 

'^Respondent  denies  the  allegations  of  the  ninth,  tenth 
and  eleventh  paragraphs  of  said  information,  except  that  he 
refuses  to  surrender  said  office  of  governor  to  the  said  re- 
lator and  all  other  allegations  of  said  information  not  here- 
inbefore admitted  or  specially  answered. 

"Wherefore,  respondent  prays  to  be  hence  dismissed 
with  his  costs  in  this  behalf  most  wrongfully  expended, 
and  for  such  other  and  further  relief  as  may  be  just  and 
proper." 

The  relator  demurred  to  the  answer  upon  the  ground 
that  the  facts  stated  therein  are  not  sufficient  to  constitute 
a  defense  to  the  information.  In  the  argument  on  the  de- 
murrer the  defendant  contends  that  the  remedy  by  contest 
is  exclusive,  and  therefore  the  court  has  no  jurisdiction. 
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Ill  State  V,  Marlow,  15  O.  St.,  114,  the  supreme  court 
of  Ohio,  in  construing  the  constitution  of  that  state  and  a 
statute  passed  in  pursuance  thereof  in  regard  to  contests, 
held  that  the  remedy  provided  by  statute  was  exclusive, 
and  therefore  an  information  in  quo  warranto  would  not 
lie.     A  few  other  cases  to  the  same  effect  may  be  found. 

We  are  of  the  opinion,  however,  that  under  our  consti- 
tution the  remedy  by  contest  is  not  exchisive,  and  therefore 
that  an  information  in  a  proper  case  may  be  maintained. 

It  will  be  observed  that  it  is  alleged  in  the  answer  that 
the  relator  fully  surrendered,  abandoned,  and  removed  from 
said  office  and  has  not  since,  in  any  manner,  directly  or 
indirectly,  occupied  or  possessed  the  same,  or  assumed,  or 
pretended  to  assume,  to  perform  any  of  the  functions 
thereof,  but  wholly  surrendered  the  same. 

It  is  a  fact  well  known  that  al)out  the  20th  of  January, 
1891,  in  order  to  prevent  a  scandal  injurious  to  the  good 
name  of  the  state  by  having  two  persons  endeavoring  to 
act  as  governor  thereof,  the  court,  through  its  chief  justice, 
stated  to  the  relator  that  Governor  Boyd  was  the  acting 
governor  to  be  recognized  as  such  until  the  determination 
of  this  suit  and  that  the  relator  would  lose  nothing  by 
quietly  leaving  the  building,  and  in  case  it  should  eventu- 
ally be  found  that  he  was  entitled  to  the  office,  his  rights 
would  be  respected  and  enforced.  It  does  not  appear  how- 
ever, from  the  allegations,  the  precise  date  at  which  it  is 
alleged  the  relator  surrendered  the  offite,  etc.  For  aught 
that  appears  it  may  have  been  after  the  promise  heretofore 
.«ipoken  of.  Neither  are  the  allegations  as  to  abandonment 
of  the  duties  of  the  office  as  explicit  as  they  should  be. 
This  is  subject  to  amendment  if  such  amendment  was  nec- 
essary in  the  case. 

The  allegations  as  to  the  &ilure  to  file  the  bond  and 
take  the  oath  required  by  statute  within  ten  days  from  the 
8th  day  of  January,  1891,  are  not  necessary  to  be  consid- 
ered in  this  connection  and  will  not  be  discussed.     The  al- 
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legation  of  the  defendant  *'on  information  and  belief  that 
prior  to  October,  1854,  his  father  did,  in  fact,  complete  his 
naturalizution  in  strict  accordance  with  the  acts  of  congress 
known  as  the  naturalization  laws,  so  as  to  admit  and  con- 
stitute him  a  full  citizen  of  the  United  States  thereunder." 
This,  in  the  opinion  of  the  writer,  is  sufficient  on  demurrer 
to  show  that  the  father  of  the  defendant,  before  the  defend- 
ant was  of  the  age  of  twenty-one  years,  had  completed  his 
naturalization,  so  that  thereby  the  defendant  became  a  citizen 
of  the  United  States.  It  was  unnecessary  to  allege  this  fact 
upon  information  and  belief,  as  all  that  the  law  requires  iu 
verifying  the  answer  is  to  state  the  facts  as  he  believes  them 
to  be.  The  allegations  that  follow  in  regard  to  Joseph  Boyd 
having  exercised  the  right  of  citizenship  are  simply  to  show 
that  after  the  year  1854,  he  regarded  himself  as  being  a 
citizen  of  the  United  States,  and  entitled  to  the  exercise  of 
the  elective  franchise,  and  he  was  so  regarded  by  his  neigh- 
bors. The  further  allegation,  also  in  effect  that,  in  con- 
sequence of  a  new  registry  law  taking  effect,  he  was  unable 
to  register,  and,  therefore,  to  vote,  and  was  compelled  to 
take  out  his  second  papers,  although  he  had  previously  be- 
come a  citizen  of  the  United  States,  is  of  the  same  nature. 
These  allegation^  being  admitted  by  the  demurrer  would 
seem  to  be  sufficient,  if  proved,  to  constitute  a  defense  to 

the  action. 

ft 

If  the  relator  desire  a  more  definite  statement  lie  should 
have  filed  a  motion  for  that  purpose.  We  must  remember 
tliat  the  son  had  no  personal  kow ledge  of  the  naturaliza- 
tion of  his  father,  but  was  informed  by  him  that  he  had 
been  naturalized,  and  hence  that  the  defendant  was  a  citi- 
zen of  the  United  States.  Under  such  circumstances  greater 
latitude  should  be  allowed  in  pleading  than  where  the  party 
himself  had  been  the  actor  in  the  case.  My  associates, 
however,  deem  the  allegations  too  uncertain,  and  hence  I 
acquiesce  in  their  views.  Tins  defect,  however,  could,  if 
necessary,  be  readily  cured  by  positive  allegations. 
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Third — It  is  contended  on  behalf  of  the  defendant  that 
he  becatiie  a  citizen  of  the  United  States  by  virtue  of  the 
several  acts  of  congress  admitting  the  state  of  Nebraska 
into  the  Union.  I  must  confess  that  when  the  proposition 
was  presented,  and  without  an  t*xamination  of  the  question, 
it  did  not  seem  to  possess  the  importance  which  it  now 
assumes.  The  act  organizing  the  territory  of  Nebraska 
was  approved  on  the  30th  day  of  May,  1854.  The  pro- 
visions of  the  act  are  exceedingly  liberal  and  evidently  in- 
tended to  invite  permanent  settlers  into  the  territory.  The 
territory  at  that  time  comprised  substantially  what  has 
since  been  formed  into  five  states. 

On  the  19th  of  April,  1864,  congress  passed  an  act  to 
enable  the  people  of  Nebraska  to  form  a  constitution  and 
state  government  and  for  the  admission  of  such  state  into 
the  Union  on  an  equal  footing  with  the  original  states 
Section  1  of  the  act  provides: 

''That  the  inhabitants  of  that  portion  of  the  territory  of 
Nebraska  included  in  the  boundaries  hereinafter  desig- 
nated be,  and  they  are  hereby,  authorized  to  form  for  them- 
selves a  constitution  and  state  government,  with  the  name 
aforesaid,  which  state,  when  so  formed,  shall  be  admitted 
into  the  Union  as  hereinafter  provided.'' 

Upon  die  formation  of  the  constitution  and  ratification 
of  the  same  in  the  manner  provided  in  the  act,  the  presi- 
dent was  authorized  to  issue  his  proclamation  declari  nor  the 
state  admitted  into  the  Union  on  an  equal  footing  with  the 
original  states.  In  pursuance  of  this  act  a  constitutional 
convention  was  elected  and  met  in  the  city  of  Omaha  on 
the  4th  day  of  July,  1864.  The  territory  at  that  time, 
contained  not  to  exceed  30,000  people.  It  had  furnished 
more  than  two  regiments  of  volunteers  who  were  then  in 
the  field.  The  war  had  cut  off,  or  impeded  to  a  great  ex- 
tent, the  only  means  of  communication  with  the  commercial 
marts  of  the  country,  viz.,  the  Missouri  river ;  hence  there 
was  a  stagnation  of  business  and  the  territory  was  not  in- 
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creasing  ia  population  to  any  extent.  These  things  were 
felt  by  every  member  of  the  convention  and  it  was  the 
general  opinion  of  the  members  and  the  general  sentiment 
of  the  people  of  the  territory  that  there  was  not  sufficient 
population  to  justify  the  formation  of  a  state  government^ 
and  that  if  a  constitution  was  framed  and  submitted  to  the 
people  it  would  be  overwhelmingly  defeated.  The  con- 
vention, therefore,  organized  by  the  election  of  the  father 
of  the  present  lieutenant  governor  as  president,  and  other 
officers,  and  by  a  unanimous  vote  adjourned  sine  die.  Two 
years  later,  however,  with  the  close  of  the  war,  the  build- 
ing of  the  Union  Padlfic  railway  and  the  flow  of  immigra- 
tion into  the  territory,  a  desire  was  felt  to  form  a  state 
government,  and  thereupon  the  legislature  prepared  a  con- 
stitution and  submitted  it  to  the  people  of  the  state  at  an 
election  held  on  the  2d  day  of  June,  1866.  The  preamble 
to  this  constitution  is  as  follows :  "  We,  the  people  of  Ne- 
braska, grateful  to  Almighty  God  for  our  freedom,  in  order 
to  secure  its  blessings,  form  a  more  perfect  government,  in- 
sure domestic  tranquility,  and  promote  the  general  welfare, 
do  establish  this  Constitution.'^ 

It  will  be  observed  that  in  the  first  section  of  the  enab- 
ling act  the  inhabitants  of  what  is  now  the  state  of 
Nebraska  were  authorized  to  form  for  themselves  a  consti- 
tution and  state  government,  which  in  the  preamble  they 
assert  that  they  do  form.  This  constitution  was  adopted 
by  a  small  majority  and  the  first  state  legislature  met  at 
the  city  of  Omaha  on  the  4th  day  of  July,  1866,  and 
after  organizing  proceeded  to  elect  senators  for  the  state, 
one  of  whom  was  the  relator  in  this  case.  There  was 
strong  opposition  in  the  legislature  to  the  organization  of 
state  government,  and  in  the  house,  consisting  of  thirty- 
nine  members,  but  twenty  were  in  favor  of,  while  nineteen 
were  opposed  to,  such  organization,  and  in  the  senate,  con- 
sisting of  thirteen  members,  seven  were  in  favor  of,  and 
six  opposed  to,  state  government. 
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As  the  act  of  1 864  had  not  been  accepted  at  the  time 
therein  provided  it  became  necessary  for  congress  to  pass 
an  additional  act  admitting  the  state  into  the  Union.  The 
first  section  of  that  act  is  as  follows ; 

"  Wheheas,  On  the  2 1st  day  of  March,  A.  D.  1864, 
congress  passed  an  act  to  enable  the  people  of  Nebraska  to 
form  a  constitution  and  state  government  and  offered  to 
admit  said  state,  when  so  formed,  into  the  Union,  upon 
compliance  with  certain  conditions  therein  specified  ;  and 

'^  Whereas,  It  appears  that  the  said  people  have  adopted 
a  constitution,  which  upon  due  examination,  is  found  to 
Conform  to  the  provisions,  and  comply  with  the  conditions 
of  said  act,  and  to  be  republican  in  its  form  of  govern- 
ment, and  that  they  now  ask  for  admission  into  the  Union : 
Therefore, 

"Be  it  enacted  by  the  Senate  and  House  of '  RepresenOa- 
tives  of  the  United  StatCi*  of  Aniei'ica  in  Congress  assembled^ 
That  the  constitution  and  state  government  which  the  peo- 
ple of  Nebraska  have  formed  for  themselves  be,  and  the 
same  is  hereby,  accepted,  ratified,  and  confirmed,  and  that 
the  said  state  of  Nebraska  shall  be,  and  is  hereby  declared 
to  be,  one  of  the  United  States  of  America,  and  is  hereby 
admitted  into  the  Union  upon  an  equal  footing  with  the 
original  states  in  all  respects  whatsoever" 

Congress  thus  construed  the  word  "  people  "  as  a  syno- 
nym with  the  word  "inhabitants." 

It  will  be  observed  that  the  act  admitting  TTebraska 
into  the  Union  contains  provisions  which  are  exceedingly 
comprehensive.  The  constitution  and  state  government 
"is  hereby  accepted,  ratified,  and  confirmed,  and  the  said 
state  of  Nebraska  shall  be,  and  is  hereby,  *  *  *  ad- 
mitted into  the  Union  upon  an  equal  footing  with  the 
original  states  in  all  respects  whatsoever."  I  have  been 
unable  to  find  as  strong  language  in  an  act  admitting  any 
other  state  into  the  Union,  and  the  language  is  much 
stronger  than  that  admitting  the  state  of  Texas,  to  which 
reference  will  hereafter  be  made. 
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It  is  necessary  now  to  inquire  how  the  original  states 
were  admitted  into  the  Union. 

The  preamble  to  the  constitution  of  the  United  States 
declares  that  "We,  the  people  of  the  United  States,  in 
order  to  form  a  more  perfec;t  union,  establish  justice,  in- 
sure domestic  tranquility,  provide  for  the  common  defense, 
promote  the  general  welfare,  and  secure  the  blessing  of  lib- 
erty to  ourselves  and  our  posterity,  do  ordain  and  establish 
this  constitution  for  the  United  States  of  America." 

In  Minor  v.  Ilnppersetty  21  Wall.,  165-67,  the  supreme 
court  of  the  United  States,  in  very  clear  language,  points 
out  who  were  citizens  of  the  United  States  at  the  forma- 
tion of  the  federal  government.     It  is  said : 

"There  cannot  be  a  nation  without  a  people.  The  very 
idea  of  a  political  community,  such  as  a  nation  is,  implies 
an  association  of  persons  for  the  promotion  of  their  gen- 
eral welfare.  Each  one  of  the  persons  associated  becomes 
a  member  of  the  nation  formed  by  the  association.  He 
owes  it  allegiance  and  is  entitled  to  its  protection.  Alle- 
giance and  protection  are,  in  this  connection,  reciprocal 
obligations.  The  one  is  a  compensation  for  the  other:  alle- 
giance for  protection  and  protection  for  allegiance. 

"For  convenience  it  has  been  found  necessary  to  give  a 
name  to  this  membership.  The  object  is  to  designate  by 
a  title  the  person  and  the  relation  he  bears  to  the  nation. 
For  this  purpose  the  words  'subject,'  'inhabitant,'  and 
'citizen'  have  been  used,  and  the  choice  between  them  is 
sometimes  made  to  depend  upon  the  form  of  the  govern- 
ment. Citizen  is  now  more  commonly  employed,  however, 
and  as  it  has  been  considered  better  suited  to  the  descrip- 
tion of  one  living  under  a  republican  government,  it  was 
adopted  by  nearly  all  of  the  states  upon  their  separation 
from  Great  Britain,  and  was  afterwards  adopted  in  the 
articles  of  confederation  and  in  the  constitution  of  the 
United  States.  When  used  in  this  sense  it  is  understood 
as  conveying  the  idea  of  membership  of  a  nation,  and 
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nothing  more.  To  determine,  then,  who  were  citizens  of 
the  United  States  before  the  adoption  of  the  amendment, 
it  is  necessary  to  ascertain  what  persons  originally  associ- 
ated themselves  together  to  form  a  nation,  and  what  were 
afterwards  admitted  to  membership. 

'^  Looking  at  the  constitution  itself  we  find  tJiat  it  was 
ordained  and  established  by  ^  the  people  of  the  United 
States/  and  then  going  further  back,  we  find  that  these 
were  the  people  of  the  several  states  that  had  before  dis- 
solved the  political  bands  which  connected  them  with 
Great  Britain  and  assumed  a  separate  and  equal  station 
among  the  powers  of  the  earth,  and  that  had  by  articles  of 
confederation  and  perpetual  union  in  which  they  took  the 
name  of  *  the  United  States  of  America,'  entered  into  a 
firm  league  of  friendship  with  each  other  for  their  com- 
mon defense,  the  security  of  their  liberties,  and  their 
mutual  and  general  welfare,  binding  themselves  to  assist 
each  other  against  all  force  offered  to  or  attack  made  upon 
them,  or  any  of  them,  on  account  of  religion,  sovereignty, 
trade,  or  any  other  pretense  whatever.  Whoever,  then, 
was  one  of  the  people  of  either  of  these  states  when  the 
constitution  of  the  United  States  was  adopted  became, 
ip8of(uio^  a  citizen — a  member  of  the  nation  created  by  its 
adoption.  He  was  one  of  the  persons  associating  together 
to  form  the  nation,  and  was,  consequently,  one  of  its  orig- 
inal citizens.  As  to  this  there  has  never  been  a  doubt 
Disputes  have  arisen  as  to  whether  or  not  certain  persons* 
or  certain  classes  of  persons,  were  part  of  the  people  at 
the  time,  but  never  as  to  their  citizenship  if  they  were." 

The  same  doctrine  had  previously  been  announced  iu 
Mcllvaine  v,  Cox^a  Lessee^  4  Cranch,  214,  and  other 
cases,  and  is  stated  by  Kent,  2  Comm.,  pp.  1-2. 

In  United  States  t?.  Laverty  et  aLj  in  tlie  district  court  of 
the  United  States,  3  Martin,  733,  which  seems  to  have 
arisen  during  the  last  war  with  Great  Britain,  where  cer- 
tain persons  arrested  as  alien  enemies  claimed  to  be  citizens 
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of  the  United  States  by  virtue  of  the  admission  of  the 
state  of  Louisiana  into  the  Union,  it  is*  said:  ^^It  is  well 
known  that  some  of  these  persons  have  been  discharged  by 
one  of  the  judges  of  the  state,  but  as  the  marshal  and 
many  others  are  seriously  impressed  with  a  belief  that  they 
are  not  citizens,  but  aliens,  it  has  been  deemed  proper  to 
obtain  the  opinion  of  the  judge  of  the  United  States/' 

It  is  contended  by  the  attorney  of  the  United  States  that 
congress  alone  has  power  to  pass  laws  on  the  subject  of 
the  naturalization  of  foreigners,  and  that,  by  the  constitu- 
tion, it  is  declared  that  the  rule  for  their  admission  must 
be  uniform.  On  the  other  hand,  it  is  said  that  congress 
has  the  power  to  admit  new  states  into  the  Union;  that 
this  power  is  not  inconsistent  with  nor  repugnant  to  the 
other;  that  the  first  rule  well  applies  where  individual 
application  is  made  for  admission,  but  is  not  restrictive  of 
the  other  power  to  admit  at  once  great  bodies  of  men,  or 
new  states  into  the  Federal  Union. 

The  power  to  admit  new  states  is  expressly  given  by 
the  third  section  of  the  fourth  article  of  the  constitution ; 
it  has  been  frequently  exercised,  and  on  the  30th  of  April, 
1812,  Louisiana  was  admitted  into  the  Union,  upon  the 
same  footing  with  the  original  states.  In  what  manner 
has  this  power  been  exercised  with  respect  to  other  states? 
On  the  30th  of  April,  1802,  the  inhabitants  of  the  eastern 
division  of  the  territory  northwest  of  Ohio  were  author- 
ized to  form  for  themselves  a  constitution  and  state  gov- 
ernment; this  was  done,  and  they  were  afterwards  admitted 
into  the  Union.  Previous  to  their  admission  the  people 
of  that  country  were  governed  by  what  is  commonly 
termed  the  Ohio  ordinance;  that  the  population  consisted 
partly  of  citizens  of  the  United  States  and  partly  of  for- 
eigners may  be  collected  from  the  provisions  of  that  in- 
strument for  their  government;  that  a  great  body  of  aliens 
resided  among  them  is  known  to  many.  It  is  declared 
that  possessing  a  freehold  of  fifty  acres  of  land,  having 
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been  a  citizen  of  one  of  the  states^  and  being  resident  in 
the  district,  or  the- like  freehold,  and  two  years'  residence, 
shall  be  necessary  to  qualify  a  man  as  an  elector.  Here 
there  are  two  descriptions  of  persons :  First,  citizens  of 
the  United  States  with  a  freehold  and  actual  residence,  and 
second,  persons  not  citizens,  with  a  freehold  and  two  years' 
residence.  Were  they  not  all  equally  inhabitants?  and,  in 
the  act  of  admission,  is  there  any  distinction  made?  The 
inhabitants,  then,  who  were  authorized  to  form  a  state  gov- 
ernment for  themselves,  must  have  been  all  the  real  in- 
habitants of  the  country,  citizens  or  foreigners,  and  after 
the  admission  of  the  state  into  the  Union,  must  have 
equally  participated  in  all  its  advantages,  because  if  a  party 
only  were  entitled  to  its  benefit,  all  the  inhabitants  had  not 
formed  a  government  for  themselves.  Can  we,  for  an  in- 
stant, believe  that  a  wise,  just,  and  liberal  government,  like 
that  of  the  United  States,  would  invite  any  portion  of 
people,  who  were  enjoying  self-government  in  a  considera- 
ble degree,  to  place  themselves  in  a  situation  where  they 
would  be  entirely  deprived  of  it?  I  can  have  no  doubt 
that  all  the  inhabitants  of  the  state  of  Ohio  were  admitted 
citizens  of  that  state  by  their  admission  into  the  Union. 

Let  us  then  examine  and  discover,  if  possible,  any  dif- 
ference between  the  case  of  that  state  and  of  this.  Louisi- 
ana, it  is  said,  was  admitted  under  the  treaty  of  Paris,  by 
which  it  is  stipulated  that  the  inhabitants  shall  be  incx)rpo- 
rated  into  the  union  of  the  United  States  and  admitted 
as  soon  as  j>ossible,  according  to  the  principles  of  the  fed- 
eral constitution,  to  the  enjoyment  of  all  the  rights,  ad- 
vantages, and  immunities  of  citizens  of  the  United  States. 
It  is  then  contended  by  some  that  the  word  "inhabitants," 
used  in  the  act  of  February,  1811,  applies  solely  to  thoije 
who  were  inhabitants  in  1803. 

On  the  20th  of  February,  1811,  congress  passed  an  aot 
"enabling  the  people  of  the  territory  of  Orleans  to  form  a 
state  government."     It  commences  by  declaring  that  the 
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"inhabitants"  of  all  that  part  of  the  country  ceded  under 
the  name  of  Louisiana  shall  be  authorized  to  form  for 
themselves  a  state  government*  It  then  goes  on  and  de- 
scribes two  classes  of  inhabitants:  First,  citizens  of  the 
United  States,  and  all  persons  having  in  other  respects  the 
legal  qualifications  to  vote  for  representatives  in  the  general 
assembly.  Those  qualifications  are  the  same  as  those  of 
Ohio— two  years'  residence  and  a  freehold  for  those  who  are 
not  citizens.  We  here  find  no  distinction  between  the  old 
inhabitant  and  the  new;  the  man  who  has  been  here  twa 
years  and  has  fifty  acres  of  land,  let  him  be  citizen  or 
alien,  is  authorized  to  join  in  making  a  constitution  for 
all  the  inhabitants  of  Louisiana.  The  law  then  evidently 
does  not  mean  merely  "the  inhabitants  at  the  date  of  the 
treaty,"  and  it  will  be  found  tliat  the  only  question  in  this 
case  is,  whether  congress  had  a  right  to  include  any  othere 
than  citizens  in  their  act  of  admission. 

I  have  already  shown  that  they  have  exercised  this  right 
heretofore;  that  in  the  case  of  the  state  of  Ohio  it  was  not 
disputed,  and  it  does  not  become  us  at  this  time  to  question 
it. 

I  shall  now  consider  some  of  the  arguments  that  have 
been  urged  by  the  district  attorney  and  liis  colleague.  Al- 
though an  attempt  was  made  to  distinguish  between  the 
two  classes  of  inhabitants  (not  originally  citizens  of  the 
United  Slates),  yet,  in  truth,  their  arguments  go  as  well  to 
exclude  the  first  as  the  last  class.  It  is  contended  that  the 
only  mode  by  wliich  an  alien  can  be  naturalized  is  by  a 
compliance  with  the  uniform  rule;  that  this  is  the  only 
constitutional  mode;  that  the  expression  in  the  treaty  that 
"the  inhabitants  shall  be  admitted  according  to  the  princi- 
ples of  the  constitution,"  means  according  to  the  uniform 
rule  required  by  the  constitution.  If  so,  the  Creoles  of 
Louisiana  are  not  citizens  yet,  for  not  one  of  them  has 
complied  with  that  law.  But  one  of  the  gentlemen  has 
observed :  here  is  a  treaty,  and  treaties  are  paramount.  I 
48 
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can  never  subscribe  to  the  doctrine  that  treaties  can  do 
away  with  any  part  of  the  constitution.  I  will  go  as  far 
as  any  one  in  supporting  and  observing  tliem  in  anything 
not  repugnant  to  it.  If,  then,  the  uniform  system  be  the 
only  constitutional  one,  any  other  must  be  unconstitutiooal, 
and,  though  introduced  by  treaty,  is  void.  If  this  were 
the  only  constitutional  mode  I  should  tremble  for  the  fate 
of  the  Louisianians;  but,  fortunately  for  them  and  for 
others,  it  is  not  the  only  one.  The  expression  under  the 
treaty  is  that  they  shall  be  admitted  aceoixling  to  the  prin- 
ciples of  the  constitution;  that  is,  with  the  consent  of  con- 
gress, which  shall  be  obtained  as  soon  as  possible;  and  it 
has  been  since  given.  By  this  construction  every  part  is 
reconciled;  and  if  congress,  in  their  liberality,  included 
others  who  have  since  settled  in  the  country,  they  had  a 
right  to  do  so. 

It  is  said  that  the  law  respecting  alien  enemies  declares 
that  they  shall  all  be  apprehended  unless  actually  natural- 
ized ;  and  it  is  contended  that  the  only  actual  naturaliza- 
tion is  by  the  uniform  rule.  This  does  not  follow;  if  it 
did,  there  is  scarcely  a  Creole  who,  in  case  of  a  war  with 
France  or  Spain,  would  not  be  subject  to  its  penalties,  for 
none  of  them  have  complied  with  it.  The  government 
has  a  right,  by  treaty  or  by  the  admission  of  a  new  state, 
to  naturalize,  and  such  naturalization  is  equal  to  the  other. 

The  same  question  arose  in  Desboi^  GasSy  2  Martin's 
Reports,  185,  and  the  same  conclusion  reached.  In  con- 
struing the  meaning  of  the  word  "inhabitants"  it  is  said 
(p.  182):  "The  act  of  congress  authorizing  the  formation 
of  the  constitution  of  this  state  (10  Laws  U.  S.,  322)  was 
almost  literally  copied  from  that  which  authorized  that  of 
the  state  of  Ohio  (6  Laws  U.  S.,  120).  In  the  first  sec- 
tion of  the  latter  the  inh.zbUants  of  the  eastern  division  of 
the  territory  northwest  of  the  river  Ohio  are  authorized  to 
form  for  themselves  a  state  coustitution.  In  the  fourth 
section    the  persons  entitled  to  vote  for  members  of  the 
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convention  are  described :  First,  all  male  citizens  of  the 
Unitetl  States;  next,  all  other  persons  having,  etc.  The 
word  inhabitaniSj^  in  the  first  section  of  this  act,  must  be 
taken  lato  sensu,  it  cannot  be  restrained  so  as  to  include 
citizens  of  the  United  States  only,  for  other  persons  are 
afterwards  called  upon  to  vote.  There  is  not  any  treaty,  or 
other  instrument  which  may  be  said  to  control  it.  Every 
attempt  to  restrict  it  must  proceed  on  principles,  absolutely 
arbitrary.  If  the  word  is  to  be  taken  lato  senau  in  tl;e  act 
passed  in  favor  of  the  people  of  one  territory,  is  there  any 
reason  to  say  that  we  are  to  restrain  it,  in  another  act, 
passed  for  similar  purposes,  in  favor  of  the  people  of  an" 
other  territory?". 

The  cases  above  cited  are  referred  to  with  approval  by 
the  attorney  general  of  the  United  States  in  volume  13  of 
Official  Opinions,  p.  397,  who  also  cites  Wheaton's  Inter- 
national Laws  by  Lawrence,  p.  897,  in  support  of  the 
proposition,  and  the  cases  cited  have  not  been  overruled. 

The  only  case  we  have  found  holding  a  contrary  doctrine 
is  State  i\  Primrose,  3  Ala.,  546.  In  that  case  one  of  the 
grand  jurors  who  found  an  indictment^  was  a  native  of 
Ireland  and  settled  in  Louisiana  in  1811  and  three  years 
later  removed  to  Mobile,  Ala.  The  court  holds  in  effect 
that  he  was  not  within  the  terms  of  the  act  of  congress  ad- 
mitting Louisiana  into  tlie  Union.  The  most  favorable 
view  that  can  be  taken  of  the  case  is,  that  the  opinion  was 
written  off-hand  and  without  any  previous  investigation  of 
the  questions  involved.  On  the  main  point  not  a  single 
authority  is  cited  nor  are  the  principles  discussed  upon  ' 
which  other  courts  have  placed  a  construction  upon  the 
word  "  inhabitants."  At  the  close  of  the  opinion  the  judge 
frankly  says  that  he  had  not  seen  the  decisions  of  the 
Louisiana  courts  and  therefore  those  cases  had  no  influ- 
ence on  the  judgment  of  the  court.  So  far  as  we  have 
observed,  after  a  very  careful  examination,  the  doctrine  of 
that  case  has  not  been  approved  in  a  single  instance. 
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In  American  Ins.  Co.  v.  Canter,  1  Peters,  542,  the  su- 
preme court  of  the  United  States  said :  "On  the  2d  of  Feb- 
ruary, 1819,  Spain  ceded  Florida  to  the  United  Slates. 
The  sixth  article  of  the  treaty  of  cession  contains  the  fol- 
lowing provision:  'Tiie  inhabitants  of  the  territories 
whicli  his  Catholic  majesty  cedes  to  tlie  United  States  by  ' 
this  treaty  shall  be  incorporated  in  the  Union  of  the 
United  States  as  soon  as  may  be  consistent  with  the  prin- 
ciples of  the  federal  constitution,  and  admitted  to  the  en- 
joyment of  the  privileji^es,  rights,  and  immunities  of  the 
citizens  of  the  United  States.'  This  treaty  is  the  law  of 
the  land,  and  admits  the  inhabitants  of  Florida  to  the  en- 
joyment of  the  privileges,  rights,  and  immunities  of  the 
citizens  of  the  United  States." 

There  are  other  decisions  of  the  supreme  court  of  the 
United  States  affirming  this  doctrine,  and  the  same  rule  is 
recognized  by  congress  in  contested  elections. 

In  the  report  of  the  committee  on  elections  in  the  case 
of  Mr.  Ijevy,  delegate  from  the  territory  of  Florida  (Con- 
tested Election  Cases,  2d  Session  38th  Congress,  41),  it  is 
said  :  "The  fourth  section  of  the  act  of  congress  of  April 
14,  1802,  secures  to  the  infant  children  of  (>ersons  natu- 
ralized, the  benefit  of  their  parents'  naturalization,  provided 
such  children  were  at  the  time  living  in  the  United  States. 
It  matters  not  whether  the  naturalization  be  effected  bv  act 
of  congress,  by  treaty,  or  by  the  admission  of  new  states, 
the  provision  is  alike  applicable.  The  condition  of  the 
parent  is  impressed  upon  the  child."  This  right  exists 
under  the  war  and  treaty-making  powers  of  the  govern- 
ment, and  the  right  to  control  the  territory  an  I  property 
of  the  United  States  and  admit  new  states  inti»  the  Union. 

There  are  three  modes,  therefore,  by  which  citizenship 
may  be  acquired:  First,  birth;  second,  proceedings  in  a 
court  of  record;  third,  by  treaty  or  act  of  congress  admit- 
ting new  states.  The  third  proposition  will  be  more  fully 
illustrated  bv  a  reference  to  the  admission  of  the  state  of 
Texas  into  the  Union. 


Vol.  31]         JANUARY  TERM,  1891.  757 


State,  ex  rel.  Thayer,  ▼.  Boyd. 


On  the  1st  day  of  March,  1845,  a  resolution  was  adopted 
by  congress  as  follows:  "That  congress  doth  consent  that 
the  territory  properly  included  within  and  rightfully  be- 
longing to  the  republic  of  Texas  may  be  erected  into  a 
new  state,  to  be  called  the  state  of  Texas,  with  a  republi- 
can form  of  government,  to  be  adopted  by  the  people  of 
said  republic,  by  deputies  in  convention  assembled,  with 
the  consent  of  the  existing  government,  in  order  that  the 
same  may  be  admitted  as  one  of  the  states  of  this  Union." 
(5  U.  S.  Stats,  at  Large,  797.) 

In  pursuance  of  this  resolution.  President  Jones,  of 
Texas,  called  a  delegate  convention  of  sixty- one  members, 
who  met  July  4,  1845;  ratified  the  proposition  made  by 
congress;  prepared  a  constitution  for  Texas  as  a  state  in  the 
Union,  and  submitted  the  same  to  the  people  of  Texas,  who 
approved  it.  In  December  following,  a  joint  resolution 
was  adopted  by  congress  as  follows: 

"jBe  it  resolved  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled^ 
That  the  state  of  Texas  shall  l>e  one,  and  is  hereby  declared 
one,  of  the  United  States  of  America,  and  admitted  into 
the  Union  on  an  equal  footing  with  the  original  states  in 
all  respects  whatsoever.'^ 

It  will  be  observed  that  the  proceedings  admitting  Texas 
into  the  Union  were  somewhat  similar,  although  not  aa 
full,  comprehensive,  and  complete,  as  the  act  admitting  Ne- 
braska. 

Under  the  act  admitting  Texas  the  inhabitants  of  Texas, 
after  the  declaration  of  independence,  became  at  once  citi- 
zens of  the  United  States. 

In  Cryer  v.  Andrews,  11  Tex.,  183,  the  supreme  court  of 
Texas  says:  "When  the  congress  of  the  United  States, 
under  the  authority  to  admit  new  states,  receives  a  foreign 
nation  into  the  confederacy,  the  laws  of  these  respective 
nations,  in  relation  to  the  naturalization  of  individual  em- 
igrants, have  no  application  to  the  respective  citizens  of 
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each.  By  the  very  act  of  Union,  the  citizens  of  each  be- 
come citizens  of  the  government  or  governments  formed 
by  this  Union.  The  position  which  has  been  sometimes 
broached,  that  the  citizens  of  Texas  must  submit  to  the  laws 
of  uaturah'zation  before  they  can  become  citizens  of  the  Uni- 
ted States,  is  quite  preposterous.  No  such  doctrine  was  ever 
admitted  or  applied  to  tlie  citizens  or  inhabitants  of  Louisi- 
ana or  Florida — countries  acquired  by  purchase.  (2  Martin, 
168  ;  3  Id.,  733.)  Much  less  is  it  applicable  to  the  citizens 
of  a  state,  which  by  voluntary  treaty  or  l^islation  becomes 
incorporated  into  the  United  States.  And  if  the  citizens  of 
Texas  cannot  be  deprived  of  their  franchise  as  citizens  of 
the  United  States,  neither  can  citizens  of  the  latter  be 
stripped  of  the  immunities  and  privileges  pertaining  to  the 
citizens  of  this  state." 

In  Barrett  r.  Kelly,  31  Tex.,  481,  the  question  was 
again  before  the  supreme  court  of  that  state,  and  it  is  said 
when  the  annexation  to  the  United  States  took  place  in 
1845,  we  became  a  part  and  parcel  of  the  ITnited  States, 
and  none  of  the  citizens  of  the  United  Slates  were  aliens 
to  Texas,  and  the  citizens  of  Texas  would  l>e  in  iheir  own 
country  from  the  St.  Lawrence  to  the  Gulf  of  Mexico. 
Other  cases  sustaining  the  same  views  can  l)e  found,  hut 
by  reason  of  the  great  length  to  which  this  opinion  has 
been  extended  must  be  omitted.  In  effect,  the  union  of 
the  nine  original  states  nationalized  them,  whicli  is  but 
another  name  for  naturalization,  and  when  the  act  for  the 
admission  of  a  new  state  authorizes  the  "inhabitants" 
thereof  or  "  people  "  therein  to  form  a  state  government,  and 
the  new  state  so  formed  iis  "admitted  into  the  Union  on 
an  equal  footing  with  the  original  states  in  all  respects  what- 
soever," the  conditions  are  precisely  the  same  as  those  on 
which  the  original  nine  formed  the  Union,  and  the  other 
members  of  the  original  thirteen  came  into  the  Union. 

Had  Nebraska  been  one  of  the  original  nine  states  every 
inhabitant  of  the  state  would,  by  the  union,  have  become 
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a  citizen  of  the  United  States.  It  was  "admitted  into  the 
Union  upon  an  eqnal  footing  with  the  original  states  in  all 
resj)ects  wliatsoever."  Broader  or  more  comprehensive 
language  could  not  be  used,  and  its  meaning  cannot  be 
restricted  without  doing  violence  to  the  words  employed. 

In  the  third  article  of  the  treaty  of  Paris  of  April  30^ 
1803,  by  which  the  territory  of  Louisiana  was  acquired,  it 
is  provided:  "The  inhabitants  of  the  ceded  territory  shall 
be  incorp<)rated  in  the  Union  of  the  United  States,  and 
admitted  as  soon  as  possible,  according  to  the  princij)lesof 
the  federal  constitution,  to  the  enjoyment  of  all  the  rights, 
advantages,  and  immunities  of  citizens  of  the  United 
States,  and  in  the  meantime  they  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty,  property, 
and  the  religion  which  they  profess."  This  stipulation 
oould  not  have  been  intended  to  be  restricted  to  the  com- 
paratively small  number  of  inhabitants  tlun  occupying 
the  territory  which  now  forms  the  state  of  Louisiana,  as 
the  land  ceded  was  an  empire  in  extent,  and  has  since 
formed  a  very  large  number  of  states.  The  stipulation, 
therefore,  was,  in  effect,  that  on  the  admission  of  each  state 
into  the  Union  all  the  bona  fide  inhabitants  therein  should 
thereupon- be  entitled  to  enjoy  "all  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States." 

The  admission  of  a  state  into  the  Union  partakes  of  the 
nature  of  a  treaty  with  the  inhabitants  that,  in  consideration 
of  their  forming  a  state  government,  they  shall  enjoy  cer- 
tain rights,  privileges,  and  immunities.  It  may  be  said  to 
be  to  some  extent  a  joinder  of  the  law-making  and  treaty- 
making  powers  of  the  government.  Both  parties  derive 
benefit  from  the  accession  of  the  new  state,  and  it  is  a  mat- 
ter of  public  history  that  congress  has  been  exceedingly 
libera]  in  the  benefits  conferred  upon  the  new  states  of  the 
nation.  Congress  may,  no  doubt,  impose  other  conditions 
upon  the  inhabitants  of  a  state  seeking  admission  into  the 
Union,  but  it  is  sufficient  to  say  that  it  has  not  done  so  in 
this  case. 
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It  is  000 tended  on  behalf  of  the  attorneys  for  the  relator 
that,  because  no  cases  can  be  found  sustaining  their  view 
of  the  law  except  the  Alabama  one,  therefore,  the  ques- 
tion has  never  arisen,  or,  if  so,  been  decided  adversely 
to  the  defendant.  In  this,  however,  they  are  mistaken. 
The  Louisiana  cases  which  were  decided  in  the  early  his- 
tory of  the  goverment,  one  of  them  by  a  judge  of  the 
United  States  court,  have  been  followed  apparently  w^'thout 
question,  and  are  cited  with  approval  by  the  attorney  gen- 
eral of  the  United  States.  But  in  this  case  it  is  not  nec- 
essary to  go  to  the  extent  of  the  cases  cited. 

The  answer  alleges  that  Joseph  Boyd,  the  father  of  the 
defendant,  in  the  year  1849,  and  long  prior  to  the  time 
that  the  defendant  reached  his  majority,  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States.  Had  he  re- 
sided in  this  state  at  the  time  of  the  adoption  of  the  first 
constitution  he  would  have  been  a  legal  voter  therein  and 
expressly  authorized  by  the  enabling  act  to  vote  for  any 
officer  to  be  elected  by  the  state  of  Nebraska.  The  maxim 
of  the  law  is,  *^  partus  sequuntwn  patrein ;  "  that  is,  "Ae 
children  follow  the  condition  of  their  father."  (Webster 
on  Citizenship,  133.)  This  is  the  rule  in  regard  to 
freemen,  although  a  different  rule  exists  in  the  case  of 
animals  and  slaves.  (I  Bouv.  Institute,  note  167,  502;  2 
Bouv.  Law  Diet.,  147.)  The  son,  therefore,  was  in  the 
same  condition  when  he  became  of  age,  as  his  father,  and 
was  a  citizen  of  the  territory  of  Nebraska.  Congress 
passed  an  enabling  act  for  the  territory  to  admit  a  certain 
portion  of  it  as  a  state,  should  the  inhabitants  be  so  in- 
clined. In  effect,  congress  said  to  the  future  state,  that  in 
addition  to  representation  in  the  senate,  and  a  member  hav- 
ing full  power  in  the  house,  "  We'll  donate  to  you  seventy- 
two  sections  of  land  for  a  university ;  two  sections  in  each 
township  for  the  support  of  common  schools;  twenty  sec- 
tions of  land  for  the  erection  of  public  buildings  at  the 
capital  of  the  state;  all  salt  springs  within  the  state,  not 
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exceeding  twelve  in  number,  with  six  sections  of  land  ad- 
joining ;  and  five  per  cent  of  the  proceeds  of  the  sale  of  all 
public  lands  lying  within  the  state  after  deducting  the  ex- 
penses incident  to  the  same.''  There  was  also  an  appropri- 
ation to  pay  the  expenses  of  the  convention.  Similar  offers 
have  been  made  to  all  other  states  except  Texas. 

It  has  never  been  the  policy  of  congress  to  force  a  terri- 
tory to  accept  a  state  government.  In  all  oases  the  admis- 
sion of  the  state  has  been  on  the  voluntary  application  and 
consent  of  the  people  of  such  state.  Judging  the  future  by 
the  past,  the  people  of  a  territory  might  preserve  their  ter- 
ritorial character  to  the  end  of  time  and  there  would  be  no 
attempt  on  the  part  of  the  United  States  to  coerce  them 
into  the  Union. 

The  enabling  act  admitting  a  state  is  in  the  nature  of  a 
treaty  with  the  inhabitants  of  such  state.  Now  in  the 
case  of  Texas  there  was  no  treaty.  The  language  of  the 
act  of  March  1,  1846,  for  the  admission  of  Texas  is: 
"Congress  doth  consent  that  the  territory  proi>erly  in- 
cluded within  and  rightfully  belonging  to  the  republic  of 
Texas  may  be  erected  into  a  new  state  to  be  called  the  state 
of  Texas,  with  a  republican  form  of  government,  to  be 
adopted  by  the  people  of  said  republic  by  deputies  in  con- 
vention assembled,  with  the  consent  of  the  existing  gov- 
ernment, in  order  that  the  same  may  be  admitted  as  one  of 
the  states  of  this  Union."  Then  follows  certain  conditions 
which  were  accepted  by  the  state  of  Texas.  All  white  in- 
habitants of  the  state  of  Texas  at  the  time  of  its  declara- 
tion of  independence  were  held  to  be  citizens  of  that  re- 
public, and  this  by  the  mere  force  of  the  declaration  of 
independence.  Now  if  a  citizen  of  Texas,  by  the  mere 
admission  of  that  state  into  the  Union,  became,  ipsofactOy 
a  citizen  of  the  United  States,  why  does  not  the  same  rule 
apply  on  the  admission  of  a  territory? 

It  may  be  said  that  a  foreign  state  occupies  a  different 
position   from  that  of  territory  belonging  to  the  United 
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States.  If  so,  however,  the  difference  would  seem  to  be  in 
favor  of  the  inhabitants  of  the  territory.  Thev  have 
grown  up  under  the  fostering  care  of  the  government  and 
their  sentiments  and  sympathies  favorable  and  friendly  to 
it.  This  is  illustrated  by  the  very  lai'gc  number  of  volun- 
teers that  were  furnished  by  every  western  state.  In  case 
of  the  admission  of  a  state,  like  Texas,  containing  a  con- 
siderable mixed  and  Mexican  population,  there  (?puld  not 
l)e  from  the  nature  of  the  cjise  the  same  loyalty  to  the  gen- 
eral government  as  in  the  people  of  the  territories.  In 
reason,  therefore,  every  citizen  of  the  territory  when  it  was 
admitted  into  the  Union  became,  ipso  facto,  a  citizen  of  the 
Ignited  States.  In  the  one  case  the  enabling  act  is  addressed 
to  the  state,  and  in  the  other  to  people  of  the  territory. 
The  proi>ositions  are  the  same  in  substance  in  both,  and 
the  result  of  the  acceptance  of  the  proposition  the  same  in 
lK)th  cases,  viz.,  admission  as  a  state  upon  an  equal  footing 
with  the  original  states.  Suppose  the  United  States  should 
proi)Ose  to  the  people  of  Manitoba  to  be  admitted  as  a  state 
and  they  should  accept  the  proposition  and  thereupon  be 
admitted  as  a  state  of  the  Union  on  an  equal  footing  with 
the  original  states,  would  not  every  citizen  of  that  colony 
thereby  become  a  citizen  of  the  United  States? 

The  international  law  as  understood  in  England  has 
never  been  adopted  in  this  country.  In  2  Opinions  of  the 
Attorneys  General,  356,  it  is  said:  "  We  take  our  knowl- 
edge of  international  law  not  from  the  Municipal  Code 
of  England,  but  from  natural  reason  and  justice ;  from 
writers  of  known  wisdom,  and  the  practice  of  civilized 
nations.'^ 

In  conclusion,  I  desire  to  call  attention  to  the  case  of 
Attorney  General  v.  The  City  of  Detroit^  44  N.  W.  Rep., 
388.  Prior  to  the  admission  of  Michigan  into  the  Union 
considerable  difficulty  had  arisen  between  that  territory 
and  the  state  of  Ohio  in  regard  to  the  northern  l)oundary 
of  Ohio  and  the  southern  boundary  of  the  territory  of 
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^fichigan.  The  militia  seems  to  have  been  called  out  on 
both  sides,  although  wiser  counsels  prevailed  and  there 
were  no  actual  hostilities.  Michigan,  however,  did  not 
avail  itself  of  the  enabling  act  which  was  thought  to  favor 
the  state  of  Ohio  by  giving  it  the  disputed  territory,  hence 
no  attempt  was  made  to  organize  under  the  enabling  act, 
but  the  legislature  of  the  territory  passed  an  act  in  pursu- 
ance of  wliich  a  constitution  was  adopted,  senators  elected, 
and  a  representative  in  congress.  One  of  the  provisions 
of  this  constitution  was,  that  each  male  inhabitant  residing 
in  the  state  on  the  24th  day  of  June,  1835,  should  be  en- 
titled to  vote  at  such  election.  In  the  case  cited  it  was 
held  that  a  registration  act  which  failed  to  provide  for  this 
class  of  voters  was  unconstitutional  and  void.  In  the  ex- 
amination of  the  debates  relating  to  the  admission  of  that 
state  the  boundary  question  seems  to  have  been  a  promi- 
nent feature  and  absorbed  the  attention  of  the  members 
more  particularly  from  Ohio  and  Indiana,  some  of  whom 
claimed  the  state  was  attempting  to  break  into  the  Union. 
There  is  considerable'discussion  in  regard  to  the  provision 
of  the  constitution  above  referred  to,  but  it  seemed  to 
have  been  generally  acquiesced  in  and  the  bill  finally  passed 
both  houses  by  a  very  large  majority. 

The  writer  has  spent  considerable  time  in  the  considera- 
tion of  the  case  and  has  examined  every  case  pro  and  con 
bearing  upon  the  question,  and  is  forced  to  the  belief  that 
the  defendant  is  a  citizen.  In  any  event  the  principal 
question  presented  by  the  answer — the  one  which  controls 
this  decision — is,  in  the  opinion  of  the  writer,  a  pure  ques- 
tion of  law  arising  under  the  laws  of  the  United  States, 
and  must  ultimately  be  determined  by  the  United  States  su- 
preme court,  and  the  decision  of  this  court  is  at  the  mast 
but  a  step  in  the  progress  of  the  case. 

This  is  not  a  political  question.  There  must  be  one 
place  where  a  party  can  as.sert  his  rights,  where  no  inquiry 
will  be  made  as  to  his  political  opinions,  where  no  extra- 
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iieoiis  matter  will  be  permitted  to  intervene  to  his  prejudice. 
That  place  is  a  court  of  justice.  Here  the  rich  and  poor, 
high  and  low,  stand  upon  an  equality,  and  the  court  looks 
not  at  the  litigant  but  to  his  rights  as  shown  by  the  record, 
and  fearlessly  declares  the  law. 

In  my  view  the  answer  states  a  complete  defense  to  the 
action. 

I  have  not  discussed  the  rights  of  the  relator  to  bring 
the  action,  as  the  case  has  not  yet  reached  a  stage  where 
such  discussion  is  necessary.  When  that  jwint  is  reached, 
I  will  make  a  full  examination  of  the  law  in  relation 
thereto,  and  if,  after  such  examination,  the  relator^s  right 
to  the  office  should  bo  clear,  my  duty  to  render  judgment 
in  his  favor  will  be  cheerfully  perfornud. 

[Filed  February  17, 1892.] 

Maxwell,  Ch.  J.,  dissenting. 

This  case  was  submitted  to  this  court  on  a  demurrer  to 
the  answer  of  the  defendant.  The  question  involved  in 
that  answer  related  entirely  to  the  citizenship  of  the  de- 
fendant, and  upon  the  demurrer  being  sustaincil,  the  de- 
fendant had  the  right  to  amend  his  answer  if  he  so  desired. 
Sec.  146  of  the  Code  provides,  "If  the  demurrer  be  sus- 
tained, the  adverse  party  may  amend,  if  the  defect  can  he 
remedied,  by  way  of  amendment,  \vith  or  without  coj^ts,  as 
the  court  in  its  discretion  shall  direct.'*  The  answer  was 
clearly  amendable,  an  J  the  right  to  amend  in  such  cases  has 
always,  so  far  as  I  am  aware,  been  sustained.  When  I 
prepared  my  opinion  in  May  last,  I  suppostxl  that  leave  to 
amend  would  be  given  if  desired,  and  therefore  expressly 
say  in  that  opinion  that  I  had  not  examineil  the  question 
as  to  the  succession  in  case  Boyd  was  removed.  The  ques- 
tion of  the  succession  seemed  to  he  of  considerable  impor- 
tance, and  as  the  court  at  the  outset  had  made  the  order 
permitting  the  relator  to  institute  the  action  so  far  coiuii- 
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tional,  that  it  would  permit  the  lieutenant  governor  to 
intervene  if  he  saw  fit  to  do  so,  it  was  but  reasonable  to 
suppose  that  in  case  the  defendant  was  found  not  en- 
titled to  hold  the  office,  the  case  would  be  set  down  for 
argument  as  to  the  proper  person  to  succeed  hira,  and  tljat 
no  conclusion  would  be  reached  until  after  such  argument. 
When  the  majority  opinion  was  filed,  however,  it  appeared 
that  my  associates  did  not  so  understand  the  case,  but  pro- 
ceeded to  decide  that  the  relator  was  entitled  to  the  office. 

The  matter  required  time  for  proper  examination,  and 
as  the  principal  question,  viz.,  the  citizenship  of  the  de- 
fendant must  be  determined  by  the  supreme  court  of  the 
United  States,  I  have  deferred  filing  my  views  upon  the 
questions  indicated  until  that  great  tribunal  had  determined 
the  main  question,  which  it  has  now  done  in  a  manner 
creditable  to  the  court.  All  questions  relating  to  citizen- 
ship were  authoritatively  settled  by  that  opinion,  and  need 
not  be  noticed  here. 

I  think  the  majority  of  the  court  erred  in  holding  that 
the  relator  had  a  right  to  continue  in  office. 

Sec.  l,art.  5,  of  the  constitution  provides  "That  the 
the  executive  department  shall  consist  of  a  governor,  lieu- 
tenant governor,  secretary  of  state,  auditor  of  public 
accounts,  treasurer,  superintendent  of  public  instruction, 
attorney  general,  and  commissioner  of  public  lands  and 
buildings,  who  shall  each  hold  his  office  for  the  term  of 
two  years  from  the  first  Thursday  and  (afl^r)  the  first 
Tuesday  in  January  next  aft^r  his  election,  and  until  his 
successor  is  elected  and  qualified ;  Provided,  however ,  That 
the  first  election  of  said  officers  shall  be  held  on  the  Tuesday 
succeeding  the  first  Monday  in  November,  1876,  and  each 
succeeding  election  shall  be  held  at  the  same  relative  time 
in  each  even  year  thereafter.  The  governor,  secretary  of 
8tate,  auditor  of  public  accounts,  and  treasurer  shall  reside 
at  the  seat  of  government  during  their  terms  of  office,  and 
kooj>  the  public  records,  books,  and  papers  there,  and  shall 
perform  such  duties  as  may  be  required  by  law/' 
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Sec.  2  provides  "  That  no  person  shall  be  eligible  to  the 
office  of  governor  or  lieutenant  governor  who  shall  not 
have  attained  the  age  of  thirty  years,  and  been  for  two 
years  next  preceding  his  election  a  citizen  of  the  United 
States  and  of  this  state.  None  of  the  officers  of  the  exec- 
utive department  shall  be  eligible  to  any  other  state  office 
during  the  period  for  which  they  shall  have  been  elected." 

We  are  told  in  the  majority  opinion:  "The  inquiiy 
is  not  whether  he  (Boyd)  received  a  plurality  of  votes,  but 
did  he  have  the  qualifications  to  be  elected?  *  *  ♦ 
Elected,  as  used  in  the  constitution,  means  the  choosing 
of  a  person  eligible  to  be  chosen."  This  language,  if  I 
understand  it  correctly,  means  that  the  voters  of  the  state 
may  every  one  cast  their  votes  for  an  individual  for  the 
office  of  governor,  and  the  person  so  chosen  may  take 
the  oath  and  give  the  bond  required  by  law  and  enter 
upon  the  duties  of  the  office,  yet  the  incumbent  may  set 
himself  up  as  judge,  jury,  and  beneficiary  in  the  case,  and 
for  some  alleged  cause  refuse  to  surrender  the  office  to  the 
person  lawfully  chosen  by  the  electors  of  the  state.  He 
may  not  only  do  this,  but  fill  his  apartments  with  armed 
men  to  assert  his  alleged  rights  in  the  premises  in  defiance 
of  the  will  of  the  people,  and  thus  bring  reproach  upon  re- 
publican institutions.  If  the  governor  whose  term  has 
expired  may  still  continue  in  office  after  the  expiration  of 
his  term  when  another  has  been  elected  to  succeed  him,  and 
keep  the  |)erson  elected  out  of  the  office,  tlien  every  other 
officer  in  the  state  may  do  the  same.  If  this  is  established 
as  sound  law,  it  will  be  found  to  be  far-reaching  in  its  scope. 
If  it  is  a  proper  rule  to  apply  in  the  construction  of  a  state 
constitution,  it  will'be  found  equally  applicable  when  ap- 
plied to  the  constitution  of  the  United  States,  and  thus 
become  settled  law  tliat  the  incumbent  in  an  office  may 
retain  the  same,  notwithstanding  another  has  been  chosen 
to  fill  the  place  and  has  qualified  and  accepted  the  position. 
It  is  a  startling  doctrine.     There  are  times  in  the  history 
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of  the  nation  and  state  when,  from  a  conjunction  of  cir- 
cumstances, 3uch  a  rule  might  be  used  to  defeat  the  popuhir 
will,  if  not  create  anarchy  and  the  destruction  of  free  gov- 
ernment.    At  common  law,  in  many  cases,  an  office  was 
r^arded  as   in   the  nature  of  a  freehold,  and  hence  that 
there  was  an  implied  right  to  hold  over,  unless  it  was 
otherwise   provided.  {Rex  i\  Doncaster,  2  Ld.  Raymond, 
1564;  Foot  v.  Pi-owae,  1  Str.,  626.)     In  this  country,  how- 
ever, a  public  office  is  not  considered  as  a  freehold,  aud  us 
against  the  public,  the  officer  has  no  property  in  the  office. 
Officers  are  elected  or  appointed  for  definite  terms,  and  to 
guard   against  lapses — periods  when   there  would  lie  no 
officer  to  disclmrge  the  duties,  and  thereby  the  public  suffer 
— there  i.)  a  provision  that  the  officer  shall  hold  until  his 
successor  is  electerl  aud  qualified.     The  provision  is  for  the 
benefit  of  the  public,  not  the  officer.     It  is  merely  a  length- 
ening out  of  the  term  to  the  commencement  of  that  ef  the 
new  incumbent.     Then  the  term  of  the  officer  comes  to  an 
end.    Another  has  l>een  chosen  in  his  place.     If  that  person 
is  disqualified,  the  law  points  out  a  plain  and  adequate 
remedy  at  the  suit  of  the  state  conducted  by  the  propter  law 
officer,  where  the  incumt)ent  can  be  heard  and  his  rights 
determined.     A  private  citizen,  not  himself  making  any 
claim  to  an  office  by  election  or  appointment,  cannot  insti- 
tute proceedings  in  quo  warranto  against  an  officer,  and  an 
incumbent  whose  term  has  expired  and  is  succeeded    by 
another,  is  as  to  that  office  a  mere  private  citizen  and  can- 
not maintain  the  action.     It  is  very  evident  to  my  mind 
that  the  relator  in  this  case  has  no  right  to  act  as  such 
relator,  and  that  he  had  no  right  fo  hold  over  his  term. 
The  only  safety  in  a  republican  form  of  government  is  to 
carry  out  the  will  of  the  people.     When  there  is  a  desire 
or  determination  to  defeat  that,  pretexts — many  of  thorn  . 
specious   and  plausible — are  never  wanting,  but  it  is  the 
duty  of  every  court  as  well  as  every  patriot  to  frown  upon 
all  attempts  to  defeat  the  popular  choice  as  declared  through 
the  ballot-box. 
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Sec.  16,  art.  5,  of  the  constitution  provides,  '*In  case  of 
the  death,  impeachment,  and  notice  thereof  to  the  accused, 
failure  to  quah* fy,  resignation,  absence  from  the  state,  or 
other  disability  of  the  governor,  the  powers,  duties,  and 
emoluments  of  the  office  for  the  residue  of  the  term,  or 
until  the  disability  shall  be  removed,  shall  devolve  upon 
the  lieutenant  governor."  These  provisions  seem  to  cover 
every  conceivable  case.  **In  case  of  death,  impeachment, 
and  notice  thereof  to  the  accused,  failure  to  qualify,  resig- 
nation, absence  from  the  state,  or  other  disability  of  the 
governor,  the  lieutenant  governor  shall  discharge  the  duties 
thereof  In  the  majority  opinion  we  are  told  in  effect 
that  none  of  these  provisions  entitle  i  he  lieutenant  governor 
to  act.  No  cases  are  cited  in  support  of  this  position, 
and  after  a  pretty  thorough  search  lam  unable  to  find  a 
single  case  that  sustains  the  rule  contended  for. 

Webster  defines  lieutenant  governor  as  '*  an  officer  of  state, 
being  next  in  i*ank  to  the  governor,  and,  in  case  of  death  or 
resignation  of  the  latter,  himself  acting  as  governor.  A 
deputy  governor."  (Am.  Diet.  [Ed.  of  1881],  771.)  The 
word  "  lieu "  is  derived  from  the  latin  word  locus,  and 
means  place,  room,  stead.  (Id.)  In  fact  he  is  deputy  gov- 
ernor. He  is  elected  at  the  same  time  that  the  governor  is 
elected  and  for  the  same  term  of  office.  The  constitution, 
after  enumerating  a  number  of  cases,  among  others  when 
the  governor  fails  to  qualify,  declares  that  the  lieutenant 
governor  shall  fill  the  place.  Now  if  a  person  elected 
governor  fails  to  qualify  and  accept  the  office,  he  does  not 
become  governor  by  the  election.  He  at  the  most  is 
governor  elect.  In  such  case  there  is  a  failure  on  the  part 
of  the  electors  to  obtain  the  person  they  have  chosen.  In 
effect  the  election  fails;  but  does  the  preceding  governor 
hold  over?  The  constitution  says,  in  effect,  that  he  shall 
hold  the  office  until  his  successor  is  elected  and  qualifiwl. 
The  successor  in  such  case,  however,  has  failed  to  qualify, 
juul  the  case  would  seem  to  be  very  much  stronger  on  belialf 
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of  the  former  incumbent  than  the  case  under  considemtion, 
yet  in  such  case  it  is  conceded  that  the  lieutenant  governor 
would  become  the  governor  of  the  slate,  and  the  term  of 
the  former  incumbent  would  cease  on  the  first  Thursday 
after  the  first  Tuesday  in  January,  1891.  In  addition  to 
this,  the  section  of  the  constitution  above  quoted,  after 
enumerating  the  cases  named,  declares  that  in  case  of  any 
other  disability  of  the  governor  the  lieutenant  governor 
shall  act  as  governor.  In  the  majority  opinion  it  is  said, 
in  efiect,  that  these  words  do  not  mean  what  they  say; 
that  they  do  not  mean  any  disability  not  previously  desig* 
nated.  The  reason  why  they  fail  to  do  so  is  not  stated* 
From  the  reading  of  the  section  it  is  evident  that  the  in- 
tention was  to  include  ail  disabilities  by  reason  of  which 
the  person  elected  should  fail  or  cease  to  act  as  governor.. 
That  is  the  plain,  natural  import  of  the  words,  and  no 
court  is  justified,  either  in  law  or  reason,  to  adopt  a  forced 
construction.  As  well  contend  that  the  word  "  white " 
means  "  black  ''  as  that  the  word  "disability,"  in  the  con- 
nection in  which  it  is  used  in  the  section  above  quoted,  does 
not  cover  all  disabilities.  A  forced  and  unnatural  con- 
struction of  language,  either  in  a  constitution,  statute,  con- 
tract, or  other  instrument,  is  liable  to  be  fraught  with  wrong- 
and  injustice,  and  leaves  uncertain  what  view  may  be  taken 
by  the  court  of  any  instrument  or  document,  and  hence 
tends  to  unsettle  and  render  precarious  the  law  upon  the 
plainest  proposition,  and  therefore  that  mode  of  construction 
is  generally  discarded  by  the  courts.  In  addition  to  what 
has  been  said  as  to  the  right  of  the  lieutenant  governor  to 
succeed  the  governor,  it  will  be  noticed  that  there  is  no 
provision  in  case  of  vacancy  for  electing  a  governor  at  the 
next  general  election  after  the  vacancy  occurs.  Hence  if 
the  position  of  the  majority  of  the  court  is  right,  a  man  who 
did  not  receive  a  single  vote  for  the  office  may  hold  the 
office  of  governor  of  the  state  for  two  years  at  least,  and 
as  much  longer  as  possible ;  and  thus  government  of  the 
49 
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people  by  the  people  be  defeated,  and  the  first  step  taken 
to  Mexicanize  the  government  of  the  state. 

There  are  other  reasons  which  might  be  given;  among 
others,  the  statement  of  the  relator  in  one  of  his  applica- 
tions to  this  court  to  file  his  relation,  that  he  had  been 
forced  bv  the  defendant  to  abandon  the  office:  in  other 
words,  that  he  had  vacated  the  office  under  duress.  This 
is  an  affirmative  plea  and  is  repeated  in  the  answer  of  the 
defendant  to  this  extent.  It  is  charged  that  he  abandoned 
the  office,  and  the  two  together  make  it  certain  that  this 
took  place  soon  after  the  defendant  took  possession  of  the 
office.  If  the  relator  voluntarily  vacated  the  office  even 
for  a  moment,  the  tenure  would  thereby  be  severed  and  no 
after  acts  would  heal  the  breach.  If  he  was  forced  out 
under  duress,  the  proof  is  on  him  to  show  such  duress. 
The  plea,  as  I  understand  it,  admits  the  breaking  of  the 
tenure,  but  pleads  a  legal  excuse  therefor.  No  such  excuse 
appears  in  the  record,  and  tlie  breach  of  the  tenure,  in  my 
view,  stands  admitted. 

In  any  view  of  the  case,  therefore,  the  relator  ceased  to 
be  governor  of  this  state  on  January  7, 1891,  and  since  that 
time  had  no  right  to  bring  the  action,  or  bold  the  office  of 
governor. 
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State,  ex  rel.  Joseph  James,  v.  George  Lynn  etal 

[Filed  May  6,  1891.] 

Quo  Warranto:  Justice  op  the  Peace:  Incumbent HoLDrKO 
Over:  Bond.  There  was  a  vacaocj  in  the  office  of  a  jastioe  of 
the  peace  in  January,  1888,  and  one  J.  was  appointed  to  fill  the 
same,  who  qualified  as  required  by  ]aw.  At  the  election  Id  No- 
▼ember,  1888,  one  S.  was  elected  to  fill  said  office,  but  failed  to 
file  his  bond  in  the  time  fixed  by  statute,  whereupon  the  county 
board  refused  to  approve  the  same.  J.  on  the  7th  day  of  Jaun- 
ary,  1889,  filed  a  hold-over  bond,  which,  on  the  tenth  of  that 
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month,  the  coanty  board  refused  to  approve.  On  the  7th  of 
that  month  J.  filed  a  hold-over  bond,  which  the  board  refused 
to  approve,  and  on  the  10th  of  January,  1889,  a  second  bond. 
J.  filed  a  new  bond  which  the  board,  on  the  25th  of  that  month, 
refused  to  approve,  and  thereupon  declared  the  office  vacant  and 
appointed  one  L.  as  the  incumbent  thereof,  who  qualified  as  re- 
quired by  law,  and  entered  upon  the  duties  of  the  office.  In  an 
action  of  quo  warranto  by  J.  against  L.  to  oust  him  from  the 
possession  of  the  office,  Jield^  that  J.  could  not  continue  to  exer- 
cise the  duties  of  the  office  without  filing  a  sufficient  hold-over 
4  bond,  and  that  his  remedy  was  to  compel  the  county  board  to 

approve  his  bond. 

Original  proceeding  in  nature  of  quo  warranto. 

Joseph  James,  and  M.  A,  Hartigan,  for  relator: 

A  justice  of  the  peace  is  a  township  officer,  and  a  va- 
cancy in  the  office  must  be  filled  by  the  town  board.  (Comp. 
Stats.,  1887,  ch.  18,  art  4,  sees.  19,  47;  sec.  19,  p.  318; 
sec.  7,  p.  387 ;  so  held  of  supervisor.  State  v,  Taylor,  26 
Neb.,  580.)  Relator  was  entitled  to  hold  until  his  suc- 
cessor was  elected  and  qualified.  (Const.,  art.  6,  sees.  18, 
20;  Maxwell,  J.  P.  [1888  Ed.],  19.)  As  no  successor 
qualified  there  was  no  vacancy,  the  acts  of  the  board  were 
void,  and  its  appointee  au  intruder.  (McCrary,  Elections 
[3d  Ed.],  sees.  313,328 ;  Commonwealth  v,  Hanley,  9  Pa. 
St.,  513;  B(yrion  v.  Buck,  8  Kan.,  308;  Bond  v.  White, 
Id.,  333;  Graluim  v.  Cowgill,  13  Id.,  114;  Stable  v.  Conn, 
14  Id.,  218;  Page  v.  Hardin,  8  B.  Mon.  [Ky.],  648.) 
.The  statute  provides  the  grounds  of  removal  from  office. 
(Comp.  Stats.,  1887,  p.  310;  Gh'aham  v.  Cowgill,  supra,) 
As  to  what  issues  can  be  tried  by  quo  warranto :  People  v. 
Falheiibury,  2  Mich.,  349;  People  v.  May  worm,  5  Id., 
146;  Clark  v.  People,  15  111.,  217;  State  v.  Beecher,  15 
O.,  723. 

Bowen  &  Hoeppner  {John  A.  Casto,  for  county  board), 
contra: 

A  justice  of  the  peace  is  a  county  officer,  because  (1)  he 
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is  not  mentioned  among  the  township  officers  (Comp. 
Stats.,  1887,  p.  315,  sec.  4);  (2)  his  jurisdiction  is  co- 
extensive with  the  county  (Code,  sec.  904).  Hence  the 
county  board  should  fill  any  vacancy  in  the  office.  Re- 
lator should  have  filed  his  bond  January  3,  1889.  (Comp. 
Stats.,  1887,  p.  92,  sec.  6);  failing  to  do  so  he  lost  any 
rights  he  might  have  had  under  the  former  so-called  ap- 
pointment. He  must  show  a  better  title  to  the  office  than 
respondent.  {State  v.  Stein j  13  Neb.,  529,  and  cases  cited.)  » 
His  proper  remedy  was  mandamus  to  compel  the  board  to 
approve  the  bond. 

Per  Curiam. 

This  is  an  action  of  quo  warranto  brought  by  the  relator 
to  oust  the  defendant  from  the  office  of  justice  of  the  peace 
of  the  Fourth  ward  of  the  city  of  Hastings,  and  instate  the 
relator  therein. 

It  appears  from  the  record  that  on  the  13th  day  of  Jan- 
uary, 1888,  the  relator  was  appointed  justice  of  the  peace 
for  the  Fourth  ward  of  the  city  of  Hastings,  and  there- 
upon gave  a  bond,  which  was  duly  approved,  and  took  the 
oath  required  by  law.  At  the  election  in  November,  1888, 
one  E.  C.  Sawyer  was  elected  justice  of  the  peace  for  said 
ward,  and  on  the  10th  day  of  January,  1889,  duly  filed 
his  bond  with  three  sureties.  For  some  cause,  which  does 
not  appear,  this  bond  was  rejected  by  the  county  board. 
The  relator  on  the  7th  of  that  month  filed  a  hold-over  bond 
with  three  sureties,  which,  on  the  10th  of  the  month,  was 
also  rejected  by  the  county  board.  Sawyer  seems  to  have  sub- 
mitted to  the  decision,  of  the  board  in  refusing  to  approve 
his  official  bond,  and  asked  that  board  to  appoint  him  jus- 
tice of  the  peace  for  said  ward.  He  also  filed  a  second 
bond  for  their  approval  in  case  he  should  be  appointed. 
The  board  refused  to  appoint  Mr.  Sawyer,  whereupon  the 
relator,  on  the  10th  day  of  January,  1889,  seems  to  have 
filed  a  second  bond  which  was  also  rejected  by  the  county 
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board  on  the  25tli  of  that  month,  whereupon  the  said  board 
ileelared  the  office  vacant  and  proceeded  to  appoint  the  de- 
fendant, who  gave  a  bond  which  was  duly  approved,  and 
took  the  oath  required  by  law  and  has  since  exercised  the 
duties  of  the  office.  The  relator  claims  the  office  by  virtue 
of  his  appointment  continuing  until  his  successor  should 
be  elocted  and  qualified. 

Section  17,  chapter  10,  Compiled  Statutes,  provides  that 
"When  the  incuml^ent  of  an  office  is  re-elected  or  re- 
appointed, he  shall  qualify  by  taking  the  oath  and  giving 
the  bond  as  above  directed ;  but  when  such  officer  has  had 
public  funds  or  property  in  his  control,  his  bond  shall  not 
be  approved  until  he  has  produced  and  fully  accounted  for 
such  funds  and  property ;  and  when  it  is  ascertained  that 
the  incumbent  of  an  office  holds  over  by  reason  of  the  non- 
election  or  non-appointment  of  a  successor,  or  of  the  neg- 
lect or  refusal  of  the  successor  to  qualify,  he  shall  qualify 
anew  within  ten  days  from  the  time  at  which  his  successor, 
if  elected,  should  have  qualified." 

The  relator's  bonds  were  both  filed  within  the  ten  days 
required  by  statute.  The  cause  for  failing  to  approve  the 
same  is  not  shown.  It  must  be  presumed  that  a  sufficient 
cause  existed  to  justify  the  action  of  the  county  board,  al- 
though the  action  of  that  board  has  somewhat  the  appear- 
ance of  being  arbitrary ;  but  we  cannot  determine  that  mat- 
ter in  this  action.  The  remedy  of  the  relator,  upon  filing 
a  good  and  sufficient  bond  with  the  county  clerk,  and  upon 
taking  the  oath  required  by  law,  within  the  time  limited^ 
was  to  proceed  by  mandamua  against  the  board  to  compel 
the  approval  of  the  bond.  The  board  can  then  be  heard  in 
its  own  defense,  and  unless  adequate  cause  was  shown  for 
its  rejection  of  the  bond,  it  will  be  compelled  to  approve  the 
same.  The  bond  has  no  force  or  validity  until  approved, 
because  the  party  required  by  statute  to  approve  the  same, 
refuses  to  accept  it  as  a  sufficient  bond.  This,  however, 
would  not  prevent  a  sufficient  bond  which  had  been  duly 
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filed  and  which  the  board  was  compelled  to  approve  from 
being  in  force  from  the  time  it  should  have  been  approved. 
The  office  of  justice  of  the  peace  is  a  responsible  one, 
and  it  is  necessary  that  the  party  discharging  the  duties 
thereof  shall  have  given  bond  as  required  by  law.  If  be 
fails  to  give  a  sufficient  bond,  or  one  which  the  board  fails 
to  approve,  and  no  steps  are  taken  to  compel  such  approval, 
it  is  the  duty  of  the  board  to  declare  such  office  vacant  and 
appoint  an  incuml)ent  therefor.  That  was  done  in  this 
case,  and  the  defendant's  title  to  the  office  is  superior  to 
that  of  the  relator.     The  action  is  therefore 


Dismissed. 


The  other  judges  concur. 


31    774 

iLJ£I'  William  Marvin  v.  (Jeorge  Weider. 

[Filed  May  6, 1891.] 

1.  Fractioe:  Judges  of  Same  District:  Conflicting  HuLiKoa. 
In  a  district  where  there  are  two  jodgee^a  demurrer  to  an 
amended  petition  was  overruled  by  Judge  B.  and  leave  given 
the  defendant  to  answer,  which  he  did.  Afterwards  the  caose 
came  on  for  trial  before  Judge  A.,  who  sustained  an  objection  to 
the  introdaction  of  any  evidence,  on  the  ground  that  the  petition 
failed  to  state  a  cause  of  action.  Heldy  Error.  That  the  rnliDg 
of  one  Judge  upon  a  matter  directly  involved  in  the  case  i§ 
binding  upon  the  other,  unless  for  cause  it  is  set  aside. 

2.  Petition,  liberally  construed,  Held^  to  state  a  cause  of  action. 

3.  .  Qnestions  relating  to  the  sufficiency  of  the  petition  should 
be  determined  before  the  cause  comes  on  for  trial  before  a  jury; 
and,  where  no  objection  is  raised,  until  that  time  the  petition 
will,  if  possible,  be  sustained. 

Error  to  the  district  court  for  Pawnee  county.     Tried 
below  before  Appelget,  J. 
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Story  &  Story y  for  plaintiff  in  error. 
O.  M,  Humphrey  J  contra. 

Per  Curiam. 

This  action  was  brought  under  section  40,  chapter  4, 
Compiled  Statutes,  giving  a  lien  upon  the  offspring  of  cer- 
tain animals.  A  demurrer  to  the  amended  petition  was 
overruled  by  Judge  Broady,  and  leave  given  tlie  de- 
fendant to  answer.  The  defendant  thereupon  filed  an  an- 
swer denying  the  facts  stated  in  the  petition,  and  pleading 
that  such  facts  failed  to  state  a  cause  of  action.  Tlie  cause 
afterwards  came  on  for  trial  before  Judge  Appelget,  who, 
after  the  jury  had  been  impaneled  and  sworn,  sustained 
an  objection  to  the  introduction  of  any  testimony,  on  the 
ground  that  the  petition  failed  to  state  a  cause  of  action. 
This  is  a  practice  that  cannot  be  tolerated.  There  are  two 
judges  in  the  first  district,  and  a  ruling  made  by  one  must 
be  respected  by  the  other,  otherwise  confusion  and  uncer- 
tainty will  be  the  result. 

The  action  is  brought  against  the  defendant,  who,  it  is 
alleged,  purchased  the  mares  and  colts  on  which  the  plaint- 
iff had  a  lien,  and  that  he  secreted  the  colts  so  that  tiicy 
could  not  be  found,  whereby  the  plaintiff  was  deprived  of 
his  lien.  It  is  also  alleged  that  the  defendant  knew  of  the 
existence  of  this  lien  when  he  purchased  the  property.  Lib- 
erally construed,  the  petition  states  a  cause  of  action, 
although  it  is  probable  that  there  is  defect  of  parties  de- 
fendant, the  principal  debtor  being  a  necessary  party.  No 
objection  is  made  on  tin's  ground,  however,  and  it  is  at  most 
a  defect  of  parties,  which,  in  a  proper  case,  would  not  de- 
feat a  recovery. 

Questions  relating  to  the  sufficiency  of  a  petition  should 
be  determined  before  a  jury  is  called  and  witnesses  sub- 
poenaed in  the  case,  thus  adding  greatly  to  the  costs  and 
expenses  of  the  trial.    Where  objections  are  not  made  until 
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the  hearing,  a  petition  will,  if  possible,  be  sustained,  and 
the  cause  proceed  to  judgment 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Rever8£p  and  remanded. 
The  other  judges  concur. 


John  Flannagan  v.  J.  B.  Heath. 

[Filed  May  6, 1891.] 

1.  Aocount:  Rkyiew.  In  an  action  to  recover  the  balance  dne  oo 
an  acconnt,  the  items  of  which  and  credits  thereon  being  set  oak 
in  ful],  held,  that  the  evidence  sustained  the  Jadgment  of  the 
trial  court. 

iL  New  Trial:  Nkwly  Discovered  Eyidencb.  Where  newly- 
discovered  evidence  is  merely  cnmnlative,  and  is  not  of  ao  con* 
trolling  a  character  that  it  will  probably  change  the  verdict,  it  is 
not  sufficient  to  justify  the  granting  of  a  new  trial. 

3.  Account :  Reyiew.  In  an  action  to  recover  the  balance  of  an 
account  where  in  the  prayer  it  is  sought  to  recover  *'  the  amount 
of  said  bill,''  no  definite  sum  being  named  therein,  and  no  ob> 
jection  has  been  made  in  the  motion  for  a  new  trial  that  the 
judgment  is  excessive,  the  question  of  such  excess  will  not  be 
considered  by  the  supreme  court,  it  being  a  court  of  review. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Doane,  J. 

D.  Van  Etterif  for  plaintiff  in  error, 

Gregory y  Day  A  Day,  contra. 

Per  Curiam. 

This   action  was   brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  the  balance  due 
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upon  an  account.     An  itemized  copy  of  the  account  and 
also  of  the  credits  thereon  are  set  out  in  the  petition. 

The  answer  is  a  general  denial. 

On  the  trial  of  the  cause  a  jury  was  waived  and  the 
cause  tried  to  the  court,  which  rendered  judgment  in  favor 
of  the  defendant  in  error  for  the  full  amount  claimed  by 
him. 

There  were  three  grounds  assigned  in  the  motion  for  a 
new  trial,  viz.: 

First — That  the  judgment  is  not  sustained  by  and  ia 
contrary  to  the  evidence. 

Second — That  the  judgment  is  contrary  to  law. 
*  Third — Newly  discovered  evidence. 

The  testimony  tends  to  show  that  the  plaintiff  in  error 
kept  a  feed  store  in  the  city  of  Omaha.  The  defendant  in 
error  also  seems  to  have  been  engaged  in  the  wholesale 
business,  selling  flour  and  feed.  The  plaintiff  in  error 
purchased  certain  goods  of  the  defendant  in  error  on  credit, 
and  made  certain  payments  thereon.  The  plaintiff  in  er- 
ror appears  to  have  resided  in  the  country,  and  seems  to 
have  carried  on  his  feed  store  in  Omaha  by  means  of  a 
clerk.  The  principal  contention  on  his  part  is  that  this 
clerk  purchased  goods  in  the  plaintiff  in  error's  name,  and 
without  authority,  for  the  use  of  the  clerk  himself.  The 
testimony  on  the  part  of  both  the  plaintiff  in  error  and 
defendant  in  error  was  directed  almost  entirely  to  this 
point  and  the  clear  weight  of  such  testimony  sustains  the 
finding  of  the  court  that  the  goods  were  purchased  for  the 
plaintiff  in  error. 

The  alleged  newly  discovered  evidence  is  merely  cumu- 
lative, and  even  if  true  would  not  necessarily  cause  a  re- 
versal of  the  judgment.  To  justify  the  granting  of  a  new 
trial  for  newly  discovered  cumulative  evidence,  such  evi- 
dence must  be  of  ?o  controlling  a  character  that  it  would 
probably  change  the  verdict.  (  Windham  r.  Kendall,  7  R.  I., 
77  ;  LeHMcy  r.  Johnson,  35  California,  41;  Maxwell's  PL 
&  Prac.  [5th  Ed.],  447.) 
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The  plaintiff  in  error  also  raises  a  point  which  was  not 
assigned  in  his  motion  for  a  new  trial,  viz.,  that  the  judg- 
ment is  in  excess  of  the  prayer  of  the  petition.  The  prayer 
is  as  follows:  "Wherefore  plaintiff  demands  judgment  of 
defendant  for  the  amount  of  said  bill  with  costs  of  suit'' 
This  is  very  indefinite,  and  had  objection  been  made  in  the 
court  below,  it  is  probable  that  it  should  have  been  sus« 
tained.  The  prayer  of  a  petition  should  be  for  a  definite 
sum,  and  where  interest  is  desired,  it  should  be  asked  for. 
If  no  objection  is  made  to  the  petition,  however,  and  the 
judgment  can  be  sustained  consistent  with  the  rules  of  law, 
it  will  not  be  set  aside.  In  other  words,  prejudicial  error 
must  affirmatively  appear,  and  if  it  does  not,  the  judgment 
will  be  affirmed. 

The  claim  that  the  judgment  is  excessive  should  have 
been  made  in  the  trial  court,  and  as  this  is  a  mere  court  of 
review  it  cannot  be  considered  here  for  the  first  time. 

The  judgment  of  the  district  court  is 

Affirmed. 


The  other  judges  concur. 


Henry  Burcham  v.  Charles  Griffeth. 

[Filed  May  6,  1891.] 

1.  Sale:  Passiko  of  Title.     In  an  action  for  damages  to  recover 

for  certain  fat  cattle  injared  in  the  breaking  down  of  a  bridge 
the  question  at  issae  is  the  time  when  the  sale  and  delivery  had 
taken  place,  and  the  jary  having  tband,  substantially,  that  they 
took  place  when  the  cattle  were  teld,  weighed,  and  paid  ibr,  hddy 
that  the  verdict  conformed  to  the  proof. 

2.  :  Damages:    Instbuctions.     Where    the   proof  fails  to 

show  that  the  party  is  entitled  to  recover  damages,  a  fiulnre  of 
the  conrt  to  instruct  as  to  the  proper  measure  of  damages  is  not 
an  error  for  which  the  case  will  be  reversed. 
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Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

• 

L.  W.  BlUingsleyj  and  W,  H.  Woodward,  for"  plaintiff 
in  error. 

Chas.  0.  miedoii,  contra^  cited,  contending  that  it  would 
have  been  error  to  give  the  instruction  asked :  Sheldon 
V.  Williams,  11  Neb.,  275;  liurif/e  v.  Brown,  23  Id.,  826; 
Herron  v.  Cole  Bros,,  26  Id.,  704 ;  Sloan  v,  Coburn,  26 
Id.,  608  ;  Conve7*8e  i\  Meyer,  14  Id.,  190  ;  Sandwich  Mfg. 
Co.  V.  ShUey,  15  Id.,  111. 

Per  Curiam. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  sum  of  $500  with  interest  thereon 
for  September  18,  1887. 

On  the  trial  of  the  cause  in  the  court  below  the  jury  re- 
turned a  verdict  for  the  defendant,  upon  which  judgment 
was  rendered. 

The  testimony  tends  to  show  that  on  the  16th  of  Sep- 
tember, 1887,  the  defendant  sold  to  the  plaintiff  ninety- 
five  head  of  fat  steers  at  $4.30  per  hundred  pounds,  with  a 
shrinkage  in  weight  of  three  per  cent;  that  the  steers  were 
then  on  the  defendant's  farm  about  six  miles  west  of  Ray- 
mond ;  that  the  steers  were  then  weighed  and  the  value 
thereof  computed  being  the  sum  of  $5,325.35.  This  sum 
was  paid  by  the  plaintiff  to  the  defendant  at  Lincoln  on 
the  day  succeeding  the  sale  (September  17).  'The  sale 
seems  to  have  been  made  on  Friday  and  it  was  understood 
that  the  cattle  were  to  be  shipped  to  Omaha  in  a  few  days 
— possibly  on  the  next  day  after  the  sale.  An  arrange- 
ment was  made,  however,  as  to  feeding  them  until  they 
were  shipped.  After  conferring  with  the  commission 
men  in  South  Omaha,  the  plaintiff  concluded  to  have  the 
cattle  on  that  market  on  Monday  morning,  the  19th  inst. 
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In  order  to  ship  them  to  tliat  point  by  Monday  morning 
it  was  necessary  to  load  them  into  the  cars  on  Sunday, 
the  18th,  and  the  plaintiff  and  defendant  agreed  that  the 
cattle  were  to  be  driven  to  Raymond  on  Sunday,  the  18th, 
and  to  reach  that  point  about  noon.  It  was  also  agreed 
that  the  defendant  and  his  men  were  to  drive  the  cattle  in 
and  that  the  plaintiff  was  to  meet  them  on  the  road.  This 
arrangement  was  carried  out  and  the  defendant  and  bis 
men  started  the  cattle  on  towards  Raymond,  and  when  a 
mile  or  two  from  that  point,  the  plaintiff  met  them,  and 
suggested  to  the  defendant  that  they  drive  into  Raymond 
ahead  of  the  stock.  This  was  done.  The  men  in  charge 
of  the  stock  drove  it  along  towards  Raymond,  and  in  cross- 
ing a  bridge  over  Oak  creek  about  a  mile  west  of  Ray- 
mond the  cattle  were  frightened  by  a  dog,  and  thirty  or 
more  of  them  pressed  back  onto  the  bridge  and  broke  it 
down  whereby  three  were  maimed  and  a  number  of  others 
seriously  bruised  and  injured. 

The  question  presented  is.  Which  of  the  parties  shall 
sustain  the  loss? 

The  clear  weight  of  the  testimony  shows  that  the  cattle 
were  sold,  weighed,  paid  for,  and  delivered  on  the  17th  of 
September,  1887,  and  had  any  of  the  number  been  lest 
after  that  date  the  plaintiff  would  have  been  the  party  in- 
jured. 

On  the  issue  made  by  the  pleadings  and  the  proof,  the 
question  is  one  of  fact  for  the  jury,  and  the  verdict  seems 
to  be  in  conformity  to  the  proof.  Considerable  stress  is 
laid  on  the  failure  to  instruct  as  to  the  proper  measure  of 
damages.  There  can  he  no  error  in  this  until  it  appears 
that  the  plaintiff  is  entitled  to  recover  some  damages. 
That  the  proof  fails  to  show  in  this  case.  There  is  no 
error  in  the  record,  and  the  judgment  is 


Affirmed. 


The  other  judges  concur. 


J 
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W.  J.  Burnham  v.  Richard  Tizard. 

[Filed  May  6,  1891.] 

Attorneys'  Fees:  Divorce:  Husband's  Liability.  Sec.  12, 
chap.  25,  Comp.  Stats.,  aatborizes  the  court  in  a  divorce  sait "  to 
require  the  husband  to  pay  any  sum  necessary  to  enable  the 
wife  tQ  carry  on  or  defend  the  suit  during  its  pendency. ''  Held^ 
That  the  remedy  here  given  for  attorney  fees  for  the  wife  is  ex- 
clusive, and  that  the  attorney  cannot  afterwards  maintain  an 
action  against  the  husband  for  fees  in  addition  to  those  allowed 
by  the  conrt  and  paid. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Savage,  Morris  &  Davis,  for  plaintiff  in  error : 

Necessaries  are  defined  as  "anything  reasonable  that  the 
wife  should  enjoy.''  {Attaway  v.  Hamilton,  3  C.  P.  Div., 
393.)  Legal  services  in  divorce  cases  are  necessaries  for 
which  the  husband  may  be  liable.  {Portei*  v.  Briggs,  38 
la.,  166;  Gossett  v.  Patten,  23  Kan.,  340;  McCurley  v. 
StocMmdge,  50  Am.  Rep.,  229.)  Nearly  all  the  cases  holding 
a  contrary  doctrine  are  where  the  wife  was  plaintiff  in  the 
divorce  ease.  Where  the  husband  seeks  to  have  the  mar- 
riage contract  canceled,  and,  in  doing  so,  attacks  the 
character  and  reputation  of  the  wife,  it  is  of  the  highest 
necessity  to  defend  the  suit.  {Clarke  v.  Burke,  65  Wis.,  359 ; 
Shelton  v.  Pendleton,  18  Conn.,  423;  Mon-ison  v.  Holt,  42 
N.  H.,  478 ;  Williams  v.  Monroe,  18  B.  Mon.,  514.)  Even 
in  the  states  where  it  has  been  held  that  legal  services  in 
divorce  suits  were  not  necessaries,  such  services  in  other 
actions  are  so  considered.  (Warner  v.  Heiden,  28  Wis., 
517;  Oonant  t\  Burnham,  133  Mass.,  503;  Morris  v. 
Palmer,  39  N.  H.,  155.) 
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Lake^  Hamilton  &  Maxwell,  contra: 

'*  The  weight  of  authority  is  that  an  action  at  law  for  his 
fees  cannot  be  maintained  by  a  solicitor  who  prosecates  or  de- 
fends on  the  wife's  behalf  against  her  husband/'  (Scfaoaler, 
Dom.  Rel.,  p.  93,  and  citations;  Stewart,  Mar.  &  Div., 
sec.  «389;  Bishop,  Mar.  &  D!v.,  sec.  671;  Hawes,  Parties, 
sees.  37,  38,  68;  note  to  Oanningham  v.  Erwin^  10  Am. 
Dec.,  46  5 ;  Ray  v.  Adden,  60  N.  H.,  82;  Cooke  p.  NeweU,  40 
Conn.,  596 ;  Wing  v.  HurUmrt,  1 6  Vt,  607 ;  Dow  r.  JSy«fer, 
79  III.,  266 ;  CaUin  v.  Martin,  69  N.  Y.,  396.)  The  allow- 
ances of  the  trial  court  are  admitted  to  have  been  promptly 
and  fully  paid  by  the  defendant,  and  with  them  the  plaintiff 
must  be  coutent.  {Hare  v.  Oibaon^  32  O.  St.,  33  ;  Q-itien^ 
den  V.  Schermerhom,  39  Mich.,  661;  Dow  v.  Eyster^  79 
III.,  256.) 

Per  Curiam. 

This  is  an  action  for  services  alleged  to  have  been  per- 
formed by  the  plaintiff  as  an  attorney  for  the  wife  of  the 
defendant  in  defending  her  in  an  action  for  a  divorce. 

A  demurrer  to  the  petition  was  sustained  in  the  county 
court  and  also  in  the  district  court  and  the  action  dismissed. 
There  is  the  following  stipulation  of  facts  in  the  record : 

*^  It  is  hereby  agreed  and  stipulated  by  and  between  the 
parties  hereto  that  the  alleged  legal  services  for  which 
this  actiou  is  brought  were  rendered  to  the  wife  of  this  de- 
fendant in  error,  in  a  divorce  proceeding  then  pending  in 
this  court,  wherein  said  Richard  Tizard  was  plaintiff  and  his 
wife  was  defendant,  commenced  in  April,  1887,  and  tried 
at  the  May  term,  1888,  when  judgment  was  rendered  against 
the  plaintiff  and  his  petition  dismissed  at  his  costs,  and 
that,  pending  said  divorce  proceedings,  and  before  the 
trial  of  said  cause,  application  by  the  plaintiff  in  error 
herein  as  the  attorney  of  said  wife  w^s  made  to  the  trial 
court  in  that  suit  for  alimony,  suit  money,  and  httoruey':} 
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fees;  whereupon,  on  the  23d  day  of  February,  1888,  the 
court  awarded  $25  per  mouth  for  alimony  pendente  litey 
$25  suit  money,  and  $100  attorney's  fees,  and  tliat  all  of 
said  amounts  were  promptly  paid  by  the  said  Richard 
Tizard,  and  that  no  other  or  furtlier  application  for  an 
additional  allowance  was  made  pending  said  divorce  suit 
by  the  said  defendant  wife,  or  by  her  said  attorney,  or  by 
any  other  person  in  her  behalf." 

Sec.  12,  chap.  25,  Compiled  Statutes,  provides  that  "In 
every  suit  brought,  either  for  a  divorce  or  for  a  separation, 
the  court  may,  in  its  discretion,  require  the  husband  to  pay 
any  sum  necessary  to  enable  the  wife  to  carry  on  or  defend 
the  suit  during  its  pendency,  and  it  may  decree  costs 
against  either  party,  and  award  execution  for  the  same,  or 
it  may  direct  such  costs  to  be  paid  out  of  any  property  se- 
questered, or  in  the  power  of  the  court,  or  in  the  hands  of 


a  receiver." 


The  plaintiff  availed  himself  of  this  provision  of  the 
statute  and  was  allowed  and  paid  $100.  If  that  was  not 
sufficient  he  should  have  applied  to  the  court  for  an  addi- 
tional sum,  and  on  a  reasonable  showing  that  the  services 
were  of  greater  value  than  $100,  no  doubt  he  would  have 
been  allowed  an  additional  amount.  The  general  rule  is 
that  attorney  fees  are  not  chargeable  against  the  husband  in 
actions  of  divorce  except  where  so  provided  by  statute. 
(Schouler's  Domestic  Relations  [3d  Ed.],  note  sec.  61,  and 
cases  cited.) 

The  authority  of  the  court  to  award  counsel  fees  is  de- 
rived from  the  statute  and  the  remedy  there  given  is  exclu- 
sive. Under  this  rule  justice  is  done  all  'parties.  The 
court  before  which  the  services  are  rendered,  having  all  the 
facts  before  it,  awards  such  attorney  fees  to  the  attorney 
for  the  wife  as  are  deemed  adequate,  and  where  no  com- 
plaint is  made  by  appeal,  must  conclusively  be  so  declared, 
while  the  husband  is  not  afterwards  harassed  by  suits  for 
services  which  he  did  not  contract  for.    It  is  apparent  that 
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the  petition  fails  to  state  a  cause  of  action  and  the  judg- 
ment is 

Affirmed. 

Th£  other  judges  concur. 


James  D.  Russell  v.  William  Grimes. 

[Filed  May  6, 1891.] 

Hortgages :  Foreclosubb:  Sheriff:  Amercement.  One  R.  had 
a  mortgage  for  a  large  amoant  upon  certain  real  estate.  One  B. 
also  had  a  second  mortgage  on  said  real  estate  and  a  first  lien  on 
other  real  estate.  One  H.  also  had  a  second  mortgage  on  said 
real  estate.  There  were  also  junior  mortgages.  An  action  was 
brought  by  B.  to  foreclose  his  mortgage  and  other  mortf:ages, 
bat  R.'s  mortgage  not  being  dne  he  was  not  made  a  party.  A 
sale  was  had  under  the  decree  of  foreclosure  and  the  land  pur- 
chased by  H.  for  $1,100.  The  sale  was  confirmed  and  a  deed 
made  to  H.  In  the  meantime  R.  had  purchased  the  decree  of  B. 
and  obtained  a  quitclaim  deed  from  H.  upon  paying  him  (he 
amount  of  his  claim  and  costs,  there  being  testimony  tending 
to  show  that  the  aim  of  R.  was  to  aid  the  mortgagor  in  the  pay- 
ment of  the  claims.  With  this  understanding,  apparently,  the 
sheriff  made  a  deed  to  H.  without  exacting  from  him  the  pni^ 
chase  money.  In  a  proceeding  by  R.  to  amerce  the  sheriff  for 
not  paying  over  Ihe  amount  due  on  the  Bufiam  decree,  held^ 
upon  the  foregoing  facts,  that  the  sheriff  was  not  liable. 

Rehearing  of  case  reported  27  Neb.,  812. 

S.  P.  Davidson,  for  plaintiff  in  error. 

A.  M.  Appelget,  contra. 

See  former  report  for  contentioas  of  counsel. 

Per  Curiam. 

This  case  was  before  this  court  more  than  one  year  ago, 
and  an  opinion  filed  which  is  reported  in  27  Neb ,  812, 


Vol..  31]         JANUARY  TERM,  1891.  785 


Russell  V.  Grimes. 


the  judgment  cif  the  court  below  being  afiSrmed.  A  re- 
hearing was  afterwards  granted  and  the  case  is  again  sub- 
mitted. 

The  facts  are  stated  in  the  former  opinion^  and  are,  sub- 
stantialiy,  that  the  plaintiff  had  a  mortgage  for  a  large 
amount,  which  was  not  due,  upon  certain  real  estate;  that 
one  Bufiam  also  had  a  second  mortgage  upon  said  real  es- 
tate and  a  first  mortgage  upon  other  real  estate,  and  that 
one  Harmon  had  a  second  mortgiige  upon  the  real  estate 
upon  which  Buffam  liad  a  first  mortgage  and  upon  other 
real  estate.  There  were  also  junior  liens.  The  amount 
found  due  Buffam  on  the  mortgage  was  $860.76,  and  the 
amount  due  Harmon  $419.20.  There  was  a  third  lien  in 
favor  of  one  Spicknell  for  $750,  and  also  one  in  favor  of 
one  Hassett  for  $440.40,  all  of  said  incumbrances  drawing 
ten  per  cent  interest.  The  property  was  appraised  and 
sold  subject  to  certain  liens  to  Harmon  for  the  sum  of 
$1,100.  After  this  purchase  by  Harmon,  the  plaintiff,  as 
some  of  the  testimony  shows,  desiring  to  aid  the  mort- 
gagor in  settling  the  incumbrances,  purchased  BufFam's 
claim  and  took  an  assignment  thereof  to  himself.  The 
sale  to  Harmon  was  confirmed  and  a  sheriff's  deed  made 
to  him.  The  plaintiff  then  purchased  Harmon's  claim, 
paying  him  the  amount  of  his  decree  with  interest  thereon, 
being  $462.30,  and  obtained  a  quitclaim  deed  of  his  interest 
in  the  property. 

The  contention  of  the  plaintiff  is  that,  as  Harmon  had 
purchased  the  property  for  $1,100,  out  of  which  the  Buf- 
fam decree  was  to  be  paid  before  any  part  of  the  Harmon 
debt  was  paid,  and  as  he  is  the  assignee  of  the  Buffam  de- 
cree, therefore,  he  is  entitled  to  the  money;  and  as  the 
sheriff  made  a  deed  to  the  purchaser  without  exacting  the 
purchase  price,  he  is  liable.  This  would  be  true  if  the 
testimony  sustained  the  plaintiff's  contention,  but  it  does 
not. 

It  is  very  evident  from  the  testimony  before  us  that  all 
50 


786 


NEBRASKA  REPORTS.         [Vol,  31 


Bishop  T.  Slovens. 


that  the  plaintiff  purchased  from  TIarraon  was  his  interest 
in  the  property  without  the  Buffam  decree.  It  was  well 
known  to  Harmon  that  the  plaintiff  had  purchased  the 
Buffam  decree,  and  the  purpose  for  which  the  purchase  was 
made  seems  to  have  been  known,  viz.,  to  aid  the  mort- 
gagor. All  parties  seem  to  have  acted  upon  this  under- 
standing, hence  the  defendant  did  not  exact  the  purchase 
money  from  Harmon,  which,  had  he  done,  the  plaintiff 
would  have  been  compelled  to  pay  the  amount  due  on  the 
Buffam  decree  in  order  to  redeem  from  Harmon  and  obtain 
a  quitclaim  deed.  This,  the  testimony  clearly  shows,  he 
did  not  do.  The  property,  so  far  as  appears,  is  of  suffi- 
cient value  to  pay  all  the  claims  against  it,  and  no  reason 
is  shown  why  Harmon  should  take  less  for  the  amount  of 
his  own  claim  and  the  face  value  thereof.  If  it  was  sought 
to  compel  Harmon  to  pay  the  entire  $1*,100  the  court  should 
order  a  reconveyance  upon  his  refunding  the  $462.-30,  but 
that  question  is  not  before  the  court  The  plaintiff  has 
obtained  all  that  he  contracted  for  with  Harmon  and  is  in 
no  situation  to  complain,  and  the.  defendant  is  not  liable  to 
be  amerced. 

The  judgment  of  the  district  court  is  right  and  is 


Affirmed. 
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The  other  judges  concur. 


J.  W.  Bishop  v.  W.  P.  Stevens  et  al. 

[Filed  May  6, 1891.] 

I.  Appeal:  County  to  District  Coubt:  Issubs,  When  an  ap- 
peal is  taken  from  the  county  court  to  the  district  court  the  case 
is  to  be  tried  in  the  appellate  court  upon  the  issues  that  were 
presented  in  the  court  from  which  the  appeal  was  taken. 
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2.  Pleading:  General  Denial:  New  Matter  Not  Admissi- 
ble. All  new  matter  constitatiDg  an  entire  or  ]}artial  defense 
to  a  canse  of  action  must  be  concisely  and  distinctly  set  np  in 
the  answer  and  is  not  admissible  under  a  general  denial. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Doane,  J. 

Scott  &  Scoti,  for  plaintiff  in  error : 

Under  a  general  denial,  any  evidence  whiqh  tends  to 
disprove  a  fact  necessary  to  recovery,  under  the  cause  of 
action  set  forth,  should  be  received.    (Broadwatn*  v.  Ja- 
coby,  19  Neb.,  79;    Howard  v,  Hayward^  82  Mass.,  356; 
Schermerhotni  v.  Van  Allen,  18  Barb.  [N.  Y.],  31 ;    Wheeler 
V.  BiUings,  38  N.  Y.,  264 ;  MUler  v.  Ins.  Co,,  1  Abb.  N. 
C.  [N.  Y.],  476;   Boomer  v.  Koon,  6  Hun  [N.  Y.],  645; 
Schwarzv.  Oppold,  74  N.  Y.,  307;    GUbej^t  v.  Cram,  12 
How.  Pr.  [N.  Y.],  455  ;  Goddard  v.  Fulton,  21  Cal.,  436). 
The  court  erred  in  striking  the  amended  answer  from  the 
files,  and  in  refusing  to  allow  plaintiff  in  error  to  file  it  on 
the  trial.     (Johnson  v,  Jones,  2  Neb.,  137 ;  Mills  v.  Miller, 
3  Id.,  95;   Burley  v.  Millard,  11   Id.,  289;  Struthers  v. 
McDowell,  5  Id.,  493;  State  v.  Russell,  17  Id.,  204;  Morse 
V.  Traynor,  26  Id.,  594;    (/Dea  v.  Washington  Co,,  3  Id., 
122;  Wilson  v.  Macklin,  7  Id.,  53;  McKeighan  r.  Hopkins, 
19  Id.,  36;  Klostei-man  v.  Olcott,  25  Id.,  390;  Maxwell, 
PI.  &  Pr.,  sees.  174,  175;  Boone,  Code  PL,  sec.  525;  Ir- 
win v.  Bank,  6  O.  St.,  86;  Mitchell  v.  Goff,  18  la,,  424; 
C7.  P.  R.  Co.  V.  Ogilvy,  18  Neb.,  640;  Deck  v.  Smith,  12  Id., 
392 ;  Dressier  v.  Davis,  12  Wis.,  65;  Hayden  v.  Hay  den,  46 
Cal.,  332;  Newberg  v.  Farmer,  1  Wash.  Ten,  182;  Bliss, 
Code  PL,  sees.  429-30;  Reeder  v.  Sayre,  70  N.  Y.,  190; 
Brcncn  v.  Eosvcorth,  62  Wis.,  542;  McLane  v.  Paschal,  62 
Tex.,  102;  St.  Louis  Type  Foundry  v.  Medes,  60  la.,  525; 
Sells  V.  Haggard,  21  Neb.,  360;    Cai^michael  v.  Dolen,  25 
Id.,  338;  Boioman  v.  DePeyster,  2  Daly  [N.  Y.],  203; 
Bickeit  v.  Garner,  21  O.  St.,  659 ;  Douglass  v.  Eastei*,  32 
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Kan.,  496 ;  Bird,  cfc.,  Cb.  v.  Jones,  27  Id.,  177;  Webb  r. 
Paxton,  36  Minn.,  532;  Sch.  DisLSS  v.  Mclntie,  11  Neb., 
47 ;  Howland  t\  Couch,  43  Conn.,  47 ;  IGng  r.  Lacey,  8  Id., 
499 ;  Bulkley  v.  Andrews,  39  Id.,  523 ;  Saunders  v.  Denisony 
20  Id.,  527 ;  Osborne  v.  Lloyd,  1  Root  [Conn.],  301 ;  Nash  v. 
Adams,  24  Conn.,  38 ;  Peck  v.  Bacon,  18  Id.,  377  ;  Bingham 
V,  Stewartj  14  Minn.,  214;  Warren  v.  Scott,  32  la.,  26; 
Nettman  v.  Schramm,  23  Id.,  525;  State  v.  Preston,  34 
Wis.,  688;  Map  Co.  v.  Jones,  27  Kan.,  180;  Sch.  DisL  v. 
Dudley,  28  Id.,  160;  Assig  v.  Pearsons,  9  Col.,  687.) 

Bradley  &  De  Lamatre,  contra  : 

The  general  denial  alone  having  been  filed  below,  this 
proffered  answer,  containing  new  matter  of  defense,  could 
not  legally  be  filed  for  the  first  time  in  the  appellate  court. 
{U.  P.  R.  Co,  V.  Ogilvy,  18  Neb.,  640;  Aulanier  t?.  Gov- 
ernor, 1  Tex.,  653;  Hough  v.  Leonard,  12  111.,  456 ;  Hatch 
V.  Allen,  27  Me.,  85 ;  Fuller  v.  Schroeder,  20  Neb.,  636 ; 
O^Leary  v.  Iskey,  12  Id.,  137;  Baier  v,  HurnpaU,  16  Id., 
128.) 

Per  Curiam. 

This  action  was  brought  in  the  county  court  of  Douglas 
county  by  the  defendants  in  error  against  the  plaintiff  in 
error  to  recover  for  services  alleged  to  have  been  rendered 
to  the  plaintiff  in  error  as  real  estate  agents  in  effecting 
sales  of  a  large  amount  of  real  estate,  descriptions  of  which 
are  set  out  in  the  petition. 

The  answer  of  the  defendant  was  a  general  denial. 

On  the  trial  of  the  cause  in  the  county  court  judgment 
was  rendered  in  favor  of  the  defendants  in  error.  The 
j)laintiff  in  error  then  appealed  to  the  district  court,  where 
.substantially  the  same  petition  and  the  same  answer  were 
filed  as  in  the  county  court     Afterwards  the  attorneys  for 
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the  plaintiff  in  error  filed  an  amended  answer^  in  which, 
after  denying  certain  matters  stated  in  the  petition,  they  ad- 
mitted the  service  rendered  by  the  defendants  in  error  but 
alleged  that  they  were  to  take  their  pay  in  wild  land  at  a 
certain  price  per  acre.  This  answer  was  stricken  from  the 
files  because  it  did  not  set  up  the  same  defense  as  was  pre- 
sented in  the  county  court.  The  new  matter  set  up  in  the 
answer  of  the  plaintiff  in  error  is  substantially  as  follows : 

^'  Defendant  denies  that  he  is  indebted  to  the  plaintiff,  in 
the  sums  set  forth  in  their  petition,  or  in  any  sum  or  sums 
whatever,  but  alleges  that  when  the  various  lands  in  plaint- 
iffs' |)etition  described  for  trade  as  aforesaid  it  was  agreed 
by  the  defendant  that  plaintiffs,  for  their  services  in  trading 
said  lands,  should  have  by  assignment  of  contract  so  much 
of  the  lands  of  defendant  remaining  untraded  as  should  at 
their  trade  valuation  equal  in  value  five  per  cent  of  the 
first  thousand  and  two  and  one-half  per  cent  of  the  re- 
mainder of  the  trade  valuation  of  the  land  so  traded,  the 
said  plaintiffs  to  select  said  amount  of  land  from  such  as 
might  remain  untraded  as  aforesaid. 

"  Defendant  has  always  been  ready  and  willing,  and  now 
is  ready  and  willing,  to  transfer  as  aforesaid  to  plaintiffs 
the  amount  of  land  to  which  said  plaintiffs  are  entitled  for 
the  lands  by  them  traded  at  any  time  when  same  shall  be 
selected  by  the  said  plaintiffs." 

In  (yLeary  v.  Iskey,  12  Neb.,  136,  it  was  held  that 
when  an  appeal  was  taken  from  the  county  court  to  the 
district  court  the  case  was  to  be  tried  in  the  appellate  court 
upon  the  issues  that  were  presented  in  the  court  from  which 
the  appeal  was  taken,  with  the  exception  that  matter  aris- 
ing after  the  trial,  such  as  payment,  compromise,  release, 
etc.,  may  be  pleaded  as  a  defense  to  the  action.  It  is  said 
(p.  137):  "A  set-off  arising  before  the  commencement  of 
the  action,  to  be  available  in  the  appellate  court,  must  have 
been    presented   to  the  court  below  for  its  adjudication. 
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The  reason  is,  an  appeal,  when  a  bond  is  given  as  in  this 
case,  has  the  effect  to  vacate  the  judgment  of  the  court  be- 
low, and  presents  the  same  issue  to  the  appellate  court  for 
its  determination  as  was  presented  in  the  court  below.  If 
new  issues  can  be  raised  in  the  appellate  court  it  is  not  a 
trial  of  the  same  cause,  not  in  fact  an  appeal.  An  appeal 
brings  up  the  case  presented  in  the  court  below  for  a  new 
trial,  and  the  issues  cannot  be  changed  in  the  appellate 
court  except  byconsi.it,or  in  the  manner  above  su^ested. 
Cases  are  to  be  tried  on  their  merits;  then  if  either  partj  is 
dissatisfied  with  the  judgmen  the  may  appeal." 

This  case  was  approved  in  Sawyer  v.  Brawny  17  Xeb., 
171,  and  U.  P.  By.  v.  OjUvy,  18  Id.,  638;  Fuller  v, 
Schroeder,  20  Id.,  636,  and  Sella  v.  Haggard,  21  Id.,  360, 
and  other  cases. 

This  is  a  reasonable  rule.  The  design  is  to  encourage 
trials  of  cases  upon  the  merits.  If  a  party  can  withhold 
his  defense  in  the  inferior  court,  allow  judgment  to  be 
rendered  against  him,  and  make  his  defense  for  the  first 
time  in  the  appellate  court,  the  latter  courts  will  be  bur- 
dened with  business,  while  great  injustice  will  be  done  to 
litigants  who  had  brought  their  actions  before  the  inferior 
tribunals.  A  trial  in  a  county  court  or  before  a  justice  of 
the  peace  probably  will  result  in  a  correct  judgment  being 
rendered;  and  that  this  is  true  in  an  eminent  degree,  is 
shown  by  the  comparatively  small  number  of  appeals  taken 
from  such  judgments.  In  any  event  a  party  must  present 
his  defense  and  if  the  judgment  is  not  satisfactory  to  him 
he  may  appeal  the  case  submitted  to  the  inferior  tribunal 
to  the  district  court,  where  he  will  be  confined  to  the  same 
issues  as  were  presented  in  the  inferior  court. 

Second — It  is  contended  with  great  earnestness  that  evi- 
dence in  support  of  the  answer  is  admissible  under  a  gen- 
eral denial. 

The  question  here  presented  was  before  this  court  in  the 
case  of  A,  cfe  iV.  R.  R,  Co.  v.  Washburn,  5  Neb.,  117,  and 
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it  was  held  that  all  new  matter  constituting  an  entire  or 
partial  defense  to  a  cause  of  action,  must  be  concisely  and 
distinctly  set  up  in  the  answer  and  is  not  admissible  under 
a  general  denial.  The  opinion  in  that  case  was  writtea 
by  Judge  Gantt,  who  says  (page  125): 

"  In  McKyHng  v.  Bully  1 6  N.  Y.,  308,  this  question  is 
very  elaborately  and  ably  discussed,  and  it  is  held  that  *  the 
word  defense,  as  used  in  the  Code,  must  include  partial  as 
well,  as  complete  defenses,^  and  that  the  law  should  'be 
construed  so  as  to  require  the  defendants,  in  all  cases,  to 
plead  any  new  matter  constituting  either  an  entire  or  par- 
tial defense,  and  prohibit  them  from  giving  such  matter  in 
evidence  upon  an  assessment  of  damages  when  not  set  up 
in  the  answer.'  In  Pieroy  v,  Sahin,  10  Cal.,  27,  after  stating 
that  all  new  matter  of  defense  must  be  pleaded,  the  court 
says  that '  this  feature  of  the  Code  is  one  of  the  most  bene- 
ficial and  obvious  improvements  upon  the  former  system. 
This  classification  of  defenses  is  simple,  logical,  and  just. 
Each  party  is  distinctly  apprised  of  all  the  allegations  to 
be  proven  by  the  other,  and  each  is  therefore  prepared  to 
meet  the  proofs  of  his  adversary.'  (Pier  v.  Finch,  29 
Barb.,  170;    Walton  v.  Minium,  1  Cal.,  362.)" 

This  case  is  cited  with  approval  in  Allen  t\  Saunders  Co,, 
6  Neb.,  436  ;B.&M,  R.  R.  Co,  v.  Lancaster  Co.,  7  Id.,  33 ; 
Jones  V.  Seward  Co,,  10  Id.,  154,  and  other  cases,  and  is  a 
reasonable  rule  that  the  court  should  not  depart  from. 

The  language  of  the  Code  is  plain  and  unambiguous, 
and  there  is  no  occasion  for  a  mistake  as  to  its  meaning. 
If  a  party  can  hold  back  his  defense,  in  effect  keep  it  se- 
cret until  the  trial  and  then 'spring  it  suddenly  upon  the 
adverse  party,  who,  for  want  of  notice,  is  not  prepared  to 
meet  it,  he  will  thereby  obtain  undue  advantages,  which  in 
many  cases  would  amount  practically  to  robbery,  by  giv- 
ing him  a  verdict  or  judgment  to  which  he  was  not  en- 
titled. This  the  Code  will  not  authorize  or  sanction.  The 
court  therefore  properly  excluded  the  testimony  offered  by 


792 


NEBRASKA  REPORTS.         [Vol.  31 


Sanford  ▼.  Munford. 


the  plaintiff  in  error.     There  is  no  error  in  the  record 
and  the  judgment  is 

Affirmed. 


The  other  judges  concur. 
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C.  W.  Sanford  et  al.  v.  C.  C.  Munford. 

[Filed  May  6,1891.] 

1.  Chattel  Mortgages:  Lien:  Duration:  Refiling.  As  be 
tween  the  parties  to  a  chattel  mortgage  the  lien  thereby  created 
contiDoes  so  long  as  there  is  a  sabsisting  debt,  which  cah  be  en- 
forced in  the  oonrts.  The  filing  or  refiling  of  a  chattel  mortgage, 
as  required  by  statute,  is  for  the  protection  of  creditors  and 
bona  fide  purchasers  without  notice,  and  not  for  the  purpose  of 
continuing  the  lien  as  between  the  parties  to  the  mortgaga 

3.  :  Rights  of  Mortgagor.    Upon  the  testimony  in  the 

record  the  mortgagee  is  shown  to  be  entitled  to  the  security  to 
the  extent  of  the  debt  which  the  mortgage  was  given  to  secure. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 

M.  jB.  Reese,  for  plaintiffs  in  error,  cited:    Whitney  v. 

Heyicood,  6  Cush.  [Mass.],  82 ;   Hale  t».  Morgan^  68  Til., 

244;  Kan.  Mfg.  Co.  v.  Gandy,  11  Neb.,  450;    IFAtViY/r. 

WUson,  3  Penn.  [P.  &  R.],  413;  Hanlon  r.  Doheiiy,  9 

N.  E.  Rep.,  782;  Jones,  Chattel  Mortgage,  sec.  661. 

/.  C.  CrookeVy  and  /.  E.  FhUpoU^  contra^ 

Per  Curiam. 

This  is  an  action  brought  by  replevin  in  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  the  posses- 
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sion  of  a  span  of  mules.  On  the  trial  of  the  cause  the 
jury  returned  a  verdict  for  the  defendant  in  error,  on  which 
judgment  was  rendered. 

The  testimony  tends  to  show  that  on  the  14th  day  of 
January,  1887,  the  defendant  in  error  executed  to  the 
plaintiffs  in  error  a  promissory  note  for  the  sum  of  $252.75, 
and  to  secure  the  payment  of  said  note  executed  a  chattel 
mortgage  upon  the  mules  in  question.  Sanford  transferred 
the  note  before  due  by  indorsement,  but  it  not  being  paid 
when  due  it, was  re-indorsed  to  him  without  recourse.  San- 
ford thereupon  took  possession  of  the  mules,  when  the  de- 
fendant in  error  brought  an  action  in  replevin  and  reclaimed 
the  possession. 

The  defendant  in  error  does  not  claim  that  he  has  paid 
the  note  to  Sanford  or  any  part  thereof,  but  alleges  tliat 
the  property  is  freed  from  the  lien  of  the  mortgage  by 
virtue  of  a  verbal  release  by  Sanford.  His  testimony  on 
that  point  is  as  follows : 

Q.  You  testified  these  were  the  same  mules  you  sold  to 
Odell.  How  did  you  come  to  sell  them  to  Mr.  Odell? 
Did  you  consult  anybody  before  you  sold  them? 

A.  Yes,  sir. 

Q.  Who  did  you  consult? 

A.  Mr.  C.  W.  Sanford. 

Q.  The  defendant? 

A.  Yes,  sir. 

Q.  What  did  you  ask  him  ? 

A.  I  went  and  asked  him  if  he  had  any  objection  to  my 
selling  the  mules,  and  him  taking  the  notes. 

Q.   Wlio  was  with  you  ? 

A.  A  man  named  Herring. 

Q.  That  man  was  having  a  public  sale — vendue? 

A.  I  thought  it  best  to  have  him  advertise  and  sell 
them.     II(»  was  going  to  have  a  public  sale. 

(i.  Of  what  kind  of  property? 

A.  A  s])nii  of  mules,  hogs,  cattle,  farm  machinery^-one 
1.''.)<1  of  stock  and  another. 
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Q.  What  did  C.  W.  Sanford  say  about  it? 

A.  He  told  me  to  do  so — to  put  them  in  and  take  a 
good  note. 

Q.  Who  l)ought  them? 

A.  Mr.  Odell. 

Q.  For  how  much? 

A.  $295. 

Q.  On  what  length  of  time? 

A.  I  think  it  was  a  year's  time. 

(^.  What  evidence  of  indebtedness  at  the  time  did  be 
give? 

A.  He  gave  another  man  as  security. 

Q.  On  what? 

A.  Tiiere  were  just  two  names  on  the  note  as  seearity. 

Q.  Did  you  take  a  note  from  Odell? 

A.  Yes;  Mr.  Odell  and  another  man's  name  was  joined 
on  the  note. 

He  also  testifies  that  he  gave  this  note  to  Sanford,  who, 
after  keeping  it  a  few  days,  returned  it  to  him  as  not  being 
sufficient.  He,  Munford,  then  stated  that  he  could  get  the 
note  cashed  at  a  certain  bank  by  allowing  discount  thereon, 
and  that  he  would  do  so  and  pay  Sanford  the  amount  due 
for  the  mules.  He  obtained  the  money  on  the  note,  and 
claims  that  he  offered  Sanford  about  $150,  which  he  re- 
fused to  receive.  Sanford  denies  this  absolutely.  The 
defendant  in  error  does  not  claim  that  the  amount  whidi 
he  alleges  was  tendered  to  Sanford  was  the  full  amount 
of  the  note  to  Sanford,  secured  by  a  mortgage,  and  all  the 
testimony  shows  that  the  alleged  tender  has  not  been  kept 
good.  After  the  sale  of  this  note  the  defendant  in  error 
claims  to  have  traded  with  Odell  and  tliereby  obtained  the 
mules  in  controversy. 

If  we  take  the  most  favorable  view  possible  of  the  testi- 
mony of  the  defendant  in  error,  the  contract  of  Sanford 
with  him  was,  in  effect,  that  he  could  make  a  good  sale  of 
the  mules  and  thereby  obtain  a  good  note  and  deliver  it  to 
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San  ford,  that  he  would  receive  the  same  and  release  the 
mortgage — probably  paying  Munford  the  excess.  Under 
this  arrangement  the  defendant  in  error  could  not  have 
given  the  mules  away  or  sold  them  for  greatly  less  than 
their  value,  nor  to  an  insolvent  person  so  as  to  deprive  the 
plaintiff  in  error  of  a  portion  or  all  of  his  security.  From 
his  own  statement  he  was  to  act  in  good  faith  in  selling  the 
mules,  and  upon  his  paying  the  purchase  price  to  Sanford, 
or  so  much  thereof  as  was  necessary,  he  would  acknowledge 
satisfaction  of  the  mortgage.  The  mortgage  was  duly  filed 
in  Saunders  county  and  was  constructive  notice  to  every 
one  of  its  existence. 

As  between  the  parties  to  a  chattel  mortgage  the  lien 
continues  as  long  as  there  is  a  subsisting  debt.  When  the 
debt  is  barred  by  the  statute  of  limitations  or  other  cause, 
the  lien  ceases;  but  as  between  the  parties  this  lien  does  not 
depend  upon  the  filing  or  refiling  of  the  mortgage.  The 
statute  for  the  protection  of  creditors  and  bona  fide  pur- 
chasers requires  the  mortgage  to  be  filed,  and  in  case  of 
neglect  in  that  regard,  where  there  is  no  actual  notice,  a 
mortgage  is  of  no  validity  as  to  them ;  but  this  rule  does 
not  apply  between  parties.  If  we  take  the  testimony  of 
the  defendant  in  error,  therefore,  he  failed  to  comply  with 
the  terms  of  his  own  agreement  and  the  lien  of  the  mort- 
gage has  not  been  extinguished. 

The  court  refused  to  give  the  following  instruction  : 
"If  you  find  from  the  evidence  that  the  permission  given 
to  plaintiff  by  defendant  to  sell  the  mortgaged  property 
was  upon  the  condition  that  plaintiif  should  return  to  de- 
fendant the  proceeds  of  the  sale,  either  in  notes  or  mort- 
gage, to  be  applied  upon  the  debt,  and  tliat  the  note  or  notes 
returned  were  not  retained  by  defendant  and  were  returned 
to  plaintiff,  who  has  not  since  paid  the  debt  nor  tendered 
the  amount  thereof,  then,  as  between  plaintiff  and  defend- 
ant, the  title  conveyed  by  the  mortgage  cannot  be  extin- 
guished, and  your  verdict  should  be  in  favor  of  the  de- 
fendant.'^ 
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In  this  refusal  the  court  erred.  The  instruction  was 
appliaible  to  the  testimony  and  stated  the  law  correctly. 

Tliere  are  other  errors  in  the  record  which  need  not  be 
noticed. 

On  the  testimony  before  us  the  plaintiff  is  entitled  to 
the  possession  of  the  security  for  the  amount  due  upon  the 
note  and  mortgage.  The  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


W.  G.  DuRRELL  V.  Lacy  Johnson. 

[Filed  May  6, 1891.] 

1.  Contributory  19'egligence :  Burden  of  Proof.    In  an 

lion  for  injury,  caused  by  the  alleged  negligence  of  tbe  de- 
fendant, where  the  testimony  of  the  plaintiff  is  of  snch  a 
churacter  as  to  justify  the  jury  in  finding  that  his  own  negli- 
gence contributed  to  the  injnry,  it  is  erroneous  to  instruct  the 
jury  that  the  burden  of  proof  of  such  contributory  negligenoe 
is  on  the  defendant. 

2.  :  .     The  rule  stated  in  lAneoln  v.  Walker^  18  Neb., 

244,  that  where  the  plaintiff  has  proved  his  case  without  dis- 
closing any  negligence  on  his  part,  the  burden  of  proving  con- 
tributory negligence  is  on  the  defendant,  does  not  apply  where 
the  plaintiff's  own  testimony  tends  to  show  contributory  negli- 
gence on  his  part. 

3.  Vicious  Animals:  iNSTRUcriONsastoaYicious  and  dangerous 

animal  stated  too  broadly  to  be  applicable  to  the  testimony. 

EuROR  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 

G.  M,  Lanibcrtson,  for  plaintiff  in  error,  cited,  as  to  the 
first  instruction  discussed  in  the  opinion  :  Phii,  R.  Co.  v. 
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Boyer,  97  Pa.  St.,  94  ;  Baker  v.  Fehr,  Id.,  70;  City  of  Lm- 
coin  V.  Walker,  18  Neb.,  244-50;  Tolman  v.  Syracuse,  98 
N.  Y.,  198.  As  to  the  second  instruct! od  discussed: 
Wharton,  Neg.,  sec.  918;  Cooley,  Torts,  342,  344,  346, 
349;  Rex  v.  Hugging,  2  Ld.  Raym.  [Eng.],  1583 ;  Besozzi 
V.  Harris,  1  F.  &  F.  [Eng.],  92;  Van  Leuven  v.  Lyki,  1 
N.  Y.,  515;  Laverone  v,  Mangianti,  41  Cal.,  138;  WUr- 
Hams  V,  Moray,  74  Ind.,  25  ;  Keigktlinger  v.  JEgan,  65  111., 
235 ;  Carpenter  v.  Laita,  29  Kan.,  591 ;  Scott  v.  Graver^ 
56  Vt.,  499 ;   Glidden  v.  Moore,  14  Neb.,  84. 

Lamb,  RicheUs  &  Wihon,  contra: 

Negligence  is  not  a  necessary  element  in  an  action  to  re- 
cover damages  for  an  injury  by  a  vicious  animal.  (Popplewell 
r.  Pierce,  10  Cush.  [Mass.],  509;  May  i\  Burdett,  9  Ad.  & 
El.  [Eng.],  101 ;  Brooks  v.  Taylor,  31  N.  W.  Rep.,  837  ;  1 
Chitty  PI.  [16th  Am.  Ed.],  93;  2  Chitty  PI.,  561-63; 
Stump  V.  Kelly,  22J11.,  140;  Woolf  v.  Chalker,  31  Conn., 
121 ;  Jackson  v.  Smithson,  15  M.  &  W.  [Eng.],  i^;  Hud- 
son v.  Robeiiis^Q  Exch.  [Eng.],  695;  MuUer  v,  McKesson^ 
7:\  N.  Y.,  195;  Lynch  v.  McNally,  Id.,  347;  Marble  v. 
Ross,  124  Mass.,  47;  McCaskiU  v,  EUioU,  5  Strob.  [S.  C], 
196;  wKeefer  v.  Brant,  23  Barb.  [N.  Y.],  324;  Marsh  v. 
Jones,  21  Vt.,  378 ;  Mann  v.  Weiand,  81*  Pa.  St.,  243; 
Twigg  V,  Ryland,  62  Md.,  380.)  It  is  not  necessary  to 
prove  long  standing  vicious  habits;  a  single  instance  of  such 
conduct  will  be  sufficient.  {Mann  t?.  Weiand,  81*  Pa.  St., 
243 ;  Coggswell  v.  Baldwin,  15  Vt.,  404 ;  Cockerham  v.  Nix- 
on, II  Ired.  [S.  C],  269;  Buckley  v.  Leonard,  4  Deuio 
[N.  Y.],  500 ;  Arnold  v.  Norton,  25  Conn.,  95 ;  Woolf  v. 
Chalker,  31  Conn.,  128  ;  Kiitredge  v.  EUioU,  16  N.  H.,  77; 
Jenkins  v.  lurner,  1  Ld.  Raym.  [Eng.],  109 ;  Jones  v.  Perry, 
2  Esp.  [Eng.],  482;  Smith  v.  Pelah,  2  Stra.  [Eng.],  1264; 
Sarch  v.  Blackburn,  4  Car.  &  P.  [Eng.],  297 ;  Blackman  v. 
Simmons,  3  Id.,  138  ;  Reynolds  v.  Hussey,  5  Atl.  Rep.  [N. 
H.],  458,  and  cases  cited. 


/ 
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Per  Curiam. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plain ti AT  in  error,  to  recover  damages  sustained 
by  a  kick  from  a  liorse  of  the  defendant  in  error. 

The  defendant  in  error,  in  his  petition  in  the  court  be- 
low, alleges  ''  that  the  defendant  was,  on  or  about  the  21st 
day  of  June,  1888,  the  owner  of  a  certain  bay  Clydesdale 
stallion,  and  that  the  said  defendant  was  then  standing  the 
said  stallion  for  mares  at  the  village  of  Cheney,  in  said 
county;  and  the  plaintiff  further  says  that  the  said  defend- 
ant, for  the  purpose  of  inducing  tliis  plaintiff  to  patronize 
the  said  stallion,  and  to  breed  his  mares  to  the  said  stallion, 
represented  to  this  plaintiff  that  the  said  stallion  was  of 
good  disposition  and  kind,  docile,  and  was  not  vicious,  and 
that  he  had  no  bad  habits  whatever.  And  the  plaintiff 
further  says,  that,  relying  upon  the  said  representations  of 
the  said  defendant,  this  plaintiff  agreed  to  and  did  breed  to 
the  said  stallion,  six  mares;  that  said  representations  above 
set  forth  were  false  and  untrue,  and  that  the  said-  bay 
Clydesdale  stallion  above  mentioned  was  not  kind,  docile, 
and  of  a  good  disposition,  but  on  the  contrary  was  vicious, 
unmanageable,  and  addicted  to  the  vicious  habit  of  biting 
and  kicking,  which  the  defendant  well  knew,  and  that  the 
said  defendant,  well  knowing  the  character  and  disjxtsition 
of  the  said  stallion,  did,  on  the  21st  day  of  June,  1888, 
n^ligently,  carelessly,  and  unsafely  have  and  keep  the  same 
in  a  small  barn,  and  in  open  stalls,  so  that  the  said  stallion 
could  come  in  contact  with  another  stallion  owned  and 
kept  by  the  said  defendant  in  the  same  barn  ;  that  the  said 
defendant  carelessly  and  negligently  neglected  to  provide 
box  stalls  for  his  said  stallions  so  as  to  keep  them  separate 
from  each  other ;  that  on  the  21st  day  of  June,  1 888,  relying 
upon  the  said  representations  as  to  the  character  and  habits 
of  the  said  Clydesdale  stallion,  >Ment  to  the  premises  in  the 
village  where  the  defendant  kept  his  said  stallion.s,  for  the 
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purpose  of  breeding  one  of  the  plaintiff^s  mares  to  the  de- 
fendant's said  bay  Clydesdale  stallion,  and  that  the  defend- 
ant tlien  and  there  negligently  and  carelessly  permitted  the 
other  of  his  said  stallions,  to-wit,  a  gray  Norman  stallion, 
to  be  and  remain  in  the  said  small  barn  in  an  open  stall, 
and  insecurely  protected  from  the  said  Clydesdale  stallion 
while  the  latter  stallion  was  serving  plaintiff's  mare;  that 
the  defendant  so  negligently  and  carelessly  handled  the 
said  Clydesdale  stallion  as  to  permit  hiai  to  come  in  con- 
tact with  and  fight  the  said  Norman  stallion,  and  so  n^li- 
gently  and  carelessly  managed  and  held  the  said  Clydes- 
dale stallion  as  to  permit  him  to  force  this  plaintiff  into  a 
corner  of  the  said  barn,  and  negligently  and  carelessly  per- 
mitted the  said  stallion  to  kick  this  plaintiff  on  his  left  leg 
between  the  ankle  and  knee  joints,  and  thereby  break  the 
same;  that  all  of  the  matters  hereinbefore  alleged  occurred 
with6ut  any  negligence  or  carelessness  on  his  part,  and  en- 
tirely through  the  n^ligenoe  and  carelessness  of  the  de- 
fendant. 

"  That  by  reason  of  the  facts  above  set  forth  he  has  been 
compelled  to  expend  a  large  sum  of  money,  to-wit,  $300, 
for  medical  and  surgical  attendance  and  nursing,  and  that 
he  has  suffered  great  bodily  pain  and  has  been  disabled  and 
rendered  unfit  to  do  any  work  since  the  said  21st  day  of 
June,  1888,  and  has  suffered  and  still  suffers  great  pain, 
and  that  the  plaintiff's  said  leg  is  permanently  injured,  and 
that  he  has  by  reason  of  the  premises  been  damaged  in  the 
sum  of  $5,000. 

"Wherefore  the  plaintiff  prays  damages  against  the  de- 
fendant for  the  sum  of  $5,300,  and  costs  of  suit." 

The  answer  of  the  defendant  below  is  a  general  denial, 
and  that  the  injury  was  caused  by  the  negligence  of  the 
plaintiff  below. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  for  the  sum  of  $500,  upon 
which  judgment  was  rendered. 
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The  plaintiflP  below  was  called  as  a  witness  in  his  own 
behalf  and  testified  in  r^ard  to  the  cause  of  the  injury  as 
follows : 

A.  I  was  holding  the  mare  at  the  time,  and  the 

backed  at  the  mare.  He  came  and  "jagged  "  hold  of  me 
and  said  ^*  stand  off  the  mare,  you  damned  fool."  I  left  off 
the  mare,  and  the  mare  shied. 

Q.  Who  took  hold  of  you  ? 

A.  Pete  Johnson. 

Q.  Where  was  the  horse  at  this  time? 

A.  On  the  mare. 

Q.  What  did  he  say? 

A.  He  took  hold  of  the  collar  and  he  said,  *'  Let  me 
take  hold,  you  damned  fool ;  you  don't  know  what  you  are 
doing."  I  did  not  say  a  word  and  let  go,  and  when  I  got 
off  by  the  bay  horse,  whether  the  horse  kicked  me  I  don't 
know.  I  heard  an  awful  squeal,  and  I  looked  around  and 
I  saw  the  bay  horse  kicking  the  gray  horse.  Pete  pulled 
at  him  pretty  hard  and  pulled  him  away — the  gray  horse — 
to  the  middle  of  the  stall.  He  pulled  him  away,  and  I 
could  not  move  at  all.  I  was  there  by  the  side  of  the  mare. 
He  said,  "get  up,  there";  he  said,  "I  will  n^anage  them." 
I  never  said  another  word.  He  had  hold  of  the  leading 
strap,  and  a  whip  in  his  left  hand,  and  he  went  to  the 
northeast  corner  and  cut  the  bay  with  the  whip,  I  thought 
pretty  hard.  He  whipped  the  horse  right  in  the  stall 
where  I  was.  I  don't  say  he  done  it  purposely  the  first 
time  he  kicked. 

Q.  What  horse  kicked? 

A.  The  bay  horse 

Q.  Tl^e  one  that  served  the  mare? 

A.  Yes,  sir;  I  sung  out,  let  me  get  away  or  he  will  kill 
me.  I  got  pre]iared  in  part.  I  saw  him  coming  and  I 
hauled  myself  m  the  manger.  He  came  and  catched  this 
leg  just  as  I  got  on  the  manger — got  on  top  of  the  manger. 
That  is  the  last  I  saw  of  anything  till  they  came  and  lifted 
me  out  of  the  stall — the  manger. 
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Q.  When  the  horse  was  kicking  where  was  your  mare- 
right  in  the  stall? 

A.  Right  in  the  stall;  I  say  I  cannot  say  whether  he 
was  kicking  me  or  the  mare. 

Q.  Where  was  the  mare? 

A.  Back  to  the  manger. 

Q.  Her  head  to  yon? 

A.  Her  head  was  to  me,  and  his  horse  was  a  large  horse. 

The  court  instructed  the  jury  as  follows: 

"The  burden  of  proof  in  this  action  is  upon  the  plaintiff 
to  establish  by  competent  evidence  every  material  allega- 
tion of  Ins  petition.  And  the  defendant  in  his  answer 
having  alleged  contributory  negligence  on  the  part  of  the 
plaintiff^  the  burden  of  proof  is  upon  the  defendant  to  es- 
tablish this  allegation  by  a  preponderance  of  the  evidence.'' 

In  Lincoln  v.  Walker j  18  Neb.,  244,  this  court  held  that 
"in  an  action  for  negligence,  where  the'plaintiff  can  prove 
his  case  without  disclosing  any  negligence  on  his  part,  con- 
tributory negligence  is  a  matter  of  defense,  the  burden  of 
proving  it  bei]>g  on  the  defendant.''  That  decision  was 
rendered  after  a  very  careful  examination  of  the  author- 
ities for  and  against  the  proposition,  and  the  conclusion 
reachetl,  in  our  view,  is  right  and  will  be  adhered  to.  The 
doctrine  of  that  case,  however,  can  have  no  application 
where  the  plaintiff,  .in  his  testimony,  has  stated  facts  from 
which  the  jury  could  find  that  his  own  negligence  had  con- 
tributed to  the  injury.  This  element  is  entirely  ignored  in 
the  instruction  given.  The  court,  therefore,  should  have 
added  to  the  instruction  the  qualification  *^unless  you  find 
from  the  plaintifi^'s  own  testimony  that  he  was  guilty  of 
contributory  n^ligence."  This  would  have  adapted  the 
instruction  to  the  evidence. 

The  court  also  instructed  the  jury :  "This  case  presents- 
two  phases  for  your  determination.     First,  whether  or  not 
the  stallion  'Welcome' at  the  time  of  the  accident  was  a 
vicious,  dangerous  animal.     If  you  find  from  the  evidence 
51 
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that  at  the  time  of  aoeident  th*e  stallion  was  a  vicious,  dan- 
gerous animal  and  the  defendant  or  his  keeper  knew  such 
fact,  then  the  defendant  would  be  liable  for  any  accident  or 
injury  done  by  such  animal,  without  negligence  or  care- 
lessness on  the  part  of  the  plaintiff,  and  this  would  be  so, 
even  though  the  defendant  or  his  agent  was  not  guilty  ot 
carelessness  or  negligence.  On  the  other  hand,  if  you  find 
from  the  evidence  that  the  stallion  'Welcome'  at  the  time 
of  the  accident  was  not  a  vicious  or  dangerous  stallion 
beyond  stallions  in  general,  then  to  entitle  the  plaintifi^  to 
recover  in  this  action  it  must  appear  from  the  evidence  that 
the  injury  resulted  from  the  carelessness  and  negligence  ox 
the  defendant  or  his  agent,  and  without  contributing  care- 
lessness or  n^ligence  on  the  part  of  the  plaintiff." 

In  this  instruction  too  much  weight  is  given  to  the  state- 
ment or  the  testimony  that  the  stallion  was  a  vicious,  dan- 
gerous animal,  and* therefore,  that  the  defendant  would  be 
liable  for  any  accident  or  injury  done  by  such  animal 
The  proof  tends  to  show  that  the  animal  was  in  the  habit 
of  kicking  his  stall  and  perhaps  in  one  or  two  cases  kick- 
ing at  other  horses  passing  behind  him.  The  proof  fiiils 
to  show  that  the  horse  had  kicked  any  human  being  before 
the  infliction  of  the  injury  on  the  plaintiff  below ;  and  even 
that  may  have  been  an  accident. 

In  Van  Leaven  v.  Lyke^  1  N.  Y.,  515,  it  is  said :  "  It  is  a 
well  settled  principle  that  in  all  cases  where  an  action  is 
brought  for  mischief  done  to  the  person  or  personal 
property  of  another  by  animals  manauetcB  naJtaviZy  such  as 
horses,  oxen,  cows,  sheep,  swine,  and  the  like,  the  owner 
must  be  shown  to  have  had  notice  of  their  viciousness  be- 
fore he  can  be  charged,  because  such  animals  are  not  by 
nature  fierce  or  dangerous,  and  such  notice  must  be  alleged 
in  the  declaration;  but  as  to  animals  fern  ncUurtB,  such  as 
lions,  tigers,  and  the  like,  the  person  who  keeps  them  is 
liable  for  any  damage  they  may  do,  without  notice;  on  the 
ground  that  by  nature  such  animals  are ^rce  and  dcnger- 
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<mischief  is  done  by  such  animals  while  committing  a  tres- 
5)ass  upon  the  close  of  another."  (1  Thompson  on  Neg- 
Jigence,  pp.  189,  190.) 

Judge  Cooley  states  the  rule  as  follows :  "  The  keeper 
•of  a  domestic  animal  is  not  in  general  responsible  for  any 
mischief  that  may  be  done  by  such  animal  which  was  of  a 
^ind  not  to  be  expected  from  him,  and  which  it  would  not 
<be  negligence  in  the  keeper  to  fail  to  guard  against." 
i^Yrooman  v.  Lawyer ^  13  Johns.,  339;  Van  Leuven  v.  Lyke, 
1  N.  Y.,  515;  Smith  t\  Causey,  22  Ala.,  568;  Wormley  v. 
'Gregg,  65  111.,  251 ;  Dearth  v.  Baker,  22  Wis.,  73 ;  Jack- 
stm  V.  Smithson  15  M.  &  W.,  563;  Hudson  v.  Boberts,  6 
Exch.,  697 ;  Cox  v.  Burbridge,  13  C.  B.  [K  S.],  430 ; 
•Olidden  v.  Moore,  14  Neb.,  84.) 

The  cases  cited,  in  our  view,  state  the  law  correctly. 

As  there  must  be  a  new  trial  we  will  not  discuss  the 
&ct8.  The  judgment  of  the  district  court  is  reversed  and 
ithe  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


Omaha  &  Florence  Loan  &  Trust  Co.  v.  48  253! 

Thomas  Barrett. 

[Pn.KD  May  6, 1891.] 

1.  Adverse  FOBSession.  A  party  who  has  been  in  the  actual, 
open,  notorious,  exclnsiye,  adverse  possession  of  real  estate  for 
ten  years  thereby  acquires  an  absolute  title  to  the  same. 


:  CoLOB  OP  Title  is  Not  Essential  to  adverse  possession. 

It  is  the  actual,  continuous,  open,  notorious,  exclusive,  adverse 
possession  that  ripeus  into  an  absolute  title.  Payment  of  taxes 
by  the  occupant  for  a  series  of  years  is  a  strong  circumstance,  in 
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ooDnection  with  others,  tending  to  show  the  adverse  holding  and 
the  abandonment  of  the  property  by  the  holder  of  the  title. 

8.  ;  RsviEW.     Upon  all  the  essential  (acts  necessary  to  show 

adverse  possession  there  was  no  conflict  in  the  testimony  and 
adverse  possession  clearly  established,  and  the  instructions  ooald 
not  aid  the  plaintiff,  there  being  no  testimony  to  sustain  them. 

Error  to  the  district  court  for  Douglas  oouuty.    Tried 
below  before  Hopewell^  J. 

Qmgdon  &  Hunt,  for  plaintiff  in  error : 

Defendant's  possession  was  without  claim  of  right  and 
might  have  continued  indefinitely,  without  tolling  the  right 
of  entry  of  the  owner  in  fee.  {Ewing  v.  Bumety  11  Pet, 
41;  Skinner  v,  Orawford,  54  la.,  119;  Oolvin  v,  R.   F. 
Land  A88\  23  Neb.,  80.)     Being  without  the  necessary  in- 
tention which  makes  it  adverse,  it  will  be  presumed  to  con- 
tinue as  it  began.  (Link  v.  Doerfer,  42  Wis.,  391.)    To 
convert  such  an  entry  into  a  hostile  holding,  there  must  be 
notice  equivalent  to  a  new  entry,  for  it  is  a  claim  of  right 
where  none  existed  before.  {Pepper  v,  (/ Dowdy  39  Wis., 
648  ;  Jackson v,  ThomaSy  16  Johns.,  293 ;  Griffithv.  Smilhj 
27  Neb.,  47.)    As  the  entry  was  without  claim  of  right, 
how  could  the  mere  acquiring  of  a  tax  lien  upon  the  premi- 
ses convert  a  peaceable  holding  into  a  hostile  {K)ssession? 
Only  when  the  tax  deed  was  issued,  was  the  owner  of 
the  fee  chargeable  with  notice  of  the  fact  that  his  tenant 
asserted  a  hostile  claim.  [Donohoe  v,  Vealy  19  Mo.,  331 ; 
Floyd  V.  Mintsey,  7  Rich.  [S.  Car.],  181 ;  Hall  r.  Stevens, 
9  Met.,  418;  Clark  v.  McClurey  10  Gratt.  [Va.],  305; 
Long  V,  Mady  1 1  Pa.  St.,  189  ;  Harrison  v.  Pool,  16  Ala., 
167 ;  Russell  v.  Davis,  38  Conn.,  562 ;  Bartlett  v.  Secor^  56 
Wis.,  520-9.) 

I 

Lake  &  Hamilton,  contra : 

Payment  of  taxes  by  defendant  in  error,  is  strong  evi- 
dence of  his  intent  to  hold  the  lots  as  his  own.    (Payne  r. 
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Hutchina,  49  Vt,  314.)  Neither  title  nor  color  of  title  in 
an  occupant  is  essential  to  the  running  of  the  statute.  { G^- 
ling  V,  Lane,  17  Neb.,  77,  and  cases ;  Stdtniscke  v.  Lamb,  18 
Id.,  619;  French  v.  Pearce,  8  Conn.,  439;  Brown  v, 
31 'Kinney,  9  Watts  [Pa.],  565;  Conyer^s  Admr.  v.  Kenan, 
4  Ga.,  308.) 

Per  Curiam. 

This  is  an  action  to  recover  the  possession  of  lots  1  and 
6  in  block  88,  and  lots  1  and  2  in  block  89,  in  the  city 
of  Florence,  Douglas  county. 

The  answer  is  a  general  denial,  and  that  the  plaintiff's 
cause  of  action  did  not  accrue  within  ten  years  next  before 
the  bringing  of  the  action. 

The  action  was  brought  on  the  5th  day  of  November, 
1887.  On  the  trial  of  the  cause  in  the  court  below,  a  ver- 
dict was  rendered  in  favor  of  the  defendant,  and  a  motion 
for  a  new  trial  having  been  overruled,  judgment  was  en- 
tered on  the  verdict. 

A  number  of  errors  are  assigned  in  this  court,  particu- 
larly in  regard  to  instructions  given  and  refused  by  the 
court.  It  is  unnecessary  to  review  the  instructions,  either 
given  or  asked  on  behalf  of  the  plaintiff,  as  in  our  view 
ihert  is  no  testimony  to  sustain  them. 

The  defendant  was  called  as  a  witness  in  his  own  behalf 
and  testified  as  follows: 

Q.  When  did  you  first  take  possession  of  those  lots,  Mr. 
Barrett? 

A.  I  bought  the  place  in  1870 — I  first  bought  the  place 
in  1870.  Those  two  lots  were  then  enclosed  by  the  man 
that  I  bought  them  from. 

Q.  Which  two,  the  ones  where  your  house  is? 

A.  Yes,  sir,  1  and  2,  in  block  89. 

Q.  One  and  two  in  89? 

A.  Yes,  sir. 
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By  a  juror:  Q.  I  thought  you  said  your  house  was  oi» 
lot  8,  in  block  89? 

A.  Yes,  sir. 

Q.  You  bought  the  two  lots,  1  and  2? 

A.  One  and  two. 

Q.  Who  was  the  man  you  bought  of? 

A.  Olsen. 

Q.  A  man  named  Olsen  ? 

A.  Yes,  sir. 

Q.  Were  those  two  lots,  included  in  what  you  purchased 
of  Olsen,  enclosed  at  the  time? 

A.  At  the  time,  sir. 

Q.  Those  were  the  two  lots  in  89  ? 

A.  In  89. 

Q.  Now,  when  did  you  first  take  possession  of  lots  I 
and  6,  in  88  ? 

A.  In  1875  I  went  to  live  there,  and  I  had  possession 
of  them  but  had  not  bought  them  at  that  time. 

Q.  You  had  not  bought  them  then? 

A.  Not  at  the  time. 

Q.  When  did  you  buy  them? 

A.  I  bought  them  in  1876. 

Q.  How  did  you  buy  them;  at  what  sale? 

A.  I  bought  them  at  county  treasurer's  sale  for  taxes. 

Q.  Well,  did  you  enter  upon  the  occupancy  of  thetn — 
did  you  continue  your  occupancy,  or  not,  of  the  lots? 

A.  Ever  since,  sir. 

Q.  From  1876  down  to  the  present  time? 

A.  Yes,  sir. 

Q.  Are  you  still  in  occupation  of  them? 

A.  I  am  still  occupying  them. 

Q.  Is  there  any  fence  or  enclosure  around  the  lots;  that 
is^  in  block  88—1  and  6  in  88? 

A.  Now? 

Q.  Yes,  sir. 

A.  Yes^  sir;  they  are  enclosed  and  worked. 
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Q.  Who  enclosed  them  ? 

A.  I  did,  sir. 

Q.  And  when,  sir? 

A.  In  1876. 

Q.  1876? 

A.  1876. 

Q.  You  enclosed  them  then  ? 

A.  Yes,  sir. 

Q.  Has  that  enclosure  been  kept  up  from  1876  to  the 
present  time  ? 

A.  Except  when  I  was  surveying  and  breaking  the 
land  to  plant ;   then  I  put  a  wire  fence  on. 

Q.  You  just  changed  fences. 

A.  Yes,  sir. 

Q.  But  you  have  kept  it  enclosed  all  the  time  with  one 
fence  and  another? 

A.  Yes,  sir. 

Q.  When  did  you  commence  the  cultivation  of  those 
lots? 

A.  In  1878. 

Q.  Before  you  commenced  the  cultivation,  how  did  you 
occupy  them — for  what  purpose? 

A.  Used  it  as  a  pasture  for  calves  and  cows. 

Q.  Did  any  one  else  have  any  occupancy  with  you,  or 
did  you  recognize  any  one  else? 

A.  None  whatever,  sir. 

Q.  You  claimed  to  be  the  owner  of  those  lots  ? 

A.  Yes,  sir. 

Q.  How  long  have  you  claimed  to  be  the  owner  of  those 
lots  in  88  ? 

A.  Since  1876. 

Q,  Since  1876? 

A.  Yes,  sir. 

Q.  That  is  when  you  purchased  at  tax  sale? 

A.  Yes,  sir. 
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Q.  And   the  other  lots   in  89 — ^how   long   have  you 
claimed  tiie  ownership? 

A.  Well,  ever  since  I  bought 

Q.  Bought  them  from  Olsen  ? 

A.  Yes,  sir. 

Q.  Have  the  lots — I  believe  you  said  the  lots  where  your 
house  is  were  enclosed  when  you  bought  them? 

A.  Yes,  sir. 

Q.  Have  you  kept  up  that  enclosure? 

A.  All  the  time,  sir. 

Q.  All  the  time? 

A.  Yes,  sir. 

Q.  Was  there  any  difference,  if  so,  state  what,  be- 
tween your  occupancy  and  control  of  the  lots  when  this 
suit  was  brought,  and  at  any  time  previous  ? 

A.  None,  sir. 

Q.  Now,  sir,  who  has  paid  the  taxes  on  those  lots  sinoa 
1876? 

A.  I  did,  sir. 

Q.  You  have  ? 

A.  Yes,  sir. 

Q.  Have  you  kept  the  taxes  paid  up? 

A.  Altogether,  sir. 

Q.  Here  is  a  receipt,  which  I  offer  in  evidence,  and  to 
which  there  is  no  objection,  signed  by  A.  C.  Althouse, 
treasurer,  and  describing  those  lots  in  which  there  is  $9.63 
it  appears  was  paid ;  was  that  issued  to  you  ? 

A.  Yes,  sir, 

Q.  Did  you  pay  those  taxes? 

A.  I  did,  sir ;  that  is,  for  the  year  1875. 

Q.  Did  you  pay  them  in  1876? 

A.  Yes,  sir. 

Q.  Here  is  another  signed  by  A.  C.  Althouse,  dated 
April  21, 1877,  for  the  taxes  of  1876;  are  you  the  Thomas 
Barrett  named  there? 

A.  Yes,  sir. 
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Q.  Did  you  pay  those  taxes  for  that  year? 

A.  I  did^  sir. 

His  testimony  further  shows  that  he  has  continued  in 
the  occupancy  of  said  lots  as  owner  thereof^  and  paid  the 
taxes  thereon  up  to  the  time  of  trial. 

There  is  no  testimony  contradicting  this.  It  is  true 
Mr.  Lantry  testifies  that  in  the  year  1880  he  had  occasion 
frequently  to  pass  one  of  these  blocks  and  that  it  was  not 
enclosed;  also  another  witness  testifies  that  he  was  em- 
ployed by  the  defendant  about  that  time  to  erect  a  fence  on 
one  of  the  blocks,  and  that  it  was  not  enclosed  at  that 
time.  The  defendant  and  witnesses  in  his  behalf  testify 
that  the  blocks  were  enclosed  by  a  willow  fence  prior  to 
the  year  1875  and  continued  to  be  so  enclosed  until  about 
the  year  1880,  when  the  defendant  testifies  that  he  had  the 
lot  broken  up  and  a  new  fence  erected  around  it.  There 
is  no  denial  of  this  testimony  and  the  jury  could  not  have 
found  against  it  and  the  verdict  have  been  sustained. 
There  was  considerable  of  an  effort  made  to  show  that  the 
defendant  entered  into  possession  of  the  lots  as  a  tenant 
and  therefore  his  possession  could  not  be  adverse.  The 
cross-examination  of  the  defendant  upon  this  point  simply 
shows  that  prior  to  1875  he  did  not  claim  to  be  the  owner, 
but  in  that  year  he  purchased  the  lots  at  tax  sale,  and  from 
that  time  until  the  present  has  paid  the  taxes  thereon  and 
has  claimed  to  own  the  same. 

In  Gailing  v.  Lane^  17  Neb.,  82,  it  was  held  *'that 
a  person  who  enters  upon  the  laud  of  anotlicr  with  the 
intention  of  occupying  the  same  as  his  own,  and  carries 
that  intention  into  eflFect  by  open,  notorious,  exclusive, 
adver^se  possession  of  the  premises  for  ten  years,  thereby 
disseizes  the  owner,  and  this  is  so  whether  the  entry  and 
possession  are  contrary  to  the  will  of  the  owner  or  not,  if 
the  occupant  denies  the  owner^s  title  and  claims  the  land 
as  his  own."  That  case  was  followed  and  approved  in 
Haywood  v.  Thomas ,  17  Neb.,  237,  and  Stettnische  v.  Lamb, 
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18  Id.,  625;  Graham  v.  Flynn,  21  Id.,  232;  Parker  v. 
Starr,  Id.,  683  ;  Gtie  v.  Jones,  25  Id,  634,  and  other 
cases. 

The  defendant  was  not  only  in  possession,  but  paid  the 
taxes  on  the  lots  in  question.  This  was  good  evidence 
tliat  he  claimed  the  same  as  his  own. 

The  case  of  Peterson  r.  Townaend,  30  Neb.,  373,  is  very 
similar  in  its  facts  to  that  under  consideration,  and  the 
title  of  the  occupant  was  sustained.  (See  also  Levy  v.  Yerga^ 
25  Neb.,  764  ;  Obernalte  v.  Edgar,  28  Neb.,  70.) 

The  plaintiff  corporation  was  organized  about  the  year 
1885,  and  afterwards  obtained  a  deed  of  conveyance  of  the 
lots  in  controversy.  The  owners  had  paid  none  of  the 
taxes,  nor  borne  any  of  the  burdens  incident  to  the  owner- 
ship of  property.  They  had,  so  far  as  appears,  in  fact 
abandoned  it  as  far  as  it  is  possible  to  abandon  real  estate. 

Property  is  said  to  be  abandoned  when  it  is  thrown 
away  or  its  possession  voluntarily  forsaken  by  the  owner. 
{Eiid'H  V,  Brazerton,  22  Ark.,  499 ;  1  Am.  &  Eng.  Ency.  of 
Law,  2.)  The  holders  of  the  paper  title  refused,  or  at 
least  neglected,  to  pay  the  taxes  due  on  the  lots  in  question, 
probably  regarding  them  of  not  sufficient  importance  to 
justify  the  expenditure.  The  defendant,  however,  entered 
into  possession  and  paid  the  taxes  due  upon  the  lots,  and 
such  possession  has  ripened  into  an  absolute  title.  There 
is  no  error  in  the  record,  aud  the  judgment  is 

Affirmed. 
The  other  judges  concur. 
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L.  Oppenheimer  &  Co.  v.  Lorenzo  Mark  et  al.      %  ^sil 

[FiLBD  May  6,  1891.] 

Garnishment:  Money  Due  From  Shebiff  on  Contbact  Not 
IN  CusTODiA  Legis.  L.  &  Go.  having  recovered  JndgmeDt  in  a 
justice's  conrt  against  L.  M.  for  $104.25,  and  ezecntion  having 
been  issaed  and  returned  no  goods  found  whereon  to  levy,  affi- 
davit and  notice  of  garnishment  were  made  and  served  on  T. 
H.  B.,  who  appeared  and  answered,  and  by  which  it  appeared 
that  he  was  the  sheriff  of  the  county,  and  had  in  his  hands  $62 
due  to  the  judgment  debtor  for  the  pasturage  and  keep  of  certain 
live  stock  taken  in  execution  by  the  sheriff,  and  sold  at  the  suit 
of  the  K.  Nat.  Bank  v.  R.  M.,  and  which  money  was  part  of  the 
proceeds  of  the  sale.  Held,  That  the  judgment  of  the  district 
court  affirming  that  of  the  justice  discharging  the  garnishee  on 
the  ground  that  the  sheriff's  money  was  cusiodia  legis,  and  not 
subject  to  garnishment,  was  error.  The  judgment  reversed,  and 
judgment  for  the  amount  with  interest  entered  against  the  gar- 
nishee. 

Error  to  the  district  court  for  Hitchcock  county.  Tried 
below  before  C-k)CHRAN,  J. 

Oeorge  E.  Banks,  for  plaintiff  in  error,  cited :  Wehle  v. 
Conner  J  83  N.  Y.,  231 ;  Conover  v.  Riickman,  33  N.  J.  Eq., 
303. 

/.  W.  CoUy  contra,  cited :  Wilder  v.  Bailey,  3  Mass.,  289 ; 
Beriaon  v.  Flower,  Croke^s  Rep.  [Eng.],  166-176;  Farr  t\ 
Newman,  4  T.  R,  621 ;  Turner  v.  FendaU,  1  Cranch  [U.  S.], 
117;  Sharp  v.  Clark,  2  Mass.,  91 ;  Penniman  v.  Rv^gglee, 
6  Id.,  166;  Staples  v.  Staples,  4  Me.,  532;  Farmers' 
Bank  v.  Beaston,  7  Gill  &  J.  [Md.],  421 ;  Clynier  v,  Wd- 
lis,  3  Cal.,  363 ;  HiU  v.  La.  C.  &  M.  R.  Co.,  14  Wis.,  291 ; 
Reddick  v.  Smith,  3  Scam.  [111.],  451 ;  Handy  v,  Dobbin, 
12  Johns.  [N.  Y.],  220;  Dubois  v.  Dubois,  6  Cow.  [N. 
Y.],  494;  Miller  v.  Adsit,  16  Wend.  [N.  Y.],  363;  Sta- 
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iionery  Co.  v.  Case,  26  Kan.,  299;  Rhines  t?.  Phelps^  3 
Gil.,  455;  Acter  v.  White,  26  Wend.  [N.  Y.],  614;  Sd- 
leek  V.Phelps,  11  Wis.,  380;  Hilliard,  Torts  [3d  Ed.], 
p.  51,  sec.  29;  Freeman,  Exec.,  sec.  130;  Herman,  Exec, 
sec.  246;  Williams,  Exec.,  2113;  Hagan  i\  Lucas^  10 
Pet.  [U.  S.],  400;  Broion  v.  Clarke,  4  How.  [U.  S.],  4; 
Maxwell,  J.  Pr.  [4th  Ed.],  211 ;  Maxwell,  PI.  &  Pn,  499 

Cobb,  Ch.  J. 

This  cause  is  on  error  from  the  county  of  Hitchcock. 

Proceedings  in  garnishment  against  Thomas  H.  Britton 
were  taken  on  error  to  the  district  court  of  said  county  on 
June  15, 1889,  by  the  plaintifls,  alleging  that  on  April  21, 
1889,  they  recovered  a  judgment  before  W.  A.  Connett, 
justice  of  the  peace  of  Culbertson  precinct,  against  the  de- 
fendant Marr  for  $104.25,  and  $3.50  costs,  on  which  exe- 
cution was  issued  and  returned  "  no  goods  or  chattels  found 
whereon  to  levy."  Affidavit  of  garnishment  followed, 
and  summons  was  issued  and  served  on  defendant  Britton, 
who  appeared  on  June  7,  1889,  and  answered  that  he  had 
$62  in  his  possession  due  to  the  defendant.  On  cross-ex- 
amination it  was  discovered  that  the  garnishee  was  the 
sheriff  of  the  county,  and  that  the  money  due  the  judg- 
ment debtor  was  for  the  i>asturage,  keeping,  and  care  of 
certain  livestock,  taken  in  execution  against  Rel)ecca  Marr, 
at  the  suit  of  the  Kalamazoo  National  Bank,  and  was  part 
of  the  proceeds  of  the  sale  of  the  stock  under  the  execu- 
tion. The  justice  held  that  the  money  was  in  the  gar- 
nishee's hands,  as  shcriif,  and  was  not  subject  to  garnish- 
ment, and  the  garnishee  was  discharged  from  liability.  A 
transcript  of  the  proceedings  was  taken  to  the  district 
court  on  error,  and  on  November  16,  1889,  there  was  a 
trial  to  the  court  and  the  judgment  of  the  court  below  was 
affirmed  with  costs  against  the  plain tiifs. 

The  plaintiffs'  assignment  of  error  is,  that  the  district 
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court  erred  in  affirming  the  judgment  of  the  justice  of  the 
peace  and  in  discharging  the  garnishee. 

From  the  record  it  appears  that  the  garnishee^  as  sheriff^ 
on  May  1^  1889^  having  levied  upon  and  taken  on  execu- 
tion twenty  head  of  cattle,  seven  head  of  fat  steers,  one  span 
of  mares,  and  one  Clydesdale  stallion,  employed  the  judg- 
ment debtor  to  pasture,  feed,  and  care  for  the  stock,  sub- 
ject to  the  garnishee's  order,  for  the  sum  of  $2  per  day. 
On  the  second  and  third  days  of  June,  following  the  days 
of  sale  of  the  property,  there  was  due  the  judgment  debtor 
on  this  account  $62.  On  June  3,  during  the  progress  of 
the  sale,  the  garnishee  was  served  with  summons  from  the 
justice's  court.  On  the  4th  of  June  he  made  return  of  the 
execution,  taxed  the  cost  of  keeping  the  stock  $62,  and 
retained  it.  On  the  7th  of  June  he  answered  as  garnishee 
in  the  justice's  court.  His  contract  for  the  care  of  the  live 
stock  was  a  personal  one,  for  which  he  was  personally  re- 
sponsible under  all  circumstances,  and  was  unattended  by 
the  authority  or  jurisprudence  of  the  court.  While  he  was 
legally  entitled  to  tax  the  costs  of  levy  and  sale  against 
the  proceeds  of  the  property,  and  incidentally  to  include 
tiiat  of  keeping  and  protecting  it,  the  money  in  his  hands, 
or  to  come  into  his  hands,  for  that  purpose,  was  never  at 
any  time  in  cuatodia  legis,  in  the  sense  that  it  was  not  sub- 
ject to  the  authority  of  any  other  competent  court.  It'  was 
but  a  debt  due  from  the  sheriff  to  his  contractor  and  cred- 
itor. If,  however,  it  may  be  regarded  as  *^  in  the  custody 
of  the  law,"  and  is  a  remainder  in  the  hands  of  the  sheriff 
after  satisfaction  of  all  other  costs,  would  it  be  exempt 
from  attachment?  Sees.  224  and  939  of  the  Civil  Code 
binds  the  garnishee  for  all  property  or  money  he  may 
have  in  possession  owing  to  the  defendant  at  and  after  the 
service  of  the  writ  and  notice. 

The  rule,  ^^in  custodia  legis,'^  applies  only  where  the 
sheriff  is  bound  to  have,  the  money  in  hand  to  pay  the  exe- 
cution plaintiff,  and  not  to  cases  in  which  he  has  in  his  pos- 
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session,  after  satisfying  the  execution,  a  surplus  of  money 
from  the  sale  of  property.  Such  surplus  is  the  property 
of  the  execution  defendant,  and  being  held  by  the  sheriff 
in  a  private  and  not  in  an  official  capacity^  it  may  be  at 
tached  in  his  hands.  (Drake  on  Attachment,  281.) 

** Judgment  debts  and  moneys  collected  on  execution  in 
the  hands  of  a  sheriff  are  liable  to  attachment  under  pro- 
cess against  the  judgment  creditor."  (  Wahle  v.  Conner,  83 
N.  Y.,  231.) 

"The  surplus  proceeds  of  property  in  the  hands  of  an 
officer  of  the  court,  afler  satisfying  the  execution,  or  other 
process,  belongs  to  the  defendant^  who  is  entitled  to  it  with- 
out an  order  of  the  court,  and  is  therefore  subject  to  gar- 
nishment by  a  creditor."  {Leroua  v.  Baldas,  13  S.  W. 
Rep.,  1019.) 

In  the  case  of  Weaver  v,  Oressman,  21  Neb.,  679,  it  was 
laid  down  in  the  opinion  of  the  then  chief  justice,  that 
"  while  the  general  rule  is  that  money  paid  into  the  hands 
of  the  clerk  of  a  court  on  a  judgment,  and  money  in  his 
possession  by  virtue  of  his  office,  cannot  be  attached,  yet 
there  are  exceptions  to  this  rule,  as  where  money  was  in 
the  hands  of  the  clerk  from  the  sale  of  lands  in  partition 
which  had  been  ordered  to  be  paid  over  to  the  parties,  and 
no  doubt  a  court  of  equity,  in  a  proper  case,  would  subject 
funds  in  the  hands  of  a  clerk,  belonging  to  a  debtor,  to  the 
satisfaction  of  a  creditor's  claim." 

The  most  comprehensive  rule  as  to  garnishment  would 
seem  to  be  that  laid  down  in  the  Nebraska  Pleading  and 
Practice,  p.  609,  that  "a  person  who  holds  money  subjed; 
to  certain  conditions,  upon  the  fulfillment  of  which  it  is  to 
become  the  property  of  a  third  party,  is  not  liable  as  gar- 
nishee in  an  action  against  the  latter  until  the  conditions 
have  been  fulfilled."  And  when  those  conditions  are  com- 
plete, we  hold  that  he  is  liable,  subject  to  the  legal  excep- 
tions laid  down  by  the  author.  There  is  to  be  a  limit  even 
to  the  rule  of  judicial  custody^  and  that  limit  is  reached,  as 
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in  this  case,  wlien  the  judgment  and  costs  are  satisfied,  and 
the  remainder,  in  the  hands  of  the  slierifiT,  is  subject  to  gar- 
nishment as  money  acknowledged  to  be  due  to  this  judg- 
ment debtor.  The  court  has  discharged  its  functions,  has 
satisfied  its  suitors,  and  is  no  longer  custodian  of  the  costs 
of  levy  and  sale  which  had  become  the  perquisites  of  those 
entitled  to  them. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  which  is  ordeied  to  enter  a 
judgment  for  the  plaintiff  in  error  against  Thomas  H. 
Britton,  as  garnishee^  for  the  sum  of  $62,  with  interest 
from  June  7^  1889. 

Judgment  acxx)rdingly. 

The  other  judges  concur. 


J.  E.  BtTTS  V.  B.  B.  Boyd. 

[Filed  Mat  6,1891.] 

Bnmmons:  Sebvice:  Retubn.  A  sheriff's  retarn  of  mesne  pro- 
cess in  the  words,  "Received  this  summons  the  27th  day  of 
Jnlj,  1888,  and  I  hereby  certify  that  on  the  30th  day  of  July, 
1888,  I  served  the  within  writ  of  summons  on  the  within  J.  E. 
Betts,  by  delivering  to  him  a  true  and  certified  copy  of  the  same 
with  all  the  indorsements  thereon,''  Ae/<f, sufficient  under  sec  29 
of  the  Code,  and  22  of  chap.  20,  Comp.  Stats. 

Error  to  the  district  court  for  Cedar  county.     Tried 
below  before  Kinkaid,  J. 

WUhur  F.  Bryantf  for  plaintiff  in  error,  cited ;  Murfree, 
Sheriffs,  sees.  839-40. 

B.  B,  Boyd,  pro  «e. 
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This  action  was  originally  brought  in  the  county  court 
of  Cellar  county  on  the  following  bill  of  particulars : 

"  J.  E.  Betts, 

"  In  account  with  B.  B.  Boyd,  Dr. 

"For  attorney  fees $25  00 

"  For  which  amount,  with  interest  at  seven  per  cent  from 
January  2,  1886,  plaintiff  asks  judgment/' 

Summons  was  issued,  indorsed  in  the  words  and  figures 
of  the  bill  of  particulars,  served  by  the  sheriff,  and  returned 
as  follows: 

"Rec'd  this  summons  the  27th  of  July,  A.  D.  1888;  I 
hereby  certify  that  on  the  30th  day  of  July,  1888, 1  served 
the  within  writ  of  summons  on  the  within  named  J.  £. 
Betts  by  delivering  to  him  a  true  and  certified  copy  of  the 
same,  with  all  the  endorsements  thereon.'^ 

Default  was  entered  against  the  defendant.  Afler  the 
record  of  the  default  the  following  appears : 

^^  Whereupon  the  plaintiff  appearing  in  person  and  in 
his  evidence  admits  a  credit  of  $5,  it  is  therefore  found 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of  $23.30,  with  interest  from  date/' 

On  September  5,  1888,  transcript  of  the  judgment  was 
taken  on  error  by  the  defendant  to  the  district  court,  and 
November  14  following,  on  hearing  and  argument,  the 
judgment  of  tlie  court  below  was  affirmed. 

The  plaintiff  in  error  brings  it  here  for  review  on  the 
following  errors : 

I.  That  the  return  of  the  sheriff  was  insufficient  to  show 
jurisdiction. 

II.  That  there  was  no  evidence  before  the  court  upon 
which  to  base  a  finding. 

III.  That  the  judgment  was  excessive. 

The  first  error  is  that  the  sheriff's  return  was  insuffi- 
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cient  to  show  jurisdiction,  or  (hat  it  fails  to  show  that  a 
copy  of  the  writ  was  delivered  to  the  defendant  j36r«ona%,. 
or  was  left  at  his  usual  place  of  residence,  as  required  by- 
sections  29  of  the  Code,  and  22  of  chapter  20  of  the  Stat- 
ute. This  objection  seems  wholly  groundless  and  hyper- 
critical. In  support  of  it,  however,  is  cited  an  authority 
on  the  law  of  sheriff's  duties,  to  the  effect  that  "  Where  by 
statute,  alternative  modes  of  serving  process  have  been  pre- 
scribed,  it  is  required  not  only  that  the  sheriff's  return 
shall  show  that  the  writ  has  been  'executed,'  but  it  must 
also  show  how  it  was  executed,  and  which  of  the  two  or 
more  statutory  modes  of  bringing  the  defendant  before  the 
court  was  adopted  by  tlie  oflScer."  (Murfree  on  Sheriffs^ 
sec.  840.) 

This  rule  was  satisfied,  and  the  statute  was  complied  witb 
when  it  was  shown  by  the  return  how  the  defendant  was 
personally  served  with  process,  "  by  delivering  to  him  a 
true  and  certified  copy  of  the  same,"  and  not  by  leaving  it 
at  his  usual  place  of  residence,  as  the  alternative.  To  deliver 
is  to  give  or  transfer,  as  to  deliver  a  letter,  from  one  person 
to  another,  or  mesne  process  from  the  sheriff  to  the  defend- 
ant, who  was  thereby  served  in  person,  in  compliance  with 
the  statute.  In  the  ten  decisions  under  sec.  69,  as  to  the 
service  of  process,  it  has  not  been  held  that  the  return 
should  run  in  the  words  of  the  section  in  order  to  estab- 
lish a  personal  service.  Words  which  imply  it  precisely, 
leaving  no  other  construction,  ought  to  be  deemed  suffi- 
cient to  establish  the  fact. 

'  In  Parker  v.  Starr,  21  Neb.,  680,  the  sheriff  returned : 
'^  I  served  this  summons  on  S.  S.  in  person,  and  S.  E.  S. 
and  C.  B.,  by  delivering  to  each  of  them  a  true  and  certi- 
fied copy  with  all  the  indorsements  thereon,"  was  held  to- 
be  sufficient — the  process  was  delivered  to  them.  An  actual 
delivery,  or  a  delivery  in  fact,  is  the  transfer  of  the  physi- 
cal possession  of  the  object  in  es'se. 

If  the  custom  of  noted  speakers  and  writers  in  litera- 
52 
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ture  as  a  standard  of  accuracy  has  yet  any  authority,  suffi- 
cient examples  of  personal  service  may  be  cited  in  the  use 
of  the  word  "  deliver." 

For  Joseph  said  to  the  chief  butler,  '^  thou  shalt  ddiver 
Pharaoh's  cup  into  his  hands,"  and  from  the  same  account 
it  is  certain  tliat  the  third  day  the  Egyptians  had  the  cap. 
(Gen.  xl :  13.) 

And  ivlien  Prince  Hal.  ordered  the  guard   to  ddioer 
FalstafF  over  to  the  constables  for  his  lying  impertinence, 
it  is  not  questioned  that  Sir  John  was  under  close  arrest 
until  again  delivered  from  it.  (VI  Hen.  IV.) 

At  the  first  day's  battle  of  Shiloh  the  right  of  the  enemy 
rested  on  the  bank  of  the  Tennessee  river,  "  when  two 
federal  gunboats  delivered  their  fire  with  vigor  and  effect," 
and  personally  to  the  commander-in-chief,  who  fell  in 
this  action.  (U.  S.  G.  Memoirs,  vol.  1,  p.  367.) 

These  are  examples  of  actual,  personal  delivery  in  &ct, 
on  the  usage  of  the  word,  from  an  early  period  to  a  more 
recent  one. 

The  county  court  having  ample  jurisdiction,  it  is  shown 
from  the  record  that  the  defendant  made  default,  that  the 
plaintiff  appeared  and  gave  "  his  evidence,"  upon  which 
the  court  found  for  the  plaintiff  and  rendered  judgment 

That  the  judgment  is  excessive  is  an  objection  that  the 
plaintiff  in  error  should  have  made  at  the  trial  in  the  lower 
court. 

'^  In  all  cases  of  error,  not  of  a  jurisdictional  character, 
before  the  a^rieved  party  can  be  heard  in  the  court  of 
error  he  should  first  seek  relief  at  the  hands  of  the  court 
where  the  error  occurred."  {Griggs  v.  Le  Poidevin,  11  Neb., 
385.) 

The  errors  in  this  case  are  not  merely  technical,  they  are 
frivolous.     The  judgment  of  the  district  court  is 

Affirmed. 
The  other  judges  concur. 
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Dewey  &  Stone  v.  W.  E.  Walton.  1 4o  tsJ 

40  751 

41  612. 


[Filed  May  6,  1891.]  3i   8i9| 

"■  ■*  49    72l| 

I  81    810 
61    650 

F.  £.  and  wife  mortgn^ed  one  and  a  half  acres  of  ground  in 
Nance  county,  to  secure  the  payment  of  |75  to  S.  £.,  who  sold 
and  assigned  the  mortgage  to  W.  £.  W. ,  defendant  in  error.  Sub- 
sequently J.  M.  T.|  as  administrator  of  L.  F.  £ ,  deceased,  the 
mortgagor,  under  an  order  of  the  court,  sold  the  two  and  a  half 
acres  at  public  sale,  subject  to  the  mortgage,  an^  reserving  all 
improvement,  consisting  of  fences,  posts,  windmill,  pump,  com 
cribs,  etc,  to  G.  S.  T.,  and  made  an  administrator's  deed  ac- 
cordingly. D.  and  S.,  the  plain tifb  in  error,  recovered  a  judg- 
ment in  the  district  court  against  G.  S.  T.,  levied  execution 
upon,  and  bought  in  the  lot.  In  an  action  by  W.  £.  W.  to  fore- 
close the  mortgage,  hddj  that  by  the  purchase  of  the  lot  by  D. 
and  S.  at  sheriff  ^s  eale  they  obtained  no  title  nor  lien  io  the 
improvements  which  had  been  sold  to  W.  £.  W.  by  the  rep- 
resentatives of  L.  F.  £.,  deceased,  and  had  been  removed  prior 
to  the  sale  under  the  execution  at  law  of  D.  and  S. 

Error  to  the  district  court  for  Nance  county.     Tried 
below  before  Post,  J. 

M.  V.  Moudy,  for  plaintiff  in  error,  cited,  in  addition  to 
cases  discussed^n  opinion:  Jones,  Mtges.,  sec.  722;  Park- 
man  v,  Weleliyl9  Pick.  [Mass.],  231 ;  Deaster  v,  MoCamuSy 
14  Wis.,  333;  KeUeyv.  Whitney,  45  Wis.,  110;  Stevens  v. 
Cooper,  1  Johns.  Ch.  [N.  Y.], 425 ;  Guion  v.  Knapp,  6  Paige 
[N.  Y.],  35;  Benton  v.Niooll,  24  Minn.,  221 ;  Warner  v. 
De  Witt,  etc.,  Bank,  4  Bradw.  [111.],  305 ;  HaU  v.  Udwards, 
43  Mich., 473;  McHugh v. Smiley,  17  Neb.,  623, and  cases; 
McKeighan  v.  Hopkins,  19  Neb.,  39,  and  cases;  Tootle  v. 
White,  4  Neb.,  404 ;  Renard  v.  Brown^  7  Id.,  453-4-5 ;  3 
Washb.,  Real  Prop.  [4th  Ed.],  434. 

Reid  &  Morgan,  contra,  cited  cases  referred  to  in  opinion. 
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This  action  was  originally  brought  by  the  defendant  in 
error  in  the  district  court  of  Nance  county  to  foreclose  a 
mortgage  of  L.  F.  Ellis  and  Rebecca,  his  wife,  to  Samuel 
Ewing  to  secure  a  promissory  note  of  $75,  dated  June  30, 
1884,  due  in  one  year,  with  nine  per  cent  iuteixst,  on  "one 
and  a  half  acres  of  ground,  a  part  of  the  southwest  quar- 
ter of  section  13,  township  17  north,  range  4  west,  com- 
mencing at  eight  chains  two  links  west  of  the  southeast 
corner  of  the  northeast  quarter  of  the  southeast  quarter  oi 
said  sectioned;  thence  running  north  177  feet  to  a  stake; 
thence  west  344  feet  to  a  stake;  thence  south  176|  feet 
parallel  with  the  east  line  of  Chestnut  street  of  the  original 
town  of  Genoa  to  a  stake;  thence  east  344  feet  to  the  place 
of  beginning," 

The  note  secured  and  the  mortgage  on  this  ground,  were, 
on  April  2,  1887,  for  valuable  consideration,  assigned  and 
delivered  to  the  defendant  in  error,  and  subsequently  on 
October  30, 1885,  George  S.  Young,  of  said  county,  bought 
the  lot,  subject  to  the  mortgage,  for  the  sum  of  $28.65,  at 
the  sale  of  J.  M.  Travis,  administrator  of  the  estate  of  L. 
F.  Ellis,  deceased,  by  authority  of  the  district  court  of  said 
county ;  the  improvements  on  the  lot,  of  fences,  shedding, 
windmill,  pump,  and  corn  cribs,  etc.,  beiijg  reserved  and 
excepted  from  that  sold  and  conveyed. 

The  plaintiffs  in  error,  Charles  H.  Dewey  and  Emerson 
L.  Stone,  partners  in  trade  as  Dewey  &  Stone,  answered  in 
the  court  below,  setting  up  that  on  September  30,  1884, 
they  recovered  a  judgment  in  the  district  court  of  said 
county  against  George  S.  Young  of  $533.30,  to  satisfy 
which  the  lot  was  levied  upon  and  sold  to  them  at  sheriff's 
sale,  and  deed  made  October  27,  1887.  They  charge  the 
unlawful  committing  of  waste  and  despoliation  of  the  im- 
provements and  appurtenances  against  the  plaintiff*,  for 
which  they  ask  to  be  indemnified  in  $250. 


I  • 
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The  plaintiff  below  replied  setting  up  that  the  improve- 
ments and  appurtenances  of  the  lot  were  reserved  from  the 
administrator's  sale,  and  in  the  deed  to  Young,  and  that  the 
plaintiffs  in  error  took  nothing  but  an  equitable  interest  in 
the  lot,  subject  to  the  prior  mortgage. 

There  was  a  trial  to  the  court,  a  jury  being  waived,  and 
the  cause  was  heard  upon  the  petition,  the  answer  of  Dewey 
&  Stone,  the  plaintiff's  reply,  and  the  evidence,  and  it  was 
found  that  L.  F.  Ellis  and  Kebecca,  his  wife,  executed  a 
mortgage  deed  to  Samuel  Ewing  for  the  premises  described, 
which  mortgage  was  duly  recorded  on  July  11,  1884;  that 
subsecjuently,  on  April  2,  1887,  the  mortgage  and  the  note 
secured  thereby  were  sold,  assigned,  and  transferred  to  the 
plaintiff;  that  on  October  30, 1885,  Greorge  S.  Young  pur- 
chased the  premises,  taking  a  deed  subject  to  the  mortgage ; 
that  there  is  due  the  plaintiff  upon  the  note  $105.40,  with 
interest  at  the  rate  of  nine  per  cent  from  this  date,  Decem- 
ber 5,  1888,  and  that  the  plaintiff  is  entitled  to  a  for^los- 
ure  of  the  mortgage  and  a  sale  of  the  premises  to  pay  the 
same. 

The  court  further  found  that  Dewey  &  Stone  recovered 
a  judgment  against  GeoTge  S.  Young,  which  is  a  lien  on 
said  premises,  but  is  inferior  to  that  of  the  plaintiff,  and 
that  there  is  due  to  Dewey  &  Stone  thereon  $ . 

It  was  ordered  that  the  defendants  within  twenty  days 
from  the  entry  of  this  decree,  pay  to  the  plaintiff  $105.40, 
and  the  interest  due  thereon,  and  $9.93  costs  hereon,  or  that 
the  defendants'  equity  of  redemption  be  foreclosed  and  said 
premises  be  sold  by  the  sheriff  as  upon  execution,  and  that 
he  bring  the  proceeds  into  court  to  be  applied  in  satisfac- 
tion of  the  sums  found  to  be  due,  in  the  order  of  their  pri- 
ority, upon  the  confirmation  of  the  sale. 

The  defendants'  motion  for  a  new  trial  was  overruled, 
exceptions  to  the  findings  and  judgment  of  the  court  were 
taken  of  record,  and  the  cause  brought  to  this  court  on  the 
following  errors: 
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1.  The  court  erred  in  finding  for  the-  plaintiff  on  the 
issues  joined. 

2.  In  dismissing  the  counter-claim  of  defendants. 

It  appears  from  the  record  that  one  John  Wiggins,  and 
L.  F.'  Ellis,  the  mortgagor  of  the  premises,  were  stock 
dealers  in  the  town  of  Genoa,  carrying  on  the  business  of 
feeding  cattle  and  hogs  for  the  market,  and  used  the  prem- 
ises for  that  purpose.  It  is  admitted  that  the  lot  was  im- 
proved by  hog-houses,  coru  cribs,  cattle  sheds,  a  substantial 
windmill  with  derrick,  and  the  fencing  and  posts  inclosing 
the  lot,  all  of  which  were  removed  by  the  plaintiff  prior 
to  the  sale  of  the  lot  on  the  sheriff's  execution  to  defendants 
Dewey  &  Stone, 

The  plaintiff  being  examined  as  a  witness  on  the  trial, 
testified  that,  after  the  death  of  Ellis,  in  the  last  of  the 
year  1885,  or  early  in  the  year  1886,  he  succeeded  Ellis  in 
the  elevator  and  hog  buying  business;  that  he  became  the 
owner  of  the  improvements  on  the  lot  in  question  by  buy- 
ing the  half  interest  of  Wiggins  (which  Mrs.  Ellis  as  the 
heir  of  her  deceased  husband  admitted),  and  shortly  after 
bought  of  Mrs.  Ellis  her  interest  in  the  other  half,  and 
was  in  possession  of  the  premised  under  verbal  agreement 
with  G.  S.  Young,  when  the  sheriff's  levy  was  made  of  the 
execution  against  him,  and  removed  the  lumber  and  fixtures 
to  his  own  home  in  the  day  time  openly  before  the  day  of 
sale.  This  disposal  of  the  fixtures,  and  the  foreclosure  of 
the  original  mortgage,  left  nothing  of  value  for  the  last 
purchaser. 

The  plaintiffs  in  error  now  urge  that  when  the  defend- 
ant in  error  took  the  mortgage  of  assignment  from  the 
original  mortgagee,  he  was  bound  to  take  notice  of  the 
character  of  the  property  specifically  described  and  covered 
by  the  mortgage;  and  as  the  improvements  were  perma- 
nent, they  became  pledged  with  the  land  as  security  for  the 
note  of  $75,  with  interest,  to  the  extent  of  their  value ; 
and  having  removed  the  same  has,  in  that  degree,  lessened 
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the  security,  and  seeks  to  enforce  the  mortgage  against  tlie 
naked  lot,  which  will  leave  nothing  to  be  applied  to  sub- 
sequent liens.     This,  it  is  argued,  is  inequitable;  that  if 
their  title  could  be  cured  by  bidding  the  property  in  at 
foreclosure  safe,  protecting  themselves   in  the    right  and 
title  to  the  improvements  on  the  lot,  it  becomes  their  right 
to  do  so,  and  the  defendant  in  error  ought  not  to  be  per- 
mitted, under  the  rules  of  equitable  jurisprudence,  to  use 
any  unfair  means  to  defeat  that  right,  and  cites  Jones  on 
Mortgages,  sec.  695,  that  "  When  fixtures  are  severed  from 
the  mortgaged  property  by  the  mortgagee  without  the  con- 
sent of  the  mortgagor,  in  a  state  where  the  rule  is  tliat  the 
title  and  right  of  possession  remain  in  the  mortgagor  un- 
til foreclosure,  the  mortgagor  may  recover  damages  for  the 
trespass  committed  by  the  person  who  removed  the  fixtures. 
The  fact  that  the  mortgage  was  afterwards  foreclosed  and 
the  property  bought  by  the  mortgagee  and  conveyed  to 
him  by  the  sheriff*,  does  not  affect  the  case;  because  the  fix- 
tures having  been  removed,  they  are  freed  from  the  opera- 
tion of  the  mortgage,  and  the  foreclosure  does  not  affect 
them.     The  title  to  the  ^xtures  was  in  the  mortgagor  at 
the  time  they  were  severed  from  the  freehold,  and  he  is 
entitled  to  recover  their  value."  (HUl  v.  Gwin,  51  Cal., 
47.) 

The  same  rule  prevails  in  cases  where  the  defendant  in 
execution  commits  waste  during  the  time  that  he  is  entitled 
to  redeem.  The  purchaser  may,  when  he  subsequently  re- 
ceives a  deed  from  the  sheriff*,  recover  of  the  defendant  for 
such  waste.  (Freeman  on  Ex.,  1st  Ed.,  sec.  349a;  Rich  v. 
Bakei'y  3  Den.  [N.  Y.],  79.)  And  "Analogous  to  the  cases 
above  cited,  it  has  been  decided  that  as  between  the  original 
parties  the  release  of  a  part  of  the  premises  does  not  affect 
the  mortgagee's  lien  upon  the  residue.  This  is  bound  for 
the  whole  debt.  But  as  against  others  who  have  liens 
upon  portions  of  the  mortgaged  premises,  a  mortgagee  with 
notice  of  such  liens  has  no  right  to  release  any  portion  of 
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the  mortgaged  premises  to  the  injury  of  the  owners  of  such 
liens."  (Jones  on  Mortgages,  sec.  722,  and  cases  there  cited.) 

Numerous  other  authorities  are  presented  in  the  brief 
and  will  be  found  in  the  reporter's  citations  to  this  case. 
The  counsePs  very  ingenious  argument  lacks  no  element  of 
research  for  authority  and  precedent.  It  is  not  doubted 
that  each  of  these  is  consistent  with  its  stated  condition^ 
and  all  are  of  authority  in  like  cases.  But  it  is  not  be- 
lieved that  any  of  the  examples  cited  are  analogous  to  the 
case  at  bar,  or  that  the  similarity  and  conditions  of  any 
bear  a  suflBcient  resemblance  to  warrant  it  as  a  guide  to  be 
followed. 

The  plaintiffs  in  error  can  claiVn  no  other  title  or  interest 
in  the  property  in  question  than  that  of  the  sheriff^s  sale. 
The  sheriff  could  sell  no  other  estate  or  interest  than  that 
of  the  judgment  debtor  at  the  date  of  the  judgment.  That 
interest  was  public  and  notorious  by  a  deed  duly  recorded 
August  26,  1887,  granting  him  the  lot  of  "one  and  one- 
half  acres,  more  or  less,  reserving  therefrom  all  improve- 
ments and  appurtenances  tliereon,  and  subject  to  a  certain 
mortgage  lien  thereon."  This  was  sixty-two  days'  notice 
to  the  purchaser  prior  to  the  confirmation  of  the  sheriff's 
sale. 

It  is  the  rule  of  law  in  this  state  that  a  judgment  lien 
attached  only  to  the  actual  interest  of  the  debtor,  and  it 
was  held  at  the  April  term,  1878,  in  the  case  of  Galwayv. 
MalchoWy  reported  in  7  Neb.,  285,  that  "the  lien  of  a  judg- 
ment does  not  exceed  the  actual  interest  which  the  judg- 
ment debtor  had  in  the  land  at  the  time  it  was  rendered, 
and  it  is  subject  to  every  equity  existing  against  tlie  debtor 
at  the  time  of  its  rendition."  This  rule  has  been  affirmed 
and  reaffirmed  in  the  decisions  rendered  in  Dorsey  r.  Holly 
7  Neb.,  465 ;  Berkley  v.  Lamb,  8  Id.,  399 ;  Mansfield  v. 
Gregory y  11  Id.,  298  ;  Leonard  v.  White  Cloud  Ferry  Co.y 
Id.,  340. 

Under  this  rule  the  plaintiffs  in  error  could  take  noth- 
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ing  in  this  case  unless  fraud  and  collusion  be  shown  be- 
tween the  mortgage  creditor  and  the  judgment  debtor  to 
make  away  with  the  appurtenances  and  trade  fixtures  of 
the  lot  and  embezzle  the  proceeds.  There  was  an  attempt, 
on  the  cross-examination  of  the  plaintiff  below,  at  the 
trial,  to  create  that  inference,  but  the  witness  answered 
consistently  and  without  evasion  against  such  presumption, 
and  no  fraud  was  discovered. 

All  the  transactions  relating  to  the  sale  and  possession 
of  the  trade  fixtures,  and  the  deed  of  the  lot  to  Young, 
were  public  and  definite  to  all  concerned,  so  far  as  the  rec- 
ord in  this  case  shows,  and  there  is  nothing  before  us  to 
indicate  that  there  was  any  concealment,  collusion,  or  fraud 
on  the  part  of  any  of  those  interested  to  prejudice  the 
rights  of  the  plaintiffs  in  error. 

The  assignments  of  error  are  overruled,  and  the  decree 
of  the  district  court  is 


Affibmed. 


The  other  judges  concur. 


SI    825 
30      60l 

Jeffekson  H.  Foxworthy  v.  City  of  Hastings.  [  J|  ^ 

[Filed  May  6,  1891.]  I  ^  ^\ 

1.  The  evidence  examined  and  considered,  and  found  not  to  sos- 

tain  the  verdict. 

2.  The  judgment  reversed  and  cause  remanded  for  new  trial. 

• 

3.  Stare  Decisis.    The  former  opinion,  25  Neb.,  133,  adhered  to. 

Error  to  the  district  court  for  Adams  county.     Tried 
below  before  Gaslin,  J. 

J.  It.  Webster,  for  plaintiff  in  error: 

The  city's  liability  is  now  res  adjvdicaia,  {Foxworthy  v. 
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Hastings,  25  Neb.,  133;  Weare  v.  Fiteh(/urg,  110  Mass., 
334;  Joliet  v.  Verier/,  35  111.,  64.)  The  biased  remarks  of 
the  juror,  vitiate  the  verdict.  (Thornton,  Juries,  sees.  438; 
Harrison  v.  Price,  22  Ind.,  165."^ 

C.  J.  DifworOi,  contrcu 

Cobb,  Ch.  J. 

This  action  was  last  lieard  at  the  July  term,  1888,  when 
the  judgment  of  the  district  court  was  reversed,  on  error, 
and  the  cause  remanded.  (25  Neb.,  133.) 

The  cause  remanded  was  tried  again  to  a  jury,  with  ver- 
dict for  the  defendant.  There  was  a  motion  for  a  new 
trial,  which  was  overruled,  and  a  bill  of  exceptions  taken, 
based  upon  the  refusal  of  a  new  trial,  for  lack  of  evidence 
to  sustain  the  verdict.  There  is  no  complaint  of  any 
ruling  of  the  court  pending  the  trial.  The  fundamental 
ground  of  error  is  whether  there  was  suflBcient  evidence  to 
sustahi  a  verdict  against  the  plaintiff  and  for  the  defendant. 

The  answer  of  the  defendant  was  a  general  denial  of  the 
action. 

The  complaint  of  the  plaintiff,  in  brief,  is  that  on  the 
21st  day  of  January,  1886,  he  went,  a  stranger,  to  the  Lepin 
hotel  in  Hastings,  from  where  he  started  to  visit  a  drug 
store  in  the  city ;  that  he  had  not  been  in  Hastings  since 
1883  previously,  and  arrived  there  after  dark;  that  im- 
mediately after  leaving  the  hotel  on  the  sidewalk,  near  its 
southeast  corner,  he  slipped  on  ice  and  fell,  breaking  his 
hip  thereon ;  suffered  great  pain  ;  lost  fifty-five  pounds  in 
weight  during  his  illness ;  was  supposed  to  be  fatally  sick 
for  some  weeks ;  that  he  is  permanently  injured ;  incapaci- 
tated for  the  following  of  his  former  profession,  which 
was  that  of  an  attorney  at  law.  Upon  cross-examination 
the  plaintiff  is  very  particular  in  locating  the  place  of  the 
accident,  and  is  positive  that  it  was  within  the  street  proper. 

The  evidence  will  be  examined  as  to  the  two  questions: 
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I.  The  actual  location  of  the  place  of  the  aocident.  2. 
Whether  the  city  is  responsible  upon  tlie  evidence  even  if 
the  actual  location  was  not  in  the  technical^  laid  out,  and 
dedicated  public  street.  The  evidence  upon  the  location  of 
the  place  of  aocident  is  as  follows: 

Plaintiff  Foxworthy :  Ice  was  on  the  walk.  The  loca- 
tion was  not  far  from  the  corner  of  the  fence  east  of  the 
hotel ;  my  opinion  now  is  about  the  middle  of  the  four  or 
five  foot  walk  a  little  west  and  south  of  the  fence  post,  in 
a  northeast  direction  from  the  post  in  the  corner  of  the 
veranda  and  southeast  direction  from  the  corner  of  the 
hotel.  I  noticed  no  ice  until  I  fell  down  or  commenced  to 
get  up.  I  had  no  gloves  on.  Pulled  them  off  to  register 
in  the  hotel  a  few  minutes  before,  and  when  I  went  to  get 
up  felt  the  ice  with  my  naked  hand.  When  I  fell  my  first 
impression  was  to  get  right  up ;  I  found  myself  unable  to 
do  so.  I  did  not  have  use  of  myself  I  saw  the  fence  cor- 
ner and  went  to  crawl  to  it,  and  so  far  as  I  went  in  that 
direction  I  found  ice  all  the  way.  I  changed  my  mind 
then  and  tried  to  get  back  to  the  post  of  the  veranda,  but 
there  was  ice  in  that  direction,  then  tried  to  get  to  the 
hotel.  About  then  a  gentleman  called  to  me  asking  if  I 
was  hurt.  I  did  not  investigate  further  about  the  ice  that 
I  remember  about.  The  nearest  object  when  I  fell  was  the 
fence. 

Cross-examined :  I  came  out  at  the  east  storm  door  and 
went  southeast.  When  I  went  out  I  saw  the  fence  right 
in  front  of  me  and  so  went  out  towards  the  corner.  I 
could  see  the  fence,  located  it  and  got  the  idea  of  the  direc- 
tion of  the  walk.  I  do  not  think  it  was  thirty  or  forty 
feet  from  the  door.  When  I  went  out  I  saw  a  man  going 
along.  Think  he  was  getting  off  the  hotel  front,  probably 
going  east,  when  I  started  in  the  same  direction.  My  left 
foot  slipped  to  the  south  as  I  faced  east,  and  I  fell  on  my  left 
ride.  I  had  gon^  to  where  the  sidewalk,  near  the  corner 
of  the  fence,  joins  the  walk  that  goes  north  on  the  cast  side 
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of  the  hotel.  I  was  lu  that  shape,  with  the  fence  post  the 
nearest  object  to  get  up  by,  as  I  thought. 

Redirect :  The   fence  corner  was  north  and  a  little  east. 

Albert  Manchester  testifies  :  I  went  out  and  found  him, 
plaintiff,  lying  against  the  window.  It  was  icy  in  the 
center  of  the  walk,  ridged  up,  it  had  not  been  shoveled  off ; 
I  know  it  was  there  icy  because  I  traveled  over  the  walk 
several  times  that  night  and  the  next  morning.  Both  sides 
east  and  west  of  the  picket  fence  corner  on  the  main  trav- 
eled walk  there  was  a  ridge  all  along  there.  This  ridge  of 
ice  and  snow  was  four  or  five  inches  in  depth,  might  be 
eighteen  inches  wide  in  front  of  the  Lepin  hotel.  The  main 
walk  ran  down  in  front  of  the  storm  house. 

Cross-examined  :  There  was  ice  and  snow  there. 

William  Sheesby :  Lived  in  Hastings  last  winter  at  the 
Lepin  hotel.  In  front  of  the  Lepin  hotel  the  walk  was 
mostly  clean,  but  after  going  near  the  corner  of  the  hotel, 
from  there  east  it  began  and  got  uneven  with  ice  and  snow. 
It  had  been  that  way  several  days — three  days  and  from 
that  to  a  week.  I  remember  from  knowing  he  was  hurt 
there  and  from  slipping  a  good  many  times  myself  on  the 
walk. 

Cross-examined  :  The  snow  was  deposited  at  the  east  cor- 
ner and  also  at  the  west  corner.  They  had  made  an  at- 
tempt to  sweep  it  off  the  walk  in  front  of  the  hotel.  It 
was  partly  done. 

T.  R.  Piersen  :  There  was  some  ice  and  snow  from  the 
door  of  the  hotel  to  a  line  east  of  the  hotel.  Tiiere  was 
some  ice  and  snow  I  think  within  four  feet  of  the  door 
and  along  the  walk,  and  in  front  of  and  south  of  the  door, 
there  was  a  ridge  of  ice  perhaps  eighteen  inches  wide.  It 
could  not  be  more  than  two  or  three  inches  deep  from  the 
south  line  of  the  hotel ;  in  front  of  the  hotel  the  snow  had 
not  lx»en  cleaned  off  at  all :  no  one  lived  there  verv  much. 
In  front  of  the  hotel  and  the  walk  Ifeading  back  was 
cleaned  off.     Tlie  snow  had  been  there  more  than  three 
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days,  somewhere  near  a  week.  Immediately  at  the  south- 
east corner  of  the  hotel  building  the  walk  was  in  good 
condition  and  no  down-spout  or  flow  of  water  at  the  south- 
east corner.  The  eave  spout  came  down  in  the  back  part 
of  tiie  liouse.  In  front  of  the  Lepin  building  the  side- 
walk and  that  attached  to  the  building  altogether  was  nine 
feet  wide  I  think,  the  whole  walk.  The  ice  and  snow  was 
about  in  about  the  center  of  the  walk  belonging  to  the  city. 
The  storm  door  extends  out  from  the  hotel  about  four  feet 

Cross-examined  :  The  hotel  covers  about  forty  feet  front. 
It  stands  back  three  or  four  feet  from  the  street  line.  The 
ridge  of  ice  in  front  of  the  house  was  as  near  the  center  of 
the  sidewalk  as  a  man  generally  walks.  There  was  snow- 
bank in  front  of  the  hotel  drifted  near  the  fence.  When  I 
first  saw  him,  he  was  leaning  against  the  corner  of  the 
hotel.  My  men  were  only  instructed  to  shovel  the  snow 
away  from  the  front  of  the  hotel. 

Van  Sickle  :  I  went  out  to  see  the  place  where  it  was 
reported  he  had  fallen  and  found  the  sidewalk  immediately 
in  front  of  the  hotel,  and  eastward  a  little  way,  slippery. 
There  had  been  a  fall  of  snow  before  that,  and  it  had  been 
leaking  down  on  the  path  from  above  and  leaving  that 
compact  snow  on  the  sidewalk.  (The  full  width  of  the 
walk,  both  public  as  well  their  own,  in  front  of  the  Lepin 
hotel  wad  covered  by  a  roof  and  awning  or  a  veranda.)  It 
would  be  represented  by  an  ordinary  foot-path  in  the  snow 
by  a  number  of  people  passing  in  a  single  file  and  then 
the  snow  cleaned  away  at  the  sides,  leaving  the  path  that 
was  made. 

Cross-examined:  I  examined  it  in  the  evening  I  was 
called  to  him  and  looked  it  over  the  next  morning.  The 
path  that  was  left  was  in  front  of  the  Lepin  hotel  and  made 
by  going  out  east  of  the  storm  house  diagonally  from  the 
sidewalk  proper.  Upon  the  sidewalk  proper  I  hardly 
think  there  was  much. 

Redirect :  Between  the  veranda  or  awning  corner  and 
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the  fenoe  corner  there  was  a  continuation  of  that  kind  of 
walk  I  have  described  and  right  along  east  and  west  of  the 
fence  corner. 

Charles  Foxworthy :  I  arrived  at  Hastings  the  Sundaj 
succeeding  the  Thursday  my  father  was  hurt  I  examined 
the  walk ;  there  was  a  ridge  of  ice  or  snow  and  ice  frozen 
hard,  very  slippery,  eighteen  inches  to  two  feet  wide  and 
three  to  five  inches  deep  where  he  was  reported  to  have 
fallen,  just  west  of  the  fence  corner. 

The  defense  at  the  present  trial  was  substantially  that 

of  the  former;  that  the  walk  in  front  of  the'Lepin  house 

was  partially  in '  the  street,  and  partly  on  the  ground  of 

the  Liepin  house,  being  a  few  feet  in  the  rear  of  the  street 

line,  and  the  walk  being  continuous  from  the  hotel  to  the 

outer  edge  of  the  sidewalk.     The  defense  endeavored  to 

show  that  so  much  of  the  sidewalk  as  lay  in  the  street  was 

clear  of  ice  and  snow  and  was  in  good  condition ;  that 

some  ice  lay  on  that  portion  of  the  continuous  walk  within 

the  lot  line  or  back  from  the  street,  and  that  the  plaintiff's 

injury  occurred  there,  for  which  the  city  is  not  responsible 

in  damages. 

defendant's  evidence. 

R.  R.  Kelly :  Was  acquainted  with  the  Lepin  hotel  in 
1886.  The  walk  and  sidewalk  in  front  of  the  Lepin  hotel 
was  then  about  a  foot  higher  than  the  walk  in  front  of  the 
lot  further  east.  Going  east  for  four  feet  it  was  ascending 
a  little,  or  slanting  from  the  corner  of  the  fenoe,  eastward 
ascending. 

Cross-examined:  The  way  the  walk  then  was,  the  plank 
were  continuous  and  level  from  the  house  clear  to  the  edge 
of  the  walk.  All  one  length  of  plank.  All  outside  of  the 
storm  door,  which  projected  about  four  feet,  was  used  in- 
discriminately by  tiie  public  to  pass  over,  and  all  was  level 
out  to  the  fence  corner  and  it  pitched  a  little  east  for  four 
to  six  feet. 

I.  Hall :  Was  well  acquainted  with  the  walks  in  front 
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of  the  Lepin  hotel.  Saw  them  three  or  four  times  a  day; 
lived  in  that  end  of  town.  The  width  of  sidewalk  in  the 
city  of  Hastings  on  a  number  of  streets  was  four  feet. 
Could  not  say  how  the  walk  was  in  respect  to  snow  in  Jan- 
uary,. 1886.  We  had  lots  of  snow  that  winter.  Cannot 
remember  seeing  much  snow  under  the  porch  of  the  Lepin 
house  and  never  did.  Passed  there  every  day.  My  atten- 
tion was  not  called  to  snow  under  the  porch;  Examined 
the  place  about  two  days  after  I  heard  6f  the  accident. 
Had  there  been  an  accumulation  of  ice  and  snow  in  front 
of  the  Lepin  hotel,  a  ridge  standing  prominently  up,  I  cer- 
tainly would  have  noticed ;  never  saw  any  such  ridge. 

Cross-examined:  There  had  been  a  good  deal  of  snow 
over  the  sidewalks  generally  that  winter. 

Rittenhouse:  Cannot  say  I  remember  the  condition  of 
the  walks  in  respect  to  snow  in  January,  1886. 

Cross-examined :  From  the  gutter  line  to  the  house  was 
continuous  planking.  There  was  a  step  up  into  the  storm 
door. 

Chas.  Cameron:  In  January,  1886,  going  from  my  store 
to  the  house  I  always  passed  the  Lepin  hotel.  Six  times  a 
day.  Have  known  the  property  since  the  fall  of  1879.  I 
remember  the  time  Mr.  Foxworthy  got  hurt.  The  walk 
in  front  of  the  hotel  to  the  fence  corner  was  pretty  clean. 
From  the  corner  to  the  fence  east  there  was  a  good  deal  of 
a  drift  of  snow. '  There  was  a  vacant  space  between  the 
Lepin  hotel  and  the  next  house  called  the  Van  Fleet  house, 
it  was  drifted  in  front  of  the  Van  Fleet  house.  Had  there 
been  any  snow  drifted  in  front  of  the  Lepin  hotel  or  west 
of  the  fence  corner  I  think  I  would  have  been  able  to  have 
seen  it.     There  was  none  that  I  remember  of. 

Cross-examined  :  You  simply  don't  remember  that  there 
was  no  impassable  drifts  along  there?  There  was  none 
there ;  there  were  some  east ;  there  were  no  places  where 
persons  may  have  stepped  making  a  walk  and  the  snow 
hard  down  upon  the  sidewalk;  there  was  east  of  the  cor- 
ner of  the  fence. 
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A.  M.  Drew :  At  the  time  Foxworthy  was  hurt  I  was 
thirty  or  forty  feet  east  of  him.  I  passed  that  place  six 
times  a  day ;  it  was  my  usual  route  of  travel  to  my  place 
of  busiuess.  The  condition  of  the  walk  immediately  in 
front  01  the  Lepiu  hotel,  on  the  21  st  of  January^  1886, 1 
know.  On  the  sidewalk  proper,  there  were  three  or  four 
pieces  of  ice  about  the  size  of  your  hand,  aside  from  this 
the  sidewalk*  was  clear  from  ice  and  snow.  Walk  joining 
the  Lepin  hotel  was  in  good  condition  so  far  as  ice  and 
snow  was  concerned,  except  where  the  spout  descended 
from  the  corner  of  the  house ;  there  was  a  piece  of  ice  there 
as  large  as  your  hat.  That  was  where  Mr.  Foxworthy  fell. 
I  turned  right  around  and  hurried  to  him.  He  was  lying 
down,  his  body  extending  northwest  and  southeast^  his 
head  near  the  window  of  the  hotel.  His  head  was  three  or 
four  feet  from  the  hotel.  The  piece  of  ice  on  which  he 
slipped  and  fell  was  four  to  four  and  one-half  feet  from 
the  hotel  I  should  judge  from  my  knowledge  of  the  side- 
walk in  front  of  the  hotel.  During  January,  1886,  had 
there  been  a  ridge  along  the  walk  four  to  six  inches  high, 
I  certainly  would  have  noticed  it.  There  had  been  snow 
falling  during  the  month,  but  there  was  none  there  at  that 
time. 

Cross-examined :  As  I  passed,  Foxworthy  was  standing 
in  the  door  of  the  hotel,  apparently  talking  to  some  one 
inside.  I  got  thirty  or  forty  feet  ahead  of  him  when  he 
fell.  There  was  a  fence  about  four  or  five  feet  from  where 
he  fell.  The  walk  was  in  good  condition  except  this  one 
bunch  of  ice  where  he  fell,  which  was  an  accumulation  of 
ice  evidently  from  water  coming  down  the  spout  from  the 
Lepin  hotel. 

Henry  Shedd  :  Was  mayor  when  the  accident  occurred. 
Frequently  passed  the  Lepin  hotel  over  the  walk  in  front 
of  it.  The  walk  was  in  fair  condition.  Had  there  been 
ice  and  snow  so  as  to  impede  public  travel  I  think  I  should 
have  noticed  it. 
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A.  M.  Bindenip:  Was  in  the  grocery  business  in  the 
winter  of  1886.  I  had  to  pass  the  Lepin  hotel  six  times  a 
day  in  January,  1886.  There  was  considerable  snow  that 
winter  but  it  was  generally  in  front  of  the  Lepin  hotel 
clean ;  but  right  by  the  corner  of  the  fence  there  was  nearly 
all  the  time  a  drift. 

Cross-examined :  From  the  fence  post  east  it  was  banked 
up.  I  have  no  recollection  of  the  particular  day,  January 
21st;  that  was  a  general  thing  all  that  winter.  I  think 
the  walk  in  front  of  the  Lepin  house  was  always  clean. 

Wm.  Sheesby :  There  was  no  down-spout  on  the  out- 
side of  the  hotel  at  its  southeast  corner,  nor  any  leak  from 
the  roof  that  would  make  an  accumulation  of  ice,  nor  any 
gutter  that  goes  around  the  house,  I  think.  I  was  up  there 
to  paint  the  building. 

The  above  was  all  the  evidence  offered  by  either  party 
as  to  the  cause  or  location  of  the  accident.  The  plaintiff 
contends  that  the  evidence  conclusively  proves  a  dangerous^ 
icy  condition  of  the  walk ;  that  that  condition  caused  the 
injury,  and  upon  the  evidence  the  jury  ought  to  have  as- 
sessed the  amount  of  the  plaintiff's  damages  without  other 
consideration  in  the  case ;  that  their  verdict  has  not  suf- 
ficient proof  to  support  it,  and  the  court  erred  in  not  grant- 
ing the  plaintiff's  motion  for  a  new  trial. 

From  the  careful  and  laborious  review  we  have  been 
obliged  to  make  of  the  testimony  given  on  the  trial  of  the 
case,  a  considerable  portion  of  which  is  here  presented,  we 
are  of  the  opinion  that  the  weight  of  evideuce-^in  a  very 
large  degree  supporting  the  merits  of  the  action — was  with 
the  plaintiff,  and  that  the  evidence  of  the  defense  is  alto- 
gether »too  weak  and  insufficient  to  support  the  verdict. 
The  witness  Sheesby,  for  the  defense,  denied  the  evidence 
of  Drew,  that  the  ice  was  from  water  coming  down  the 
spout  from  the  Lepin  hotel,  as  the  hotel  was  without  spout- 
ing. This  conflict,  corrobrated  as  it  was  by  the  witness 
Pierson,  tends  largely  to  impeach  the  merits  of  the  defense. 
53 
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The  testimony  of  defendant's  witnesses,  that  the  casualty 
of  the  plaintiff  occurred  on  that  portion  of  the  sidewalk 
adjacent  to  the  hotel,  not  public  but  ])rivate  ground,  and  for 
•  which  the  city  would  not  be  held  liable,  was  the  former  de- 
fense again  set  up  at  this  trial.  The  jury  were  so  instructed 
in  the  first  instance,  reported  in  25  Neb.,  133.  The  court  in 
that  review  held  that  the  instruction,  as  a  rale  of  law,  was 
error,  and  was  impro|)erly  given,  and  as  a  defense  was  insuf- 
ficient. In  the  opinion  it  was  stated  that  the  entire  sidewalk 
was  a  part  of  the  street;  the  six  feet  and  nine  inches  within 
the  line  of  the  lot  was  dedicated  to  the  public  use,  and  ac- 
cepted by  the  city.  A  walk  being  laid  there,  was  an  invi- 
tation to  every  persou  passing  along  to  use  it  at  pleasure. 
There  were  no  distinguishing  marks  nor  any  dividing  line 
drawn  between  what  is  claimed  to  be  the  sidewalk  proper, 
and  that  other  portion  extending  toward  the  building. 
The  whole,  therefore,  is  to  be  treated  as  the  sidewalk 
proper,  and  it  was  the  duty  of  the  city  to  keep  it  in  a  safe 
<x)ndition.  We  have  no  lingering  doubt  of  the  propri^y 
of  this  decision,  and  have  no  hesitancy  in  now  re-af&rming 
it.  Nor  is  it  unsupported  by  precedents  of  highly  re- 
spected authority.  In  the  action  of  Weave  v.  The  Inhabi- 
tants of  FUchbu?*g,  110  Mass.,  334,  a  case  of  striking  an- 
alogy, where  the  plaintiff  suffered  injury  on  the  sidewalk, 
it  appeared  that  for  two  or  three  years  there  had  been, 
within  the  limits  of  the  street,  as  laid  out,  a  smooth  and 
hard  walk,  four  feet  wide  and  a  quarter  of  a  mile  long, 
about  on  a  level  with  the  carriage  way,  and  separated 
and  distinguished  from  it  only  by  a  shallow  gutter; 
that  much  of  the  foot  travel,  and  in  wet  weather  all. 
had  been  on  the  sidewalk ;  and  that  the  allied  defect  was 
therein;  but  it  did  not  appear  that  the  sidewalk  was  laid 
out  or  ever  repaired  by  the  city.  It  was  held  on  review 
that  it  was  error  for  the  trial  judge  to  rule  that,  as  a  mat- 
ter of  law,  the  sidewalk  was  not  a  part  of  the  street  which 
the  defendants  were  bound  to  keep  in  repair.  The  verdict 
for  the  defendants  was  set  aside. 
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There  is  an  affidavit  alleging  the  prejudice  of  a  juror, 
which  sets  forth  that  one  of  the  jurors,  after  all  of  the  evi- 
dence and  argument  of  counsel  had  closed,  and  before  the 
jury  were  charged,  or  sent  to  their  room  to  deliberate,  stated : 
"I  will  hang  the  jury  six  times  before  he  (the  plaintiff) 
would  ever  get  a  cent.'^  The  facts  stated  in  the  affidavit  were 
not  disputed  or  traversed.  There  was  also  an  affidavit  of 
newly  discovered  evidence,  by  O.  A,  Million,  reporter  of  the 
second  judicial  district  of  Nebraska,  of  facts  to  which  he 
would  testify  within  his  knowledge,  showing  the  icy  con- 
dition of  the  sidewalk.  These  were  made  part  of  the  mo- 
tion for  a  new  trial,  which  was  based  upon  the  insufficiency 
of  the  evidence  to  sustain  the  verdict,  the  bias  of  the  jury, 
and  newly  discovered  evidence.  It  may,  however,  be  said 
that  the  newly  discovered  evidence  was  of  a  cumulative 
character,  and  if  the  motion  for  a  new  trial  wei*e  based 
upon  that  alone,  the  court  would  not  be  justified  in  re- 
versing the  cause. 

It  is  considered  an  indecency  for  impaneled  jurors  to 
express  an  opinion  on  the  issues  they  are  sworn  to  try  until 
they  have  been  charged  as  to  their  duties  by  the  court ;  and 
if  it  were  absolutely  certain  that  there  could  have  been  no 
misapprehension  by  the  affiant  of  the  utterance  of  the  juror 
in  this  instance,  it  would  he  regarded  as  gross  misconduct. 
But  without  the  most  convincing  proof,  by  more  than  one 
witness,  the  court  would  decline  to  support  a  reversal  on 
the  indiscretions  of  a  juror  not  taken  cognizance  of  by  the 
trial  court. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reyebsed  and  remanded. 

The  other  judges  concur. 


31  836 
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Hannah  A.  Townsend  bt  al.  v.  J.  I.  Case  Thresh- 
ing Machine  Co. 


[Filed  Hay  6, 1891.] 

1.  Beview:  Submission  Without  Bbikfs.  The  aeyeral  errors  ex- 
amined, and  there  being  no  brief  pointing  to  the  materiality  or 
pr^ndicial  character  of  the  errors,  which,  in  the  abeenoe  of  ar- 
gument and  authority,  are  not  apparent,  the  Beveral  aaBignments 
are  overruled. 

S.  Taxes :  Payment  by  Mobtgagbb.  When  the  payment  of  taxes 
asseflsed  on  real  estate  is  necessary  to  protect  his  security,  a  mort- 
gagee may  pay  the  same  and  have  the  amount  added  to  the 
mortgage  principal  as  necessary  expenses  incurred  in  protectiBg 
the  secority.  {Southard  v.  Vorringion,  10  Neb.,  119,  and  aothori- 
tiea  there  cited.) 

Error  to  the  district  court  for  Gage  county.     Tried 
below  before  Appelget,  J. 


Richards  &  Prout,  for  plaintifis  in  error. 
Hastings  &  McOintie,  contra. 
No  briefs  filed. 

COBBy  Ch.  J. 

The  J.  I.  Case  Threshing  Machine  Company,  a  private 
corporation  under  the  laws  of  the  state  of  Wisconsin,  on 
May  28,  1888,  brought  its  action  in  the  district  court  of 
Gage  county  against  Hannah  A.  Townsend  and  Wallace  J.' 
Townsend,  her  husband,  defendants,  to  recover  certain 
promissory  notes,  secured  by  certain  mortgages  on  lots  1 
and  2,  in  block  1,  in  the  city  of  Beatrice,  in  said  county,  as 
follows: 

1.  The  defendant's  note,  for  value  received,  for  $400, 
dated  January  27,  1885,  due  three  years  after  date,  with 
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ten  per  cent  interest,  payable  semi-annually,  to  Benjamin  F. 
Leidy,  secured  by  mortgage  of  even  date,  duly  recorded, 
and  assigned  and  delivered  to  the  plaintiff.  On  this  note 
there  is  a  credit  of  $20,  July  27,  1885,  being  the  interest 
to  that  date. 

2.  The  defendant's  note  to  plaintiff  for  $362.30,  dated 
September  18, 1886,  payable  December  1,  1888,  at  seven 
per  cent  ijiterest. 

3.  The  defendant's  second  note  to  plaintiff  for  $362.30, 
of  same  date,  payable  December  1,  1889,  with  same  rate  of 
interest,  both  notes  secured  by  a  second  mortgage  on  the 
same  premises,  and  duly  recorded  and  held  by  plaintiff. 

4.  The  defendant's  third  note  to  plaintiff  for  $386.10, 
dated"  January  16,  1888,  payable  December  1,  1890,  at 
seven  per  cent  interest,  secured  by  a  third  mortgage  on  the 
same  premises,  and  duly  recorded  and  held  by  plaintiff. 

The  plaintiff,  to  protect  its  lien  on  the  mortgaged  prop- 
erty, on  June  22,  1888,  paid  the  taxes  of  the  year  1887  to 
the  county  treasurer,  $33.79. 

The  plaintiff  alleges  that  the  first  note  has  long  been 
due  and  unpaid,  except  the  sum  of  $20  interest  thereon 
to  July  27,  1885,  as  stated ;  that  the  mortgage  security  is 
conditioned  that  if  Hannah  A.  Townsend,  her  heirs,  etc., 
shall  pay  the  note  on  or  before  January  27,  1888,  with  in- 
terest, the  mortgage  due  shall  be  void,  otherwise  in  full 
force  and  effect,  and  whereby  said  mortgage  has  now  be- 
come absolute;  that  on  January  27,  1885,  the  mortgagee 
indorsed  and  transferred  both  note  and  mortgage  to  the 
plaintiff  for  a  valuable  consideration,  and  it  is  now  the 
owner  and  holder  thereof,  and  that  no  suit  or  other  pro- 
ceedings have  been  taken  to  recover  the  same;  that,  to 
protect  its  lien  on  the  mortgaged  property,  the  plaintiff,  on 
June  22,  1888,  paid  the  taxes  for  the  year  1887  to  the 
county  treasurer,  amounting  to  $33.79,  which  additional 
sum  with  interest  is  due. 

The  plaintiff  further  alleges  that  the  premises  consist  of 
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two  contiguous  citj  lots  in  the  city  of  Beatrice,  with  a 
building  erected  for  busine<^  purposes,  which  cannot,  with- 
out doing  the  property  great  and  irreparable  injury,  be 
separated  or  divided,  and  that  it  is  to  the  interest  of  all 
parties  that  the  property  be  kept  intact 

An  account  is  asked  of  the  amount  due  and  to  become 
due  on  the  notes  and  mortgages  held  by  plaintiff;  that  a 
foreclosure  of  each  and  all  be  had,  and  the  premises  sold  as 
an  entirety  to  pay  the  amount  due,  with  judgment  for  such 
sum  as  may  remain  due. 

To  the  petition  the  defendants  demurred,  which  was  over- 
ruled. The  defendants'  motion  requiring  the  plaintiff  to 
separately  state  and  number  its  several  different  causes  of 
action  set  forth  in  its  petition  was  overruled,  and  the  cause 
was  tried  to  the  court. 

The  following  decree  was  entered : 

"On  this  2d  day  of  October,  1888,  it  being  the  ninth 
day  of  the  regular  September  term,  this  cause  was  heard 
upon  the  demurrer  of  defendants  to  the  plaintiff's  petition, 
and  after  the  arguments  of  counsel,  and  the  court  being 
fully  advised  in  the  premises,  the  demurrer  is  overruled ; 
to  which  defendants  excepted. 

"On  the  same  day  the  cause  was  further  heard  on  the 
defendant's  motion  to  compel  the  plaintiff  to  separately 
state  and  number  the  several  causes  of  action,  which  was 
argued  by  counsel,  and  the  court  being  fully  informed  in 
the  premises  overruled  the  motion ;  to  which  defendants 
excepted. 

"And  on  the  same  day  the  cause  was  further  heard  on 
the  pleadings  and  evidence,  and  the  court  finds  all  the 
issues  in  favor  of  the  plaintiff,  and  that  there  is  due  on  the 
first  note  descril)ed  in  the  petition  the  sum  of  $527.21 ; 
that  the  same  is  drawing  interest  at  ten  per  cent  per  annum 
and  is  secured  by  the  mortgage  dated  January  27,  1885; 
that  default  has  been  made  in  the  conditions  of  said  mort- 
gage and  the  plaintiff  is  entitled  to  a  foreclosure  thereof; 
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that  on  Jnne  22,  1888,  the  plaintifT  paid  the  taxes  for 
the  year  1887  on  the  mortgaged  premises,  in  the  sum  of 
$33.79,  and  there  is  now  due  thereon  $34.71,  making  a 
total  due  the  plaintiff  from  defendants  of  $561.92. 

"And  the  court  finds  that  on  September  18,  1886,  the 
defendants  executed  their  note  to  plaintiff  for  $362.30,  due 
December  1,  1888,  at  seven  per  cent  interest,  on  which 
there  is  now  due  $414.08,  and  on  the  same  day  executed 
their  note  to  plaintiff  for  $362.30,  due  December  1,  1889, 
at  seven  per  cent  interest,  on  which  is  now  payable  $414.08^ 
to  secure  which  defendants  executed  the  mortgage  described 
in  the  plaintiff's  petition. 

"And  the  court  further  finds  that  on  January  16,  1888^ 
defendants  executed  their  note  to  plaintiff  for  $386.10,  at 
seven  per  cent  interest,  on  which  there  is  now  due  $405.39, 
to  secure  which  note  the  defendants  on  the  16th  of  Janu- 
ary, 1889,  executed  their  mortgage  deed  on  all  and  singu- 
lar the  premises  described  in  plaintiff's  petition ;  and  that 
all  of  the  mortgages  were  duly  recorded  and  are  a  lien 
upon  said  premises  in  the  order  named;  and  that  the  prop- 
erty cannot,  without  great  injury  thereto,  be  separated  or 
divided,  and  should  be  sold  together. 

"  It  is  therefore  ordered,  adjudged,  and  decreed  that 
unless  said  sum  so  found  now  to  be  due,  $561.92,  with  in- 
terest from  this  day  at  ten  per  cent  per  annum,  and  costs,, 
be  paid,  that  said  premises  be  duly  appraised,  advertised,, 
and  sold  in  manner  provided  by  law,  to  pay  said  sum  now 
due  and  the  said  several  sums  hereafter  to  grow  due,  to-wit : 
$414.08,  December  1,  1888;  $414.0^  December  1,  1889 
$403.39,  December  1,  1890;  each  of  said  last  named  sum& 
to  bear  interest  at^the  rate  of  seven  per  cent  per  annum 
from  this  2d  day  of  October,  1888. 

"And  that  said  defendants,  and  any  and  all  person* 
claiming  said  premises  or  any  interest  therein  under  or 
through  the  defendants,  be  forever  foreclosed." 

On  May   18,   1889,  the  defendant  below,  Hannah   A. 
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Townsend,  brought  the  cause  to  this  court  on  her  petition  ' 
in  error,  assigning  the  following  errors : 

1.  The  court  erred  in  overruling  the  motion  to  compel 
the  plaintiff  below  to  separately  state  and  number  its  sev- 
eral causes  of  action. 

2.  In  overruling  the  demurrer  of  the  defendants  below. 

3.  The  findings  of  fact  are  inconsistent  with  the  petition 
of  the  plaintiff  below. 

4.  In  the  amount  found  due  on  the  first  mortgage  men- 
tioned, the  same  being  too  large. 

5.  In  finding  that  default  had  been  made  in  the  condi- 
tions of  the  first  mortgage  mentioned  in  the  petition,  no 
such  default  having  been  alleged. 

6.  In  including  the  amount  of  taxes  alleged  to  have 
been  paid  by  plaintiff  below,  the  same  not  having  been 
provided  for  in  the  mortgage  deed. 

7.  In  the  amount  found  due  on  the  second  note,  the 
same  being  too  large. 

8.  In  the  amounts  found  due  on  the  third  and  fourth 
notes,  the  same  being  too  large  as  to  each. 

9.  In  computing  the  several  notes  in  the  second  mort- 
gage not  then  due,  and  decreeing  that  said  amounts  should 
draw  interest  from  October  2,  1888. 

10.  In  decreeing  foreclosure  of  the  second  and  third 
mortgages,  no  part  thereof  being  due. 

11.  The  decree  is  not  supported  by  the  findings  of  the 
court,  and  is  inconsistent  therewith. 

From  the  record  it  appears  that  the  cause,  or  causes,  of 
action  are  distinctly  stated  as  upon  promissory  notes  due 
and  to  become  due,  secured  by  three  separate  mortgages, 
all  executed  by  the  plaintiff  in  error  and  the  defendants 
in  this  action  in  the  court  below,  upon  one  piece  of  real 
estate,  being  two  city  lots  not  capable  of  division;  and  the 
several  notes  made  by  the  plaintiff  in  error,  and  the  se|)a- 
fate  liens  held  by  the  defendant  in  error  against  her  prem- 
ises, constituting  the  cause  of  action,  are  stated  and  num- 
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bered  in  separate  paragraphs  in  aooordanoe  with  sections  92 
and  93  of  the  Code  of  Civil  Procedure.  That  a  note  past 
due,  secured  by  mortgage,  thus  stated,  is  a  sufficient  fact  to 
constitute  a  cause  of  action  for  foreclosure,  will  not  be 
further  argued.     The  first  and  second  errors  are  overruled. 

The  findings  of  fact  by  the  court  below  do  not  appear  to 
be  inconsistent  with  the  allegations  of  the  petition,  and  no 
such  inconsistency  being  specifically  alleged  by  the  plaintiff 
in  error,  the  third  error  is  overruled. 

The  fourth  error,  that  the  amount  found  due  on  the  first 
mortgage  is  too  large,  if,  in  fact,  an  error,  is  one  to  have 
been  corrected  in  the  trial  court,  but  it  does  not  appear 
that  an  objection  was  made,  or  exceptions  taken,  at  the 
trial.  If  in  actions  of  foreclosure,  as  in  cases  of  partition, 
judgment  be  entered  after  a  demurrer  to  the  answer  has 
been  sustained,  or  a  demurrer  to  the  petition  overruled, 
and  it  recite  that  it  is  rendered  on  the  pleadings  and  evi- 
dence, the  error,  if  any,  should  have  been  corrected  below, 
or  an  application  made  in  that  behalf  and  overruled  should 
be  shown.  {Mills  v.  Miller,  2  Neb.,  299.)  The  fourth  er- 
ror is  overruled. 

The  default  in  the  payment  of  the  note,  secured  by  the 
first  mortgage,  is  definitely  alleged,  whereby  the  mortgage 
has  become  absolute.  The  fifth  error  is,  therefore,  without 
significance. 

The  sixth  error  is  that  of  including  the  taxes  paid  by 
defendant  in  error,  the  same  not  having  been  provided  for 
by  the  terms  of  the  mortgage  security.  This  error  must 
be  overruled.  The  acknowledged  rule  has  been,  for  more 
than  ten  years,  in  this  state,  that  "  when  the  payment  of 
taxes  asse«sed  on  real  estate  is  necessary  to  protect  the  se- 
curity, the  mortgagee  may  pay  the  same,  and  have  the 
amount  added  to  the  mortgage  debt  as  expenses  necessarily 
incurred  in  protecting  the  security."  (Southard  v.  Dorring- 
ion,  10  Neb.,  122.) 

In  the  seventh,  eighth,  and  ninth  assignments,  if  there 
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be  errors  of  computation  as  to  the  amounts  found  due, 
on  the  notes  and  mortgjij^es  of  the  plaintiff  in  error,  it 
should  have  been  corrccteil  in  the  court  below,  or  an  appli- 
cation to  that  effect,  if  overruled,  should  have  been  shown 
by  exceptions. 

The  tenth  error  is  that  of  the  plaintiff  in  error,  rather 
than  of  the  court  in  its  decree.  The  court  does  not  decree 
the  foreclosure  of  the  second  and  third  mortgages,  but 
finds  the  amounts  of  the  notes  secured  by  those  mortgages 
as  subsequent,  junior  liens  on  the  same  premises  of  the  first 
mortgage,  which  alone  is  foreclosed ;  and  under  it  the 
premises  is  onlered  to  be  sold  under  section  852  of  the 
Code  of  Civil  Procedure. 

The  eleventh  error,  that  the  decree  is  inconsistent  with 
the  findings  of  the  court,  is  deemed  wholly  immaterial 
after  what  has  been  said,  and  is  remitted  without  observa- 
tion. The  avails  of  sale  are  to  be  applied  under  section 
854  of  the  Code,  under  the  order  of  the  court,  and  any 
errors  of  computation  maybe  settled  by  the  court  below  on 
confirmation  of  sale  and  distribution  of  the  proceeds.  The 
de('ree  of  foreclosure  and  sale  is 

Affirmed. 
The  other  judges  concur. 


Thomas  M.  Bell  v.  City  of  York. 

[Filed  May  6, 189L] 

1.  Instruotions.     A  jad^ment  wiU  not  be  reversed  for  the  refnf^l 

on  the  part  of  the  trial  court  to  give  a  certain  instmction.  nn- 
lem  the  law  ol  such  instmction  is  applicable  to  the  evidence  in 
the  case. 

2.  The  evidonoe  examined,  and  held,  to  sustain  the  verdict   and 

jodsment. 
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Error  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

Montgomery  &  Giffen,  for  plaintiff  in  error,  cited :  Flinn 
V.  (Janton  Co.,  17  Am.  Rep.,  606;  Dooley  v.  Meriden,  26 
Id.,  433;  Evans  v.  City  of  Utlca,  25  Id.,  165;  Dewire  v. 
Bailey,  41  Id.,  422;  Chicarjo  v,  MaHin,  49  111.,  242; 
Maxwell,  PI.  &Pr.,  447;  Billiard,  New  Trials,  504;  Mont- 
gomery r.  Wright,  47  Am    Rep.,  423. 

France  &  Harlan,  contra,  cited  cases  referred  to  in 
opinion. 

Cobb,  Ch.  J. 

The  plaintiff  brought  his  action  against  the  defendant, 
a  corporate  city  of  the  second  class,  alleging  that  prior  to 
to  and  on  January  13,  1888,  the  authorities  of  said  city 
negligently  allowed  snow  and  ice  to  accumulate  and  become 
downtrodden  on  the  sidewalk  of  the  west  side  of  Lincoln 
avenue,  in  front  of  block  6,  so  as  to  become  slippery  and 
unsafe ;  that  on  the  day  mentioned,  and  at  the  place  men- 
tioned, witiiout  fault  on  his  part,  he  slipped  and  fell  and 
was  injured,  and  his  leg  broken  to  his  damage  of  $1,000. 

The  defendant  denied  these  all^ations,  and  set  up  that 
the  injury  complained  of  was  the  result  of  the  carelessness 
and  negligence  of  the  plaintiff. 

There  was  a  trial  to  a  jury  with  verdict  for  the  defend- 
ant. A  motion  for  a  new  trial  was  overruled  and  the 
cause  comes  to  this  court  on  the  following  errors : 

1.  In  refusing  to  give  instruction  5,  asked  by  plaintiff. 

2.  The  verdict  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  the  instructions  of  the  court,  at  the  re- 
quest of  the  plaintiff. 

The  first  error  is  the  refusal  to  instruct  the  jury  that  "if 
they  find  from  the  evidence  that  the  injury  to  the  plaintiff 
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was  the  combined  result  of  an  accident,  and  the  defective 
condition  of  the  walk,  and  the  plaintiff  was  in  the  exercise 
of  ordinary  care  at  the  time  of  the  injury,  they  should  find 
for  the  plain tifP."  From  an  examination  of  the  record,  there 
does  not  appear  to  have  been  evidence,  given  on  the  trial, 
of  facts  to  support  the  theory  that  the  injury  to  the  plaint- 
iff in  error  was  the  combined  result  of  an  accident,  and  the 
defective  sidewalk  of  the  defendant.  Without  such  evi- 
dence to  support  the  instruction,  it  was  properly  refused. 

As  to  the  second  error,  the  testimony  shows  that  there 
had  been  a  heavy,  continuous  storm  for  several  days  to  an 
extent  that  it  was  hardly  possible  for  the  city  authorities 
to  have  kept  the  sidewalks  clear  of  ice  and  snow ;  but  on 
the  1 2th  of  January,  the  day  before  the  accident,  the  testi- 
mony of  various  witnesses  clearly  shows  that  the  sidewalk 
in  front  of  block  6,  on  the  west  side  of  Lincoln  avenue, 
where  the  casualty  occurred,  had  been  thoroughly  cleaned 
off,  and  was  in  a  comparatively  good  condition ;  that  care 
had  been  taken  to  clean  the  walk,  and  shovel  off  the  snow 
and  ice  which  had  necessarily  accumulated  there.     It  is  ad- 
mitted that  the  testimony  of  four  witnesses,  well  acquainted 
with   that   location,  supports  this  theory  of  the  defense. 
The  weight  of  evidence  shows  that  during  the  last  of  De- 
cember and  the  first  of  January  of  the  winter  season  of 
'87  and  '88,  considerable   snow  had  fallen,  and   several 
storms  had  occurred,  so  that  the  sidewalks  generally  could 
not  bo  kept  clean,  and  that  on  January  13  it  began  to  snow  in 
the  morning  prior  to  the  plaintiff's  accident,  and  the  walks 
that  day  were  covered  with  a  recent  fall  of  snow;  but  wit- 
nesses for  the  defense,  who  claim  to  know  about  the  side- 
walk, and  the  cleaning  of  it,  testified  positively  that  on  the 
day  before  the  accident,  the  walk  on  the  west  side  of  Lin- 
coln avenue,  where  the  injury  occurred,  was  in  a  safe  con- 
dition. 

Wc  are  very  much  inclined  to  the  opinion  that  the  im- 
portant question  of  fact  as  to  the  condition  and  reasonable 
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safeness  of  this  walk  was  left  to  the  careful  consideration 
of  the  jury,  and  their  instruction  being  neither  partial  nor 
unfavorable,  and  the  jury  having  found  against  the  plaint- 
iff on  the  facts  and  the  weight  of  evidence,  the  second 
error  is  overi'uled. 

Whether  a  city  is  liable  for  the  common  accidents  to  its 
citizens  through  ice  and  snow  on  the  sidewalks,  will  greatly 
depend  on  the  circumstances  of  each  particular  case,  but  in 
most  cases  it  is  held,  that  to  recover,  there  must  be  evidence 
of  an  obstacle  attending  the  casualty  other  than  mere  slip- 
pery walks,  that  provoked  the  danger.  {Broburg  v.  Des 
Moines,  63  la.,  523;  Cook  v.  Milwaukee,  24  Wis.,  274; 
Hill  V,  Fond  du  ioc,  56  Id.,  242;  Cloughessey  v.  (My,  51 
Conn.,  405;  8  Wait's  Actions  and  Defenses,  408;  Nebraska 
City  V.  Rathbone,  20  Neb.,  289.) 

The  important  question  of  the  case  was  as  to  the  condition 
of  the  sidewalks,  in  which  testimony  was  clearly  given  on 
both  sides  of  the  controversy.  The  application  for  a  new 
trial  on  cumulative  testimony  of  this  fact  we  think  was 
properly  overruled.  {Bolar  v.  Williams,  14  Neb.,  389; 
Scofield  V,  Brown,  7  Id.,  224;  St.  Louis  v.  State,  8  Id., 
415;  Halliday  v.  Briggs,  15  Id.,  222.) 

The  judgment  of  the  district  court  is 

Affirmed. 

Maxwell,  J.,  concurs. 

NoRVAL,  J.,  having  tried  the  cause  while  presiding  in 
the  district  court,  did  not  sit. 
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James  O'Donnell  v.  Omaha,  N.  &  B.  H.  R  Co. 

[Filed  May  6, 1891.] 

Costs:  Interest.  The  plaintiff  having  reoovered  jadgment  for 
'  $5,000  damages  and  costs,  and  having  paid  bat  $3.35  of  the  origi- 
nal costs,  and  the  whole  of  the  judgment  and  costs  having  been 
settled  by  the  jadgment  debtor  at  the  end  of  litigation  alter  two 
years,  hdd,  thsLt  the  jadgment  creditor  is  not  entitled  to  interest 
on  the  taxable  bill  of  costs. 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J. 

W.  A»  &  S,  8,  McAUister^  for  plaintiff  in  error,  cited : 
Van  Gelder  v.  HaUeiibeck,  2  N.  Y.  Supl.,  252. 

W.  R.  Kellet/y  contra^  cited :  Rogers  r.  BumSy  27  Pa. 
St.,  r)25;  Gaietoood  v.  PcUmery  10  Humph.  [Tenn.],  466; 
Thompson  v,  Monrow,  2  Cal.,  99  ;  Doxiglass  v.  McCoy^  24 
W.  Va.,  722;   GalbraUh  v.  Walker,  95  Pa.  St.,  481. 

Cobb,  Ch.  J. 

The  plaintiff  in  error  alleges  that  on  April  10,  1887,  he 
recovered  a  judgment  against  the  Omaha,  Niobrara  & 
Black  Hills  Railroad  Company  in  the  district  court  of  Platte 
county  for  $5,000,  and  costs  taxed  at  $358.05,  which  was 
brought  on  error  to  this  court  and  affirmed  at  the  July 
term,  1888.  The  defendant's  application  to  the  court  be- 
low for  a  new  trial,  on  the  grounds  of  newly  discovered 
evidence,  was  subsequently  overruled,  exceptions  taken, 
and  brought  to  this  court  on  error,  and  affirmed  at  the  July 
term,  1888.  The  final  payment  of  the  judgment  was,  by 
legal  proceedings,  <lelayed  two  years,  when  it  was  paid 
with  seven  per  cent  interest,  the  defendant  refusing  to  pay 
to  the  plaintiff,  or  to  the  clerk  of  the  court,  interest  on  the 
taxable  costs. 
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On  January  28,  1889,  the  present  action  was  entered  in 
the  district  court  of  said  county,  under  the  following  stip- 
ulation : 

**  Whereas,  the  plaintiff  claims  and  asserts  that  interest 
should  be  allowed  and  paid  by  the  defendant  on  all  costs 
taxed  against  it  from  the  date  of  judgment,  viz.,  April  16, 
1887,  at  seven  per  cent  per  annum; 

''And  whereas,  defendant  claims  and  asserts  that  the 
costs  on  this  judgment  draw  no  interest  whatever: 

''  It  is  therefore  mutually  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  the  question  of  paying  in- 
terest on  costs  in  this  action  be  submitted  to  the  judge  of 
said  district  court  for  determination,  subject  to  the  right  of 
either  party  to  prosecute  error  to  the  supreme  court. 

"James  O'Donnell, 
"By  W.  A.  and  S.  S.  McAllister, 
^^  Attorneys  for  Plaintiff. 
"  O.,  N.  &  B.  H.  R.  R.  Co., 
"  By  J.  8.  Shropshire, 

"Jte  AU(ymeyr 

On  the  trial  it  appeared  from  the  evidence  of  the  clerk 
of  the  district  court  that  of  the  whole  amount  of  the  costs 
of  suit  the  plaintiff  had  advanced  and  paid  but  $3.35,  the 
original  docket  and  sheriff's  fee  on  the  summons.  The  de- 
fendant had  settled  all  the  costs  at  the  end  of  proceedings. 

The  court  found  that  the  defendant,  before  this  contro- 
versy arose,  paid  in  full  the  costs,  and  that  the  same  had 
been  paid  over  by  the  clerk  to  the  parties  entitled  thereto 
who  are  making  no  claim,  but  that  this  claim  is  by  the 
plaintiff  for  his  own  benefit,  who  has  no  interest  in  the 
costs  and  is  entitled  to  no  relief,  with  judgment  for  de- 
fendant. 

The  plaintiff  assigns  as  errors  that  the  court  erred  in  find- 
ing for  defendant  on  the  evidence,  and  erred  in  finding 
against  the  plaintiff  on  the  law. 
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These  assignments  are  overruled  without   unnecessary 
comment,  and  the  judgment  of  the  district  court  is 

Affirmed. 


The  other  judges  concur. 
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Henry  F.  Rhodes  v.  I.  L.  Thomas, 

AND 

Henry  F.  Rhodes  v.  Peter  Havelik. 

[Fn,KD  May  6, 1891.]  • 

Findings :  Trial  to  Ck)URT.  When  an  action  at  law  is  tried  to  a 
oonrt  without  a  jary,  the  finding  of  fact  by  soch  oonrt  is  a  sab- 
stitnte  for,  and  stands  in  lien  of,  a  verdict  of  a  jary,  and  need  be 
no  more  specific  than  the  verdict  of  a  jnry  upon  the  same  plead- 
ings  and  evidence.  (Ratudell  v.  Putnam,  15  Neb.,  642.) 

Error  to  the  district  court  for  Valley  county.     Tried 
below  before  Tiffany,  J. 

A.  31.  Robbins,  for  plaintiff  in  error. 

A,  Norman,  and  E.  M.  Coffin,  contra. 

Cases  cited  by  counsel  are  discussed  in  opinion. 

Cobb,  Ch.  J. 

The  two  causes  stated  are  brought  on  error  from  the  dis- 
trict court  of  Valley  county,  by  the  same  plaintiff  in  error, 
.  and  are  considered  and  reported  together  as  involving  the 
same  or  like  questions. 

On  October  17,  1888,  Thomas  recovered  a  judgment 
against  Rhodes  for  f  69.15,  rendered  by  J.  M.  Provins,  a 
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justice  of  the  peace^  and  for  costs.  On  the  same  day 
Havelik  recovered  a  judgment  against  the  same  party  for 
$17.22,  rendered  by  the  same  justice,  and  for  costs. 

The  justice  entered  his  judgment  as  follows : 

"October  17th,  1888,  9  A.  M.  Court  convenes  and  de- 
fense proceed  with  examination  of  witnesses,  after  which 
case  is  argued  by  attorneys  and  submitted  to  the  court  with 
the  following  finding :  October  17th,  1888.  After  hearing 
the  evidence,  it  is  therefore  considered  by  me  that  the 
plaintiff  have  and  recover  from  the  defendant  the  sum  of 
$69.15,  together  with  costs  taxed  at  $49.15.^' 

The  language  in  the  other  case  is  exactly  the  same  except 
as  to  the  amount  of  judgment. 

The  plaintiff  in  error  in  his  brief  states  that  after  a 
transcript  had  been  issued  in  each  case,  and  a  petition  in 
error  filed  in  each  case  in  the  district  court,  the  justice  of 
the  peace  procured  the  papers  from  the  district  clerk  and 
inserted,  by  interlineation,  in  the  transcript,  and  also  on  his 
docket  after  the  word  "finding,"  in  one  case  the  words 
"of  $69.15  due  from  defendant  to  plaintiff,"  and  in  the  other 
case,  in  the  transcript  after  the  word  "finding,"  the  words 
"of  $17.22  from  defendant  to  plaintiff."  The  words  so 
interlined  were,  on  motion  in  the  district  court,  stricken 
out  as  immaterial  and  unlawfully  inserted,  but  the  court  still 
held  that  the  judgment  was  good  without  any  further  find- 
ing of  facts,  and  aifirmed  the  judgment  of  the  lower  court. 

The  plaintiff  in  error  contends  that  there  is  no  finding 
of  facts  to  support  the  judgment  of  the  justice's  court  ami 
that  it  was  error  of  the  district  court  to  affirm  it;  that  the 
cause  of  action  and  defense  each  consisted  of  items  and 
charges  of  claims  and  counter-claims,  and  that  a  judgment 
cannot  be  upheld  that  makes  no  findings  upon  the  facts 
or  items  of  the  respective  bills  of  the  parties  either  in  favor 
of  one  or  the  other  contesting  claimants,  and  cites  the  case 
of  Ci^ossley  v,  Steele,  13  Neb.,  221,  in  which  the  court 
says :  "  Section  297  of  the  Civil  Code  clearly  provides  that 
54 
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in  all  actions  tried  by  them  there  must  be  a  general  find- 
ing, and  if  requested  and  when  requested  by  one  of  the 
parties,  a  special  finding,  and  if  this  finding  is  uncertain 
or  indefinite  it  will  not  maintain  a  judgment/'  and  ^*  the 
necessity  of  a  finding  seems  to  be  as  great  inx»ses  tried  be- 
fore a  justice  of  the  peace,  as  in  cases  tried  in  courts  of 
record.  There  must  therefore  be  a  finding  of  facts  in  all 
cases  tried  before  a  justice  of  the  peace  where  a  jury  is 
waived." 

That  a  judgment  is  not  a  finding;  nor  a  finding  of  fact 
a  judgment.  {Brounty  v.  Daniels,  23  Neb.,  164.) 

That  it  is  the*  right  of  the  plain tifi^  to  know  upon  what 
findings  of  fact  the  court  bases  its  judgment,  and  if  there 
stands  upon  the  record  the  bare  and  naked  decree  of  coort 
that  plaintiff  or  defendant  recover,  without  first  finding 
anything  due  from  one  to  the  other^  or  without  finding  the 
issues  generally  in  favor  of  one  or  the  other,  it  deprives  the 
parties  of  a  right  which  they  are  by  statute  as  well  as  com- 
mon law  entitled  to,  to-wit,  to  know  why  the  judgment  so 
stands  against  them,  and  what  findings  of  facts  that  judg- 
ment is  to  make  operative.  The  finding  gives  direction  to 
the  judgment  and  the  judgment  gives  efiect  and  force,  and 
carries  into  operation  the  finding. 

That  if  the  finding  is  obscure  or  uncertain  it  will  not 
support  a  judgment.  {Sprick  v.  Washington  Country  3 
Neb.,  255;  Demming  r.  Weston,  15  Wis.,  236.) 

That  it  should  be  as  specific  as,  and  stands  in  the  place 
of,  a  verdict.  {Ransdell  r.  Putnam,  15  Neb.,  644.) 

We  consider  that  portion  of  the  plaintiff  in  error's  argu- 
ment referring  to  certain  words  of  the  justice's  transcript 
and  findings  ordered  to  be  stricken  out  in  the  district  coort^ 
as  not  material  to  the  consideration  of  the  case. 

The  question  is  not  raised  that  there  was  not  a  judgment 
rendered  in  the  justice's  court,  but  simply  the  one  proposi- 
tion, Is  there  a  sufficient  finding  to  support  the  judgment? 

In  the  case  of  Ransdell  &  Reed  v.  Putnam,  15  Neb.,  643, 
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analogous  to  the  present  one,  the  justice's  entry  of  the  judg- 
ment was  in  the  words:  "After  hearing  and  duly  weighing 
the  testimony  and  authorities,  it  was  found  by  this  court 
that  the  plaintiff  have  and  recover  of  the  defendants, 
Ransdell  &  Reed,  the  sum  of  $29.50,  as  due  him  for  serv- 
ices and  labor  done  and  performed,  and  for  costs  of  this  suit 
taxed  as  follows."  The  difference  between  this  precedent 
and  the  example  under  consideration  seems  to  be  insignifi- 
cant and  immaterial. 

The  errors  assigned  and  argued  were : 

1.  The  justice  made  no  finding  of  fact. 

2.  If  he  did,  it  was  not  sufficiently  definite  and  certain. 

3.  And  is  not  responsive  to  all  the  issues,  and  the  dis- 
trict court  erred  in  affirming  the  judgment. 

All  these  questions  were  presented.  The  court  held  that 
'4he  finding  of  facts  by  a  court  is  in  fact  a  substitution  for 
the  verdict  of  a  jury.  Had  there  been  a  jury  in  this  case  a 
proper  verdict  would  have  been,  'We,  the  jury,  find  for  the 
plaintiff/ and  assess  his  damages  at  $29.50.'  That  verdict, 
applied  to  the  claim  of  the  plaintiff  and  the  counter-claim 
of  the  defendants,  would  have  said,  in  effect,  that  the  jury 
fousd  the  balance  of  that  amount  due  to  the  plaintiff,  on 
his  account,  after  allowing  all  that  the  defendants  were 
entitled  to  on  their  counter-claim.  That,  as  I  under- 
stand it,  is  in  effect  said  by  the  finding  of  the  justice  of 
the  peace  in  this  case.  There  was  only  the  one  issue  to  be 
tried  by  the  justice,  that  was  the  state  of  accounts  between 
the  plaintiff  and  defendant,  as  proven  at  the  trial." 

In  examining  the  authorities  cited  by  plaintiff  in  error 
I  find  that  in  the  case  of  Spriek  v,  Washington  County,  3 
Neb.,  255,  and  the  case  of  Demming  r.  Weston,  15  Wis., 
259,  there  was  no  finding  of  fact  whatever,  nor  even  an 
attempt  to  make  one.  In  these  cases  it  was  not  a  question 
of  whether  the  finding  was  suflBcient,  but  the  court  says 
that  there  was  no  finding  whatever,  and  the  same  applies 
to  the  case  of  Crossley  v,  Steele,  13  Neb.,  221,  cited  by  the 
plaintiff  in  error. 
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The  finding  in  the  case  before  us  may  not  be  written  in 
as  formal  a  manner  as  is  sometimes  customary.  There  is 
no  prescribed  form  that  justices  of  the  peace  uniformly 
follow^  but  it  is  substantially  within  the  requirements  of 
the  statute. 

In  the  case  of  Garrett  v.  Wood,  3  Kan.,  231,  the  court 
says:  ''The  language  of  the  allegation  is  that  the  jus- 
tice rendered  judgment  for  the  sum  of  $96,  the  valus  of 
said  property,  or  a  return  thereof,  and  also  for  $20  damage 
and  for  costs.  Now  this,  as  properly  described,  is  not  a 
judgment  for  $116,  but  a  judgment  for  $96,  or  the  return 
of  the  property,  and  $20  damage.  It  may  not  have  been 
formally  written,  but  it  is  substantially  in  the  form  required 
by  the  statute.  Some  allowance  must  be  made  for  infor- 
malities in  the  records  made  by  these  officers.  They  are 
chosen  from  the  body  of  the  people  with  reference  to  pro- 
bity and  good  sense,  rather  than  legal  learning,  and  are 
not  presumed  to  be  experts  in  forms  and  technicalities. 
Their  acts,  however  informal,  if  substantially  in  accordance 
with  law,  are  to  be  upheld.  When  it  can  be  ascertained 
from  their  dockets  that  they  have  in  substance  carried  out 
the  requirements  of  the  law,  a  mere  technical  defect,  or  in- 
formality, should  not  be  held  sufficient  to  vitiate  the  pro- 
ceedings." 

In  the  case  of  Degering  v.  Flick,  14  Neb.,  449,  the  court 
says:  **This  court  will  construe  proceedings  of  a  justice  of 
the  peace  very  liberally  in  all  matters  of  mere  form ;  nor 
will  a  purely  technical  objection  be  sufficient  cause  for  a 
reversal  of  the  case,  unless  the  person  complaining  of  the 
error  has  suffi?red  injury  thereby.  It  is  the  policy  of  the 
law  to  encourage  trials  upon  the  merits  in  order  that  jus- 
tice may  be  administered,  and  he  that  relies  upon  purely 
technical  grounds  for  the  reversal  of  a  case  must  show  that 
he  has  sustained  injuries  by  the  alleged  errors." 

The  judgment  of  the  district  court  is 

Affirmed. 

The  other  judges  concur. 
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Simeon  Phillips,  plaintiff,  v.  Isaac  C.  Bishop  et 

AL.,  APPELLEES,  IMPLEADED  WITH  J.  N.  PaUL, 
APPELLANT. 

[FiLKD  May  6, 1891.] 

Homestead :  Mobtgaoe  :  Failubb  of  Wife  to  Acknowledge. 
Where  a  mortgage  was  given  by  a  married  man  upon  several 
parcels  of  real  property,  inclnding  the  homestead  of  the  mort- 
gagor npon  which  he  then  resided  with  his  family,  and  the  wife 
of  the  mortgagor,  then  occapying  the  homestead  with  him,  did 
not  acknowledge  the  mortgage  before  any  officer  authorized  to 
take  acknowledgment  of  deeds,  in  an  action  brought  by  an  as- 
signee of  the  said  mortgage,  held,  that  the  mortgage  created 
DO  lien  upon  the  homestead. 

Appeal  from  the  district  court  for  Howard  county. 
Tried  below  before  Tiffany,  J. 

Paid  &  Templin,  and  0.  A.  AbboUy  for  appellants,  cited : 
Pereau  v,  Frederick^  17  Neb.,  119;  Monroe  v.  Poorman^ 
62  111.,  523;  Graham  v.  Anderson,  42  Id.,  519;  McPher- 
son  V.  Sanborn,  88  Id.,  152;  Fitzgerald  v.  Fitzgerald,  100 
Id.,  385. 

Thompson  Bros.,  and  T.  T,  Bell,  contra* 

ft 

Cobb,  Ch.  J. 

This  was  an  action  to  foreclose  a  mortgage  brought  in 
the  district  court  of  Howard  county  by  Simeon  Phillips, 
plaintiff  and  appellee,  against  Isaac  C.  Bishop,  Ida  Bishop, 
The  Nebraska  Loan  &  Trust  Company,  A.  G.  Kendall, 
The  Chicago  Lumber  Company,  and  N.  J.  Paul,  defend- 
ants and  appellants. 

N.  J.  Paul  filed  an  answer  and  cross- petition  setting  up, 
among  other  things,  the  execution  and  delivery  by  Isaac 
G.  Bishop  and  Ida  Bishop  of  a  certain  mortgage  securinir 
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the  payment  of  certain  notes  of  Isaac  C.  Bishop.  That 
said  notes  were  dated  on  the  10th  day  of  October,  1887, 
one  payable  March  10,  afler  date,  for  the  sum  of  $1,000, 
with  ten  per  cent  interest  per  annum  from  maturity  until 
due  from  the  10th  day  of  March,  1889,  the  amount  due 
thereon  being  the  sum  of  $600.33,  and  the  other  of  said 
notes  for  the  sum  of  $4,500,  due  and  payable  March  10, 
1888,  with  interest  at  the  rate  of  ten  per  cent  per  annum 
from  maturity  until  paid,  upon  which  note  the  sum  due  on 
the  said  10th  day  of  March,  1889,  was  $4,950;  that  for 
the  purpose  of  securing  the  payment  of  the  two  said  prom- 
issory notes,  and  the  interest  thereon  as  it  should  mature, 
the  said  Isaac  C.  Bishop  and  Ida  Bishop  executed  and  de- 
livered to  A.  G.  Kendall,  this  defendant's  assignor,  a  cer- 
tain mortgage  deed  on  the  southwest  quarter  of  section  32, 
township  16  north,  of  range  10,  and  the  southwest  quarter 
of  section  29,  township  15,  range  10  west  of  the  6th  P.  M., 
all  in  Howard  county,  Nebraska,  including  in  said  mortgage 
all  rights  of  homestead  of  the  said  Ida  Bishop  iu  and  to 
said  premises,  upon  the  condition  that  the  said  notes  afore- 
said should  be  paid  according  to  the  tenor  thereof;  that 
said  mortgage  was  duly  acknowledged  before  W.  L.  Thomj)- 
Thompson,  a  notary  public  in  and  for  Howard  county,  Ne- 
braska, and  after  such  acknowledgment  said  mortgage  and 
notes  secured  by  tlie  same  were  delivered  by  the  said  I.  C. 
Bishop  and  Ida  Bishop  to  the  said  A.  G.  Kendall ;  that 
said  mortgage  was  duly  recorded  on  the  11th  day  of  Octo- 
ber, 1887,  in  book  of  mortgages  "M"  on  page  258  of  the 
records  of  Howard  county,  Nebraska;  that  no  action  at 
law  or  otherwise  had  been  brought  for  the  recovery  of  the 
amount  due  on  said  note  and  mortgage,  nor  had  the  debt, 
or  any  part  thereof,  been  collected  or  paid.  The  prayer  of 
said  cross-petition  was  that  said  I.  C.  Bishop  and  Ida 
Bishop  be  required  to  answer  the  said  cross-petition,  and 
that  the  equity  of  redemption  of  the  said  defendants,  I.  C. 
Bishop  and  Ida  Bishop,  in  and  to  the  said  southwest  quar- 
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ter  section  32,  township  16,  range  10,  and  the  southwest 
quarter  of  section  29,  township  16,  range  10,  be  forever 
barred  and  foreclosed,  and  that  this  defendant  have  an  or- 
der for  the  payment  of  this  defendant's  said  mortgage  debt 
out  of  any  surplus  that  may  remain  after  the  sale  of  said 
mortgaged   property,  after  paying  the  costs  of  this  action 
and  the  mortgage  of  plaintiff,  and  for  a  deficiency  judg- 
ment against  Isaac  C.  Bishop  upon  the  said  notes  aforesaid, 
and  for  such  other  full  and  complete  relief  in  the  premises 
as  equity  and  good  conscience  require.     Afterwards,  on 
the  15th  day  of  January,  1890,  I.  C.  Bishop  filed  an  an- 
swer to  the  cross-petition  of  N.  J.  Paul  as  follows,  to- wit: 
Denies  that  he  is  indebted  to  the  said  N.  J.  Paul  in  the 
sum  of  $600  on  the  first  cause  of  action  set  up  in  the  cross- 
petition  of  N.  J.  Paul,  and  the  sum  of  $4,950  as  mentioned 
in  said  second  count,  or  either  of  the  said  claims  as  claimed 
in  said  cross-petition,  or  in  any  other  sum  or  amount; 
denies   that  said  mortgage  was  executed,  signed,  acknowl- 
edged, and  witnessed  by  these  defendants  as  in  said  cross- 
petition  mentioned;  denies  that  said  Ida  Bishop  ever  ac- 
knowledged the  said  mortgage  either  before  the  said  W.  L. 
Thompson  or  any  other  notary  public  or  officer  authorized 
to  take  acknowledgments,  either  as  mentioned  in  said  peti- 
tion of  said  Paul  or  otherwise,  either  jointly  with  this  de- 
fendant or  separately ;  denies  they  ever  signed  the  same  in 
the  presence  of  C.  H.  Paul,  or  that  the  said  last  named 
Paul  ever  witnessed  or  saw  her  sign  her  name  thereto,  and 
was  never  requested  to  do  so;  denies  that  the  said  Ida 
Bishop  ever  received  or  had  any  consideration  for  the  sign- 
ing of  said  mortgage;  that  in  truth  and  in  fact  she  did  not 
and  was  not  to  receive  any  consideration  for  the  signing  of 
said  mortgage;  denies  she  ever  went  before  the  said  W.  L. 
TJiompson,  notary  public,  and  declared  the  signing  of  the 
said  mortgage  to  be  her  act  or  deed,  or  that  she  was  re- 
quested so  to  do  by  the  said  Kendall  or  any  other  person, 
or  that  she  was  in  the  presence  of  the  said  notary  public 
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when  the  said  pretended  certificate  of  acknowledgment  was 
made  by  tHe  said  notary  public,  or  that  the  same  was  made 
at  her  request^  instance,  or  procurement  in  any  manner. 

For  further  answer  this  defendant  denies  that  said  N.  J. 
Paul  purchased  the  said  notes  or  either  of  them  as  stated  in 
said  cross-petition  or  otherwise,  before  due  or  at  any  other 
time;  denies  that  the  said  Paul  is  the  owner  thereof;  denies 
that  said  Paul  is  the  real  party  in  interest  in  the  cause  of 
action  set  up  in  this  cross-petition  or  either  of  them,  or  has 
been.     And  for  further  answer  to  the  said  cross-petition 
this  defendant  states  that  he,  the  said  Isaac  C.  Bishop,  and 
Ida  Bishop  are  husband  and  wife  and  have  been  for  the 
last  sixteen  years;  that  the  issue  of  said  marriage  are  six 
children;  that  in  the  spring  of  1874  said  I.  C.  Bishop  en- 
tered the  soutliwest  quarter  of  section  32, 15, 10,  as  a  home- 
stead under  the  homestead  laws  of  the  United  States ;  that 
ever  since  said  time  the  said  I.  C.  Bisliop  and  Ida  Bishop, 
with  their  family,  have  resided   u)K>n  and  cultivated  the 
said  160  acres  of  land  as  their  homestead,  and  did  at  the 
time  said  mortgage  was  and  is  dated  and  claimed  to  have 
been  executed  and  acknowledged ;  have  owned  and  claimed 
the  same  as  such  homestead  ever  since  the  said  entry  of 
1874  and  have  not  had  or  occupied  any  other;  that  the 
same  is  not  within  the  corporate  limits  of  any  town,  vil- 
lage, or  city,  or  was  not  at  the  date  of  the  said  pretended 
mortgage  or  acknowledgment,  and  was  not  or  is  not  of  the 
value  of  over  $2,000  over  and  above  the  mortgages  which 
were  unpaid  and  are  legal  binding  liens  on  said  homestead,  at 
the  date  of  said  mortgage  and  pretended  acknowledgment; 
that  said  mortgage  in  the  said  cross-petition  mentioned  is 
null  and  void,  is  a  cloud  upon  said  described  land  and  es- 
pecially upon  the  said  homestead ;  that  these  defendants 
have  no  adequate  remedy  at  law  to  remove  the  same. 

Further  answering,  defendant  I.  C.  Bishop  states  :  That 
on  the  10th  day  of  October,  1887,  and  during  all  the  years 
'87,  '86,  '85,  and  at  all  of  the  times  hereinafter  mentioned, 
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the  St.  Paul  National  Bank,  mentioned  in  said  cross- 
petition  and  in  the  notes  therein  described,  was  and  is  a  cor- 
poration duly  organized  and  doing  a  general  banking  busi- 
ness in  the  city  of  St.  Paul,  Howard  county,  Nebraska* 
under  the  banking  laws  of  the  United  States;  that  during 
all  the  times  aforesaid  the  said  A.  G.  Kendall  was  a  stock- 
holder and  cashier  of  the  said  bank,  and  said  N.  J.  Paul 
and  A.  C.  Rowell  stockholders  and  oflBcers  of  said  bank, 
and  the  said  I.  C.  Bishop  was  not  in  any  manner  indebted 
to  either  the  said  Kendall,  Paul,  or  Rowell,  but  was  in- 
debted to  the  said  bank ;  that  said  notes  were  made  payable 
to  the  said  Kendall  and  Rowell  at  the  request  of  said  bank 
officers  for  the  convenience  of  said  bank  by  and  with  the 
consent  and  connivance  of  the  payee  in  each  of  the  notes 
hereinbefore  or  hereafter  mentioned,  for  the  use  and  benefit 
of  said  bank,  and  was  now  held  by  the  said  Paul  for  the  use 
and  benefit  of  said  bank,  and  are  the  property  of  said  bank, 
and  for  the  purpose  of  evading  the  bank  laws  of  the  United 
States,  and  against  receiving  and  contracting  for  illegal  and 
usurious  interest,  under  the  laws  of  the  United  States  and 
this  state,  and  for  no  other  or  different  purpose,  and  to  which 
said  N.  J.  Paul  has  had  full  knowledge  thereof.  Admits 
that  the  defendant  I.  C.  Bishop  made  payments  of  said 
notes  in  question,  that  he  signed  the  notes,  and  acknowl- 
edged the  mortgage  in  said  petition  mentioned ;  that  the 
said  notes  were  for  the  balance  claimed  of  said  bank  to  be 
due  and  owing  them  from  this  defendant,  to-wit :  for  usur- 
ious interest  and  money  borrowed  and  advanced  by  the 
said  bank  to  this  defendant  as  hereinafter  stated.  Said 
answer  then  details  a  large  number  of  payments,  claimed 
to  have  been  made  under  the  usurious  contract  set  out;  that, 
as  stated,  defendant  I.  C Bishop  has  paid  the  said  bnnk 
as  usurious  interest  on  the  transactions  hereinbefore  stated 
the  sum  of  $1,471.64;  that  defendant  Bishop  should  have 
credit  for  the  sum  of  $2,943.28,  the  same  being  double 
the  amount  of  the  usurious  interest  paid  as  hereinbefore 
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stated  by  this  defendant  to  the  said  bank,  and  that  the  same 
should  be  offset  and  allowed  on  any  indebtedness  that  tlie 
court  may  find  there  is  due  and  owing  said  Paul  or  the  said 
bank. 

Wlierefore  defendant  prays  that  he  may  be  allowed  the 
al)ove  credit  of  $2,943.28,  after  an  accounting  has  been  had 
on  the  claim  set  up  in  this  defendant's  answer  and  in  the 
answer  and  cross-petition  of  the  said  N.  J.  Paul ;  that  the 
said  mortgage  mentioned  in  said  answer  and  cross- petition 
of  N.  J.  Paul  may  be  declared  null  and  voiil  and  may  lie 
ordered  canceled  on  the  record  of  said  Howard  county,  and 
for  such  other  and  further  relief  as  may  be  just  and  equi- 
table, and  for  the  costs  of  this  action. 

And  afterwards,  on  the  20th  day  of  December,  1 889,  Ida 
Bishop  filed  her  separate  answer  alleging  that  she  is  the 
wife  of  I.  C,  Bishop  and  has  been  for  the  last  sixteen  years; 
denying  any  knowledge  of  the  execution  of  the  notes  or 
mortgage  by  I.  C.  Bishop;  denies  "that  she  ever  acknowl- 
edged "  the  said  mortgage  in  any  manner ;  never  admitted 
the  execution  or  signin^^  thereof  to  be  her  voluntary  act 
and  deed,  either  before  the  said  W.  L.  Thompson,  notary 
public,  or  any  other  person  or  officer;  denies  that  she  ever 
signed  the  said  mortgage  in  the  presence  of  the  said 
Thompson  or  any  other  person  as  claimed  in  said  cross- 
bill, or  in  any  other  manner  at  the  time  therein  stated,  or 
at  any  other  time,  or  that  she  ever  received  any  considera- 
tion for  so  doing,  or  that  she  ever  authorized  any  one  else 
to  do  so  for  her ;  claims  the  southwest  quarter  of  section 
thirty-two  (32),  township  fift;een  (15),  range  ten  (10)  as 
their  homestead ;  that  said  homestead  is  not  of  the  value  of 
over  two  thousand  ($2,000)  dollars  over  and  above  the  first 
mortgage  on  said  premises. 

To  the  answer  of  Ida  Bishop  the  defendant,  N.  J.  Paul, 
filed  a  general  denial.  To  the  answer  of  I.  C  Bishop  the 
said  N.  J.  Paul  and  the  St.  Paul  National  Bank  filed  a  re- 
ply admitting  that  the  St.  Paul  National  Bank  is  a  corpo- 
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ration  duly  organized  and  doing  business  under  the  laws  of 
the  United  States;  admits  that  A.  G.  Kendall  and  N.  J. 
Paul  now  are,  or  at  times  have  been,  stockholders  and  offi- 
cers of  said  bank ;  that  A.  C.  Bo  well  at  no  time  has  been 
a  stockholder  of  said  bank  and  connected  with  the  manage- 
ment thereof,  and  the  notes  in  controversy  were  made  to 
the  said  N.  J.  Paul  for  the  use  and  benefit  of  said  bank 
and  for  the  convenient  transaction  of  its  business,  and  de- 
nies each  and  every  allegation  in  said  answer  contained,  in 
manner  and  form  as  the  same  are  therein  stated  and 
charged. 

There  was  a  trial  to  the  court,  which  ordered  and  ad- 
judged that  N.  J.  Paul,  within  thirty  days,  execute,  ao- 
knowedge,  and  deliver  to  the  clerk  of  the  court,  for  the  use 
of  Isaac  C.  Bishop  and  Ida  Bishop,  a  release  of  the  mort- 
gage described  in  his  cross-petition  so  far  as  the  same 
covers,  or  appears  of  record  to  cover,  the  land  described, 
and  that  failing  so  to  do  a  duly  certified  copy  of  this  decree, 
recorded  in  the  office  of  the  county  clerk  of  Howard  county, 
operate  as  such  release;  and  that  said  Paul  recover  of  Isaac 
C.  Bishop  the  sum  of  $4,223.71,  together  with  the  costs  of 
this  suit ;  and  if  said  Bishop  fails  after  twenty  days  to  pay 
said  sum,  with  interest  at  the  rate  of  seven  per  cent  per 
annum,  that  the  sheriff  of  Howard  county  sell  the  lands 
and  tenements  described  as  upon  executions  at  law,  sub- 
ject, nevertheless,  to  the  incumbrances  now  existing  thereon, 
aggregating  $1,500  with  accrued  interest,  if  any,  and  from 
the  proceeds  of  the  sale  pay  the  costs  and  pay  the  said  N. 
J.  Paul  $4,223.71,  with  interest, and  bring  the  residue  into 
court  to  await  the  order  of  the  court.  To  which  judgment 
the  defendant,  N.  J.  Paul,  excepted  on  the  record,  and  ap- 
pealed the  cause  to  this  court. 

At  the  hearing,  the  district  court  found  adversely  to  the 
claim  set  up  by  the  appellees,  N.  J.  Paul  and  the  bank,  in 
their  cross-bill  as  mortgagees  of  Ida  Bishop,  the  wife  of 
Isaac  C.  Bishop,  to  the  southwest  quarter  of  section  32, 
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township  15,  range  10,  as  the  homestead  of  that  family, 
and  of  a  value  not  to  exceed  $2,000,  on  the  ground  that 
the  wife  had  not  formally  acknowledged  the  execution  of 
mortgage.  There  was  a  conflict  in  the  testimony  of  wit- 
nesses to  the  fact.  The  weight  of  evidence  satisfied  the 
court  that  the  wife  of  the  mortgagor  was  not  present  at  the 
time  and  place,  nor  was  she  in  the  town  when  and  where 
the  mortgage  was  purported  to  have  been  signed  and  ac- 
knowledged, separate  and  apart  from  her  husband  by  her. 
She  had,  however,  previously  signed  her  name  to  the  in- 
strument, without  witnesses,  and  without  any  acknowl- 
edgment in  fact.  On  this  ground  the  mortgage  of  the 
homestead  described  was  held  to  be  void. 

Counsel  contend  that  the  answer  of  the  wife  ''is  bat  a 

« 

simple  denial  that  she  ever  acknowledged  the  mortage ;" 
and  as  to  whether  a  general  denial  is  sufficient  to  raise  tiie 
issue  against  the  presumption  of  law,  cites  the  rule  held 
in  Pereau  v,  Fredei^ick^  reported  in  17  Neb.,  119,  that  "a 
certificate  of  acknowledgment  of  a  deed,  or  mortgage,  is 
prima  facie  correct,  and  cannot  be  impeached  except  for 
fraud,  collusion,  or  imposition."  We  find,  however,  in 
the  addendum  to  counsel's  brief,  as  well  as  in  the  record, 
that  ''on  December  20,  1889,  the  wife  filed  her  separate 
answer  under  oath,  alleging  that  she  is  the  wife  of  Isaac 
C.  Bishop,  and  has  been  for  the  last  sixteen  years ;  denying 
any  knowledge  of  the  execution  of  the  notes  and  mort- 
gage, and  denying  that  she  ever  acknowledged  the  mort- 
gage in  any  manner,  or  that  she  ever  admitted  the  signing, 
or  execution  of  it  to  be  her  voluntary  act  and  deed,  either 
before  the  notary  public  who  certified  it,  or  before  any 
other  person  or  officer,  and  denied  that  she  executed  it  in 
the  presence  of  W.  L.  Thompson,  or  that  of  any  other 
person,  as  set  up  in  the  cross-bill  of  the  appellees ;  she  de- 
nied that  she  ever  received  any  consideration  for  so  doing, 
or  that  she  ever  authorized  any  one  to  do  so  for  her."  This 
denial  would  seem  to  be  specific  and  particular  rather  than 
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simple  and  general.  The  consideration  of  the  mortgage  is 
admitted  to  have  been  so  grossly  tainted  bj  usury  as  to 
constitute  an  imposition  and  deception  against  her,  taking 
the  defense  set  up  out  of  the  rule  cited.  It  is  admitted 
that  the  courts  of  Illinois,  Iowa,  and  Michigan  have  held 
that  in  the  absence  of  proof  of  fraud  and  collusion  on  the 
part  of  an  officer  taking  an  acknowledgment  of  a  deed,  or 
mortgage,  the  officer^s  certificate  in  due  form  must  prevail 
over  the  unsupported  testimony  of  the  mortgagor  that  the 
same  is  false  or  forged.  And  while  the  apswer  of  the  wife, 
in  this  instance,  does  not  specifically  allege  fraud  and  col- 
lusion on  the  part  of  the  officer,  it  does  inferentially,  when 
it  is  apparent  that  she  never  appeared  before  him,  and  that 
he  never  took  her  acknowledgment  as  certified  by  him. 
The  proof  of  that  fact  is  fairly  supported ;  her  alibi  is 
fairly  maintained. 

Counsel  for  appellees  cite  still  more  weighty  reasons  and 
authority,  considering  that  the  mortgage  was  to  secure  a 
debt  for  money  loaned,  though  usurious,  and  the  wife  had 
placed  her  signature  to  it,  though  denying  the  bona  fides 
of  the  act. 

In  Thompson's  treatise  on  Homesteads  and  Exemptions, 
sec.  533,  it  is  said  'Hhat  the  power  of  the  wife  to  go  behind 
her  acknowledgment  of  deeds  of  this  character  has  been 
freely  discussed,  and  the  courts  in  Texas  have  held  that 
she  has  the  right  to  show  that  her  signature  was  procured 
through  fraudulent  representations  and  false  promises.  (33 
Tex.,  86.)  And,  a  fortiori,  she  has  the  right  when  she  has 
signed  such  deed  under  duress.  (11  Kan.,  19.)  But  Justice 
Campbell,  in  delivering  the  opinion  of  the  supreme  court 
of  Michigan  in  the  case  of  Norton  v,  Nichols,  35  Mich.,  150, 
where  the  sole  objection  to  the  acknowledgment  was  that  it 
was  taken  in  the  presence  of  her  husband,  and  it  was  neither 
averred  nor  shown  that  the  mortgage  was  executed  by  her 
unwillingly,  declared  in  forcible  language:  'There  is  no 
equity  whatever  in  the  bill,  which,  on  its  face,  is  an  at- 
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empty  without  any  merit,  to  evade  an  honest  claim  which 
could  never  have  been  created  unless  the  complainants  had 
both  done  wliat  they  could  to  create  confidence  in  it. 
Whatever  may  be  the  rule  concerning  the  formalities 
needed  to  bind  married  women,  tiiere  is  no  doubt  they  may 
be  estopped  by  their  deliberate  conduct  as  well  as  any  one 
else.'" 

It  will  be  observed  that  the  analogies  in  the  examples 
cited  in  this  authority  are  not  complete  with  the  case  at 
bar.  « 

In  a  suit  in  equity  brought  by  a  wife  to  avoid  a  mort- 
gage on  the  homestead  of  her  husband  during  their  family 
occupation  of  it,  on  the  ground  that  she  never  knowingly 
signed  or  acknowledged  it,  the  supreme  court  of  Michigan 
again  said :  '^All  presumptions  in  cases  of  this  kind  must 
be  treated  with  reasonable  respect  to  the  improbability  of 
misconduct  in  a  reputable  officer,  or  of  forgery  which  he 
ought  to  have  discovered  if  it  existed ;  and  the  burden  of 
proof  was  on  the  complainant  to  make  out  a  plain  case. 
The  evidence  was  conflicting ;  the  officer  swore  distinctly 
as  to  the  fact  of  taking  the  acknowledgments;  there  was 
corroborating  evidence,  and  the  bill  was  dismissed."  (Hour^ 
tienne  v.  Sehiioor,  33  Mich.,  274.)  Counsel  contend  that 
'Hhe  testimony  of  an  officer  who  has  taken  an  acknowledg- 
ment can  add  nothing  to  his  certificate."  In  the  case  cited 
not  only  was  the  testimony  of  the  officer  required,  but  cor- 
roborating evidence  was  received  by  the  court.  In  the 
present  case  the  officer's  deposition  was  offered  on  the  trial, 
and  overruled  by  the  court  on  grounds  not  stated  in  the 
record,  but  without  exceptions. 

In  the  case  of  Morris  r.  Sargent,  18  Iowa,  90,  a  differ- 
ent conclusion  was  reached.  A  husband  borrowed  $11,250 
on  a  deed  of  trust  of  his  homestead,  purporting  to  have 
been  executed  jointly  by  himself  and  his  wife.  The  land 
having  gone  to  sale  under  the  conditions  of  the  deed  of 
trust,  the  wife,  joined  by  the  husband,  brought  a  bill  to 
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canoel  the  deed  of  the  purchaser.  The  husband  testified 
that  he  forged  his  wife's  name  to  the  deed  of  trust.  The 
wife  testified  that  she  neither  executed  nor  consented  to  have 
the  deed  executed,  and  that  at  the  time  it  purported  to  have 
been  made  she  was  sixteen  miles  away.  The  notary  testified 
that  both  the  husband  and  wife  executed  it  before  him,  but 
that  his  memory  as  to  the  circumstances  was  not  distinct. 
Expert  testimony  as  to  the  wife's  signature  was  conflicting. 
The  justices  of  the  supreme  court,  by  a  comparison  of  sig- 
natures with  those  admitted  to  be  genuine,  in  connection 
with  the  other  testimony,  came  to  the  conclusion  that  the 
signature  to  the  deed  was  not  hers,  but  was  that  of  her 
husband,  and  sustained  the  bill ;  but  conceded  the  hardship 
of  the  doctrine  which  overthrew  the  prima  f(wie  effect 
claimed  for  the  officer's  certificate,  and  conceded  that  the 
burden  was  upon  the  plaintiffs  to  repel  the  force  of  the 
certificate. 

However  harsh  it  may  be  deemed  by  the  creditor  to  be 
deprived  of  an  apparent  mortgage  security  on  a  debtors 
homestead,  superinduced  by  the  debtor  himself,  it  is  the 
law  of  the  state,  never  dispensed  with,  that  '^  the  home- 
stead of  a  married  person  cannot  be  conveyed  or  incum- 
bered unless  the  instrument  by  which  it  is  cohveyed  or 
incumbered  is  executed  and'  acknowledged  by  both  husband 
and  wife.''  (Comp.  Stats.,  chap.  36,  sec.  4;  17  Neb.,  629; 
19  Id.,  211;  20  Id.,  109;  25  Id.,  175.)  The  wife  cannot 
be  deprived  of  her  homestead  by  the  husband's  mortgage. 
(19  Id.,  631.)  Deeds  and  mortgages  of  real  estate,  except 
leases  for  one  year  or  less,  must  be  signed  by  the  grantor 
in  the  presence  of  one  competent  witness,  who  shall  sub- 
scribe his  name  as  such,  and  the  grantor  shall  acknowledge 
the  instrument  to  be  his  (or  her)  volnntary  act  and  deed, 
before  a  judge,  clerk  of  a  court,  justice  of  the  peace,  or 
notary  public,  only  within  their  respective  territorial  juris- 
dictions. (Stat.,  chap.  73,  sees.  2,  3.) 

The  acknowle<]gment  required  is  the  appearance  of  the 
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grantor,  before  the  officer,  in  the  presence  of  the  witness, 
his  there  signing  the  instrument  and  declaring  it  to  be  his 
(or  her)  voluntary  act  and  deed«  The  statute  thus  requires 
the  husband  and  wife,  who  convey  or  incumber  their  home- 
stead, to  execute  and  acknowledge  the  deed  or  mortgage,  and 
this  requirement  is  essential  to  the  validity  of  the  instru- 
ment. {AuUman  &  Taylor  Ch.  v.  Jenkins,  19  Neb.,  211.) 

Applying  the  law  to  the  facts  in  evidence,  we  think  that 
the  district  court  was  fiilly  justified  in  its  conclusions  that 
the  wife  did  not  acknowledge  the  execution  of  the  mort- 
gage, that  she  signed  it  without  consideration,  and  that  it 
is  without  legal  effect  as  to  the  homestead  described. 

As  to  the  remaining  question  of  usurious  interest,  in- 
volved in  the  notes  secured  by  the  mortgage,  set  up  by 
Isaac  C.  Bishop,  his  counsel  in  their  brief  state  that  he 
only  sought  to  recover  on  the  trial,  as  a  set-off  to  the  prin- 
cipal, and  only  did  recover  the  sum  of  the  usury  paid  on 
the  notes,  as  provided  by  sec.  6,  chap.  44,  of  the  Statutes 
of  this  state.  We  shall  therefore  leave  that  question  as 
the  trial  court  found  it.     The  decree  of  the  district  court  is 

Affirmbd. 
The  other  judges  concur. 
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tain fees  allowed  by  the  federal  but  not  by  the  state 
courts,  hdd^  to  be  without  justification  and  proper  cause       , 
for  reprimand  by  the  court.     Id 493-4 

4.  Where  preponderance  of  testimony  established  perform- 
ance of  legal  services  by  an  attorney  as  agreed,  Aefd,  that 
he  was  entitled  to  the  reasonable  value  thereof.  Cowles  v, 
Thompson 481 

5.  Instructions  examined  and  approved.     Jd 482-3 


^ 


868  INDEX. 

Award.    See  Eminent  Domain. 
Bailment.    See  Pledges. 


• 


1.  While  sec  8,  ch.  37,  Laws  1889,  does  notaaUioiise  sUte 
banking  board  to  fonnnlate  rales  for,  there  is  eqnal  want 
of  authority  for  compelling  them  to  rescind  sach  regu- 
lation.   State  V.  Benton , 4S 

2.  Reason  for  rnle  prescribing  fees  of,  discussed;  kdd^  that 
such  fees  must  conform  strictly  to  sec  8,  ch.  37,  Laws 
1889,  and  that  any  order  of  the  state  banking  board  pre- 
scribing other  rate  of  compensation  is  void.    Id 50-1 

Banks. 

1.  Are  liable  to  an  action  by  holder  of  a  check,  for  refusal  to 
pay,  if  drawer  have  funds  on  deposit     Fonner  v.  Smith...  Ill 

3.  Where  a  bank  receives  an  unindorsed  note  for  collection, 
and  afler wards  Toluntarily  pays  another  note  given  by  a 
partnership  of  which  the  payee  of  the  first  was  a  member, 
it  cannot  set  o£f  the  amount  so  paid  against  the  money 
collecte<l.     Commereial  State  Bank  v.  Rowland 486-8 

Bills  and  Notes.    See  Negotiable  Instkumrnts. 

Bills  of  Exceptions.    See  Instbuction&    Review. 

1.  Affidavits  used  below  must  be  embodied  in,  to  be  available 

in  supreme  court.    Strunk  v,  lApp 120 

2.  Must  be  authenticated  by  trial  judge  (In  case  of  agreement, 

by  clerk)  even  after  official  term  expires.  Quick  v.  Saehsse^  315 

8.  Where  an  amendment  is  offered  without  objecting  that  the 
bill  was  not  presented  in  time,  such  objection  is  waived. 
Warren  v.  Brawn 10 

4.  Where  there  is  nothing  in  the  record  to  show  when  the 
trial  court  adjourned,  bill  will  be  presumed  to  have  been 
presented  in  time.     Jd....! 10-11 

5.  Where  the  signature  to  the  bill  of  the  trial  judge  is  shown 
to  have  been  lost,  a  copy  of  the  same  attached  to  the  bill 

is  sufficient.     Id 11-12 

Bona  Fide  Porohaser.  See  Negotiable  Instbuments,  5-7. 

Bonds.    See  Officers.    Taxation,  3. 

1.  Issued  by  school  district  in  exchange  for  building  and  site, 
unauthorised  and  void.     State  v.  Sherman  Co 40B-9 

2.  In  an  application  for  mandamus  to  compel  collection  of 
taxes  to  pay  such  bonds,  relator  must  fail  if  there  is  no 
evidence  that  he  possesses  them.     Id 468 

8.  Erasure  of  signature  of  surety  on  an  official  bond  before 
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delivery,  if  plainly  noticeable,  releases  other  sureties  who 

do  not  consent  thereto.    Hagler  o.  SUxU 149 

4.  Acceptance  by  snch  snreties,  after  knowledge  of  the  alter- 
ation, of  indemnity  from  the  principal  obligor,  is  a  ratifica- 
tion of  the  change,  and-  renders  snch  snreties  liable  on  the 
bond.    Id, 

5.  Where  all  the  sureties  joined  in  a  motion  for  a  new  trial, 
it  was  rightly  oyermled  as  to  all,  tboagh  it  did  not  appear 
that  all  knew  of  the  receipt  of  the  indemnity.     Id. 

6.  Legislature  may  authorize  issue  of,  by  counties  to  relieve 
their  destitute,  but  the  question  must  be  submitted  to  the 
people  and  the  issue  cannot  take  place  upon  mere  petition. 

In  re  Howe  Roll  284 610-13 

Boxuidaries. 

1.  Warren  r.  Brown 8 

2.  Of  school  district;  change.     Dooley  v,  Meese 424 

3.  A  section  comer  acquiesced  in  by  the  adjoining  owners  for 
nearly  ten  years,  presumed  to  have  been  established  by 
government  survey.    Coyv.MUler 353 

Building  Contract. 

1.  A  provision  requiring  a  separate  written  estimate  for  all 
extra  materials,  hdd^  to  have  been  waived.  McLeod  v, 
Qeniu8 5-6 

2.  Where  contractor  furnishes  materials  not  called  for  in 
original  written  contract,  and  owner  subsequently  agrees 
orally  to  pay  therefor,  or  knows  that  extra  pay  is  ex- 
pected, he  is  liable.     Id 6 

3.  Wheie  contract  requires  building  to  be  completed  by  a 
certain  date,  an  exception  in  case  of  '*  labor  strikes,"  will 
not  release  the  contractor  for  failure  to  complete  because 
his  workmen  quit  on  account  of  not  receiving  their  agreed 
wages.     Id 7-8 

4.  Contractor  is  liable  in  damages  for  failure  to  furnish  ma- 
terial required  by  contract.    Id 2,  6-7 

Burden  of  Proof.    See  Onus  Pbobakdi. 

Canvass.    See  Elections,  3, 7,  8,  11. 

Cause  of  Action.  Bee  Fess,  7.    Joinder  of  Causes.    Plead- 
ing, 10. 

Certificate. 

Of  acknowledgment;  defective.     Keeling  v,  Hoyt 465 

Chattel   Mortgages.    See  Agistment.    Assignments  for 
Cbeditobs,  1.   Fraudulent  Conveyances,  8.  Pref- 
ERENCE  of  Creditors,  1. 
1.  Mortgagor's  lien  not  lost,  as  between  the  parties,  by  con* 
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sentiDg  to  a  sale  on  oondition  that  the  proceeds  be  ap- 
plied on  the  debt     Sanford  v.  Munford 795-6 

2.  Cannot  be  executed  by  an  agent,  of  goods  which  he  is  au- 
thorized only  to  sell.     Ryan  v.  SUnoell 123 

3.  The  fact  of  a  mortgagee's  insecurity  must  be  apparent  to 
justify  advertisement  and  sale  of  the  property  before  the 
debt  falls  due.     HuU  v.  Godfrey 204 

4.  A  junior  mortgagee  has  a  legal  right  to  redeem  prior 
mortgage,  upon  tender  of  the  amount  of  the  debt.     Id...  206 

6.  Where  the  property  was  replevied  by  a  junior  from  sen- 
ior mortgagees,  latter  are  entitled  only  to  a  judgment  for 
the  amount  of  the  debt  without  damages  and  costs.    Id.,  208-9 

6.  Statute  of  limitations  in  action  for  premature  seizure  by 
mortgagee,  runs  from  date  of  seizare,  not  from  maturity 
of  note.     Braahier  v.  ToUeth G23~4 

Chattels.    See  Sale. 

Cheoks. 

Are  equitable  assignments  of  drawers'  funds,  and  bank  is  li- 
able to  holder  for  refusal  to  pay.     Fonner  v.  Smith Ill 

Cities.    See  Municipal  Corporations. 

Citizens.    See  Naturalization. 

Defined.    State  v.  Boyd 683,  730 

Claims.    See  Assignments  for  Creditors,  2. 

Clerk  of  District  Court.    See  Bills  of  Exceptions,  2. 

1.  Held,  To  have  incurred  the  penalty  provided  by  sec  34,  ch. 
28,  Comp.  Stats.,  for  taking  illegal  fees.  Lydick  r.  Palm- 
quia 301 

2.  Held,  To  have  attached  unnecessary  certificates  to  a  tran- 
script, and  to  be  entitled  to  tax  costs  for  but  one.    Id 30*2 

Qib9(m  V.  Smith 356 

Collateral  Securities.    See  Nbootiablb  Instruments,  6. 

Complaint.    See  Murder,  3. 

Complete  Becord. 

To  constitute  waiver  of,  as  required  by  sec.  444  of  Code, 
plaintiff  and  defendant  must  agree  thereto  at  the  term 
when  final  judgment  is  rendered.  Col.  dt  U.  S.  Mige.  Co. 
V.  Fouteh 284 

Confessions.    See  Criminal  Law,  1-3, 8. 

Conflict  of  Laws.    See  Garnishment,  2. 

Consideration.    See  Fraudulent  Conveyances,  3-^ 

1.  Mutual  promises  form  a  sufficient.    Pryor  r.  Hunter 680 
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2.  A  new  ooDsideration  is  required  to  bind  a  snrety  whose 
name  is  added  to  a  note  after  delivery  and  without  mak- 
er's knowledge.     Barnes  v.  Van  Keuren 167 

Ck>nspiracy. 

Petition  in  action  for,  hdd^  to  state  a  canse  of  action.  Mc- 
CaHney  V.Berlin 412-18 

Constables. 

Special  constable  to  serve  summons;  form  of  appointment; 
requisites.     Morse  v.  Carpenter 227-8 

Constitutional  Law. 

1.  Impairing  obligation  of  contracts.    State  v.  McPeak 143-4 

2.  Phrases  **  citizen  of  the  United  States/'  in  sec  2,  art.  5, 
and  '*  £ulure  to  qualify,"  and  ^' other  disability,"  in  sec. 

16,  art.  5,  construed.     StaU  v.  Boyd 683,731 

3.  Maxim,  "Expressio  unius  est  exclusio  alterius,^''  does  not  ap- 
ply in  construing  constitutional  clause  delegating  taxing 
power  of  legislature.     Darstv.Oriffln 673 

4.  Sec  2,  ch.  34,  Sess.  Laws  1889,  is  an  attempt  to  amend 
Crim.  Code,  sec  14,  without  referring  thereto,  and  is  un- 
constitutional.   Stricklett  v.  State 676-7 

5.  Ch.  103,  Laws  1887,  is  complete  in  itself  and  does  not  vio- 
late sec.  11,  art.  3,  Const.     State  v.  Arnold 77-82 

6.  Eflfect  of  act  of  February  20,  1875  (Laws  1875,  p,  110), 
is  to  exempt  from  taxation  internal  improvements  for 
which  precinct  bonds  have  been  voted,  and  said  act  con- 
flicts with  sec.  1,  art.  9,  and  sec.  4,  art  8,  Const.  State  v. 
Walsh 474-5 

7.  Said  act  haying  been  passed  prior  to  the  adoption  of  the 
present  constitution,  is  in  force  as  to  all  internal  improve- 
ment bonds  issued  before  such  adoption .     Id 476-9 

8.  The  word  ''means,"  as  used  in  sec  4,  art.  8,  Const.,  in- 
cludes moneys  arising  from  annual  donation  for  school 

r 

purposes  levied  under  legislative  authority.     Jd 476 

9.  Provisions  regarding  limit  of  taxation  and  special  legisla- 
tion applied.     In  re  House  RollfS84 508,513 

10.  Undersec.  11, art.  3,  Const.,  an  actnot  complete  in  itself  but 
clearly  amendatory  of  a  former  statute  to  which  it  does 
not  refer,  is  void.     Id, 509 

CoE  tempt. 

1.  When  not  committed  in  presence  of  court,  proceedings 
should  be  instituted  by  information.     Ludden  v.  State 437 

2.  Affidavit  charging,  upon  information  and  belief,  insuffi- 
cient.    Id 434,437 
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3.  Evidence  foand  not  to  establish.    Id^ 438 

Contest.    See  Elsctioks,  4-^. 

Contingent  Bemaindeis.    See  Rbuaindkbs. 

Continuance. 

Sufficient  grounds  and  diligence  heldy  to  have  been  shown; 
judgment  reversed  for  denial  of.     Johnson  v.  BIUIb 687 

Contracts.  See  Buildimq  Contract.  Consideration. 
Damages,  3.  Duress.  Novation.  Rescission. 
Schools,  4,  5.  Specific  Peeformanob.  Statute 
OF  Frauds. 

1.  For  sale  of  land.    See  Mechanics'  Liens,  2. 

2.  While  the  legislature  may  change  the  remedy  for  the  en- 
forcement of  contracts,  it  cannot  impair  their  obligation; 
hence,  it  cannot  take  away  the  right  of  a  lessee  of  school 
land  to  select  an  arbitrator,  as  provided  by  his  lease,  to 

'  reappraise  the  land  at  the  end  of  five  years.     SUUe  v.  Me- 
Peak 143-4 

3.  Construed  in  case  under  discussion  and  held  to  constitute 
a  sale  by  which  purchaser  assumed  certain  debts  not  in 
trust,  but  in  consideration  for  receiving  the  property. 
Kaufman  v.  U.S,NaU.  Bank 666-7 

4.  Where  in  such  contract  two  notes  were  described  as  one 
for  $500  and  one  for  $1,500,  due  one  of  the  parties,  and,  in 
fact,  the  only  notes  so  due  were  one  for  $500  and  one  for 
$1,350,  the  contract  was  held  to  refer  to  the  latter  amount. 

Id 687 

Contributory  Negligence. 

When  apparent  from  plaintiff's  own  testimony,  burden  of 
proving,  is  no  longer  on  defendant.     DmreU  v.  Johnson..,,  796 

Conveyances.    See  Statute  of  Frauds. 

Corporations.    See  Pleading,  5. 

Officers  of,  acting  solely  for  themselves,  and  dealing  with  the 
corporation  as  private  individuals,  do  not  bind  it.  Kofh- 
ler  V,  Dodge 336 

Costs.    See  Amendment. 

1«  The  fact  that  additional  costs  are  due  will  not  warrant  the 
reversal  of  a  Judgment;  the  remedy  is  a  motion  to  re- tax. 
Hoaglandv.  Van  Etten 296 

2.  Judgment  debtor  not  liable  for  interest  on,  where  pay- 
ment is  delayed  by  error  proceedings.  O^Donndl  v.  O.,  Hf. 
A  B.  H.  B.  Co 846 
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Counties.    See  Bonds,  6.    Taxation,  3.    Wabbants. 

1.  Proceedings  for  drainage  of  swamp  lands  by ;  jnrisdictional 
prerequisites.     Darst  v.  Griffin 673 

SL  Though  not  mentioned  in  sec  6,  art.  9,  Const.,  anthorizing 
legislature  to  delegate  taxing  power  for  local  improve- 
ments, counties  are  competent  to  receive  such  power. 
Id 672-3 

County  Attorney. 

1.  County  board  cannot  employ  another  to  perform  the  du- 
ties of.    Bramev.  Cuming  County 368-9 

3.  Where,  in  trial  for  rape,  assistant  county  attorney  states 
to  court,  in  presence  of  jury,  that  he  intends  to,  and  can, 
prove  another  criminal  assault  not  connected  with  that  in 
Judgment,  such  statement  is  reversible  error.  Leaky  v. 
State 669-70 

County  Board.    See  Roads,  1. 

County  Court.    See  Appeal,  1-3. . 

Courts.    See  Pleading,  9.    Supbbme  Coubt. 

Creditors.    See  Attachment,  2.    Insolvency.   Pbefebbncb 
OF  Cbeditors. 

Creditor's  Bill.    See  Fbaudulent  Conveyances,  6. 

Criminal  Law.    See  Elections.    Infobmation.    Laboeny, 
Manslauohteb.    Mubdeb.    Rape.  Witnesses,  2,  3. 

1.  Confessions  held  to  have  been  properly  received.    Shepherd 

V.  State 400^1 

Furst  V.  State 406-8 

2.  The  preliminary  examination  to  determine  if  a  confession 
is  voluntaiy  should  be  conducted  in  presence  of  jury. 
Shepherd  v.  State 392 

3.  After  a  confession  is  introduced,  its  weight  and  credit  is 
to  be  determined  by  the  jury.     Id, 

4.  Remarks  of  trial  judge  in  passing  on  objections  to  certain 
testimony,  held^  not  prejudicial  to  accused.     Id 392-3 

6.  Verdict  of  murder  in  first  degree  sustained.    Id. 

6.  Where  testimony  rebuts  the  presumption  that  accused  is 
sane,  burden  is  upon  state  to  establish  his  sanity  beyond 

a  reasonable  doubt.     Furst  v.  State 409-10 

7.  Instructions  lield  to  present  fairly  the  question  of  insan- 
ity.    Id, 

6.  Not  every  part  of  a  confession  need  be  given  the  same  cre- 
dence; jury  may  accept  one  part  as  true  and  reject  the 
rest    Id.,,,. 408-9 
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Damages.  See  Building  Coktbact,  4.  Eminent  Domain. 
Instructions,  4.  Municipal  Corporations,  6-9. 
Schools,  4. 

1.  Verdict  awarding,  for  oonstraction  of  railway  embank- 
ment in  front  of  plaintiJOT's  premises,  sustained.    N.  A  C. 

B.  Co,  V.  Scott 571-2 

2.  Measnre  of,  for  leTj  of  ezecntton  by  officer  on  property  in 
bands  of  stranger  to  judgment,  and  replevied  by  bim,  ia 
amount  due  on  execution  witb  costs.     Gates  v.  Parrott 584 

3.  Measure  of,  for  breacb  of  contract  for  sale,  is  difference 
between  agreed  and  market  price  at  time  and  place  of  de- 
livery.   D,  T,  dt  O,  B.  Co,  V.  Hutehins 579-80 

4.  Loss  of  probable  profits  from  resale  by  vendee  of  subject 

of  contract  too  remote  to  be  considered.     Id 580 

Debtor  and  Creditor.  See  Assignments  for  Creditors. 
Fraudulent  Convsvancbs.  Husband  and  Wifs. 
Preference  of  Creditors. 

Decedents'  Estates.    See  Descent.    Remainders,  2. 

Dedication.    See  Roads,  3, 4. 

Deeds.     See  Fraudulent   Conybyanceb,  3.     Record   of 
Title. 
When  v«  liintary,  valid  as  to  subsequent  purchasers  without 
notice.     Keeling  v  Hoyt 456 

Deficiency.    See  Mortgages,  4. 

Definitions.    See  Words  and  Phrases. 

Deliberation.    See  Mitrder,  5. 

Demand.    See  Mandamus,  8. 

Depositions.    See  Notary  Public,  2. 

Descent. 

1.  Where  it  cannot  be  gathered  from  the  pleadings  that  an 
estate  left  by  a  married  woman  is  ancestral,  but  it  was 
apparently  acquired  by  purchase,  sec.  33,  ch .  23,  Comp. 
Stats.,  is  not  applicable;  and  if  one  of  decedent's  two 
children,  who  have  inherited  the  estate,  dies,  the  surviving 
father  normally  takes  the  interest  of  such  child.  ShtUen- 
bergerv,  Bansoni 68-9 

2.  Where  the  child  was  murdered  by  the  father,  he  does  not 
acquire  the  estate  of  the  former.     Id 6d-74 

3.  In  such  case  the  father  acquires  only  a  life  estate,  and  the 
interest  of  his  grantees  therein,  though  they  are  bonafide^ 
terminates  at  his  death.     Id 74 
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Desoription.    See  Contracts,  4. 

District  Judges.    See  Bills  of  Exceptions,  2.    Elections, 
9-12.    Practice,  1. 

Divorce.    See  Fees. 

Property  within  jarisdictioo  of  coart  will  be  subjected  to 
alimony,  even  where  divorce  is.  obtained  ex  parte  against 
a  non-resident  defendant,  if  he  enters  a  personal  appear- 
ance in  the  suit  for  alimony.     Johnson  v.  Johnson 388-9 

Drainage. 

1.  Proceedings  for,  by  counties;  jurisdictional  facts.  Darst  v. 
Oriffin 673 

2.  Irregularities  in  proceedings  will  not  avoid  tax  for;  owners 
of  property  benefited  must  pay  tax  as  a  condition  of  re- 
lief.   Id 668,673-4 

Duress. 

1.  Threat  of  suit  is  not.    Pryor  v.  Hunter 681 

2.  Evidence  found  not  to  establish.    Id 680-1 

Election  of  Counts.    See  Murder,  2. 

Elections. 

1.  Illegal  voting  at  village  elections  is  not  a  crime  in  this 
state.     State  V,  Chichester 328 

2.  Methods  of  proof  of  illegal  voting  discussed;  such  proof 
held  insufficient  in  case  under  discussion.  Todd  v.  Cass 
County 150 

3.  Under  sec  4,  art.  5,  Const.,  a  resolution  of  the  joint  con- 
vention directing  the  speaker  to  postpone  the  publication 
of  election  returns  will  not  relieve  him  of  his  duty  to  pub- 
lish them,  and  mandamus  lies  to  compel  its  performance. 
8laU  V.  Elder 169 

4.  Of  governor.    State  v.  Boyd 707-8 

5.  Void  as  to  any  office  when  a  candidate  who  is  ineligible 
thereto  receives  a  plurality  of  votes.     Id. 

6.  Incumbent  holding  over  must  requalify  only  when  non- 
election  of  successor  is  determined  in  quo  warranto  pro- 
ceedings.     Id 734-5 

7.  Remedy  by  legislative  contest  not  exclusive  in  determin- 
ing rights  of  claimants  to  state  executive  offices;  supreme 
court  has  jurisdiction  in  quo  warranto.     Id 704-7 

8.  A  concurrent  resolution  fixing  a  day  for  the  union  of  the 
two  legislative  houses  to  determine  a  contest  of  the  elec- 
tion of  state  officers,  must  be  signed  by  both  governor  and 
lieutenant  governor,  though  the  seats  of  both  those  officers 
ai-e  among  those  contested.     In  re  Contest  Proceeding^* 281 
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9.  Vacancy  in  office  of  district  judge  ia  to  be  filled  at  the  next 
general  election  occnrring  more  tban  thirty  days  there- 
after, whether  snch  is  the  general  election  for  Jndges  or  not. 
State  V.  Thayer 94 

10.  An  appointee  to  fill  such  vacancy  holds  only  until  the 
snooeasor  chosen  at  the  ensning  election  has  qualified. 
Id. 

11.  State  hoard  of  canvassers,  through  governor  is  a  member, 
may  be  compelled  by  mandamus  to  canvass  the  votes  cast 

at  such  election  for  candidates  for  district  judge.     /({...... 91-3 

12.  Failure  of  governor's  proclamation  of  such  election  to  men- 
tion the  office  of  district  judge  does  not  invalidate  the 
election  as  to  that  office.     Id 95-7 

Eminent  Domain. 

Where  award  has  been  duly  made  and  no  appeal  has  been 
taken,  mandamvs  lies  to  compel  railway  company  to  de- 
posit amount  of  award  with  county  judge.  State  v.  O.  I, 
dk  W.  C.  R,  Oo^ 209 

Entry.    See  Recaption. 

Error  Prooeedings. 

1.  Attempted  appeal  from  county  to  district  court,  dismissed 
because  not  filed  in  time,  not  a  bar  to.  Cahill  v.  Cant' 
well 159-00 

2.  Must  be  commenced  in  supreme  court  within  one  year 
from  date  of  rendition  of  judgment,  regardless  of  when 
motion  for  new  trial  is  ruled  on.  Fhenix  Ins.  Cb.  v. 
Swantkowski 247 

Error  Without  Prejudice. 

Not  reversible.     Oowles  v,  Thompson 479,483 

Estoppel.    See  Taxation,  5. 

1.  Purchasers  at  judicial  sale,  of  land  subject  to  mortgage, 
heldf  estopped  to  dispute  validity  of  incumbrance.  JTodk 
V,  Losch 627-8 

S.  Merely  negative  acts  held  not  to  estop  a  wife  from  disclaim- 
ing agency  of  her  husband,  and  preventing  a  mechanic's 
lien  from  attaching  for  mi^terials  ordered  by  him.  Brad- 
ford V.  Higgins 203 

3.  Of  wife  to  claim,  as  against  creditors,  property  which  she 
has  allowed  her  husband  to  incur  debts  upon  the  strength 

of  his  apparent  ownership  of.     Early  v.  Wilson 459 

SwartMV.  McClelland 648-9 
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Evidence.    See  Criminal  Law,  1-3,  6,  a   Natubalization, 
2.    Pleading,  1, 7.    Keview,  2,  3.    Witnbssbb. 

a.  AdmiaaibUity, 

1.  Declarations  of  agent  made  after  completion  of  transao- 
tion  to  which  they  relate,  not  admissible  as  a  part  of  the 

res  gerim.     Qale  Sulky  Harrow  Co.  v.  Laughlin 107 

2.  In  action  for  breach  of  contract  of  sale,  evidence  of  what 
vendee  oonld  have  retailed  subject  of  contract  for,  inad- 
missible and  prqjndicial.    D.,  T.  <&  G,  B.  Co.  v.  HutchinBj  580 

8.  Under  sec  344  of  the  Code,  school  orders  drawn  by  a 
party  as  treasurer  are  admissible  to  afford  comparison  of 
handwriting  with  the  signature  of  a  note  which  he  denies 
having  executed.     Grand  Island  Banking  Co.  v.  Shoemaker,  127 

4.  An  uncontradicted  showing  that  an  order  of  allowance  of 
a  bill  of  exceptions  has  been  lost,  will  admit  secondary 
evidence  of  its  contents.     Warren  v,  Broton 11 

h.  Parol, 

5.  Parol  evidence  is  admissible  to  show  usurious  considera- 
tion of  a  note.    KoeMer  v.  Dodge 335 

6.  And  to  prove  contents  of  lost  instruments.  Keller  v, 
Amos 444 

7.  In  order  to  establish  by  parol  that  lands  are  held  in  trust, 
a  dear  preponderance  of  the  evidence  is  necessary.  Boh- 
inson  v.  Jones 20 

Bxecutions.    See  Attachment.   Garnishment.   SuERiFFa 

1.  Where  an  officer  levies  on  property  in  possession  of  a 
stranger  to  the  judgment,  who  replevies,  measure  of 
damages  is  amount  due  on  execution  with  costs.  Galea  o. 
ParroU 584 

2.  Creditors  who  levy  on  land  purchased  by  judgment 
debtor  at  administrator's  sale,  subject  to  a  prior  mort- 
gage, certain  fixtures  and  improvements  being  reserved, 
and  removed  in  good  faith,  acquire  no  lien  upon  the  lat- 
ter.    Dewey  V.  Wallon 819 

Exemptions.    See  Oabnishment,  2.    Internal  Improve- 
ments. 

1.  Wife  of  absconded  husband  is  head  of  family  within 
meaning  of  sec.  521  of  the  Code.     Slate  v.  Wilson 464 

8.  Filing  of  inventory  after  exempt  property  is  attached,  ren- 
ders it  necessary  for  officer  to  have  property  appraised. 
Id. 

False  Bepresentations.    See  Information,  2. 
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Family.    See  Hbad  of  Family. 

Fees. 

1.  Of  constable,  when  taxed  as  part  of  a  jadgment,  cannot, 
under  see.  1101  of  the  Code,  be  assigned  to  justice  who 
rendered  sach  judgment.     Phenix  Ina.  Co,  v.  Bohman 13*^-3 

2.  Of  bank  examiners  must  conform  strictly  to  sec  8,  ch. 
37,  Laws  1889,  and  any  order  of  state  banking  board, 
prescribing  other  rate  of  compensation,  is  void.  State  v. 
Benton 50-1 

3.  Attorneys  are  entitled  to  reasonable  oompenaation  for  ser- 
vices.    OowUbv.  ThompBon 481 

4.  Allowance  of,  to  attorneys  in  dlvoroe  suits,  under  see.  12, 
ch.  25,  Com  p.  Stats.,  final;  husband  not  farther  charge- 
able.   Bumhamv.  TiMard 783-4 

5.  Attorneys  not  entitled  to,  fW»m  defendant  in  foreclosure 
suits,  etc.;  and  affidavit  of  removal  to  federal  court,  in 
order  to  obtain  such  fees,  improper.    In  re  Breekeiiridge,,A9St-A 

6.  Penalty  provided  by  sec.  34,  ch.  28.  Comp.  Stats.,  for 
taki ng  illegal  fees  applied.    Lgdiek  v.  PalmqiUU 301 

7.  Keceipt  of  several  items  of  illegal  fees  from  the  same  per- 
son as  one  matter,  gives  but  one  cause  of  action.     Id, 

8.  Clerk  of  district  court  held  to  have  attached  unnecessary 
certificates  to  a  transcript  and  to  be  entitled  to  tax  costs 

for  but  one.     Id 302 

Qibwn  V,  Smith 356 

Final  Order.    See  Error  Procbbdinos,  2. 

Findings. 

In  action  at  law  tried  to  court  without  jury,  need  be  no  more 
specific  than  a  verdict.     Rhodes  v,  Thomas 848 

Fines.    Bee  Notary  Public,  2. 

Fixtures.    See  Executions,  2. 

Foreolosure.     See   Chattel    Mortoagbs,    3,  6,     Mort- 

GAOBS,  4. 

Foreign  Judgment.    See  Garnishment,  2. 

Foreigners.    See  Naturalization. 

Franchise. 

Cannot  be  withheld  in  reference  to  a  particnlor  office,  by  fail- 
ure of  governor  to  mention  the  same  in  his  election  procla- 
mation.    State  V,  Thayer 83 

Fraud.    See  Rescission,  3. 

Must  be  pleaded  and  proved.     Keeling  r.  Hoyi 457 
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Vrandnlent  Conveyances.     See  Insolvency.    Pbbfeb- 

ENCE  OF  GBEDITORS.  , 

1.  Sfftnns  V.  Benner 593 

%  EvideDce  as  to  transfer  alleged  to  be  fraud  n  lent  examined, 
and  heldf  to  sustain  its  bona  fides.     Crabb  v,  Morriasey 161 

SL  Evidence  held  tosastain  charge  that  deed  in  question  was 
without  consideration,  and  was  intended  to  defraud  credit- 
ors.     Koch  V.  Losch 625 

4.  An  instruction  that  a  debtor  who  sells  property  to  obtain 
money  to  pay  debts,  is  erroneous  in  omitting  an  essential 
element — the  consideration.    Liming  v.  Kyle 650 

m 

5.  Sale  by  debtor  for  inadequate  price,  fraudulent.     Id 651-2 

t.  Creditor's  bill  to  subject  property  conveyed  without  con- 
sideration by  debtor  to  his  wife,  the  latter  having  origin- 
ally furnished  the  purchase  money,  but  allowed  her  hus- 
band to  deal  with  it  in  his  own  name;  held^  that  creditor's 
equity  was  superior  to  that  of  wife.  SwarU  v.  McCUUandy  648-9 
Early  v.  Wilson 459 

7.  Transfers  without  fraudulent  intent  from  son  to  father,  in 
payment  of  bona  fide  indebtedness,  are  not,  if  fair  value  of 
property  does  not  exceed  amount  of  debt.     Peregoy  v. 
Krantz 61 

8.  A  chattel  mortgage  executed  upon  a  stock  of  goodB,  to 
relatives,  is  not  bona  fide  as  against  existing  creditoiB 
in  absence  of  proof  of  actual  consideration  moving  from 
mortgagees.     Omaha  Hardware  Co.  v.  DuncOH 222-3 

Gkumishment. 

1.  Surplus  in  hands  of  sheriff  after  satisfaction  of  judgment, 
and  due  judgment  debtor,  is  subject  to.  Oppenheimer  v. 
Marr 807-9 

2.  Judgment  in,  by  court  of  another  state  having  j urisdiction , 
is  a  bar  to  action  against  garnishee  in  this  state  for  same 
debt,  by  original  creditor,  though  amount  garnished  is 
exempt  by  the  laws  of  Nebraska.  C,  B.  dt  Q.  B.  Co.  v. 
Moore 632-4 

General  Denial. 

Puts  in  issue  only  facts  stated  in  petition.  Quick  v.  Saehsse,  315-16 
South  Omaha  v.  Cunningham 324 

Gk>vemor.    See  Elections,  4-8. 

1.  May  be  compelled  by  mandamus  to  perform  a  ministerial 
duty.  State  V,  Thayer 83,  91-3 

2.  Failure  of,  to  mention  a  particular  office  in  his  election 
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proclamation  does  not  invalidate  the  choioe  as  to  aneh 
office.     Id «6-7 

3.  Snpreme  oonrt  has  j  oriadiction  in  quo  worraiito  prooeedinge 

to  determine  right  of  claimants  to  office  of.  State  v.  Bofd,  704-7 

4.  Eligibility  of  claimants.     Id 707-8 

6.  Term;  void  election ;  snccession.    Id 730-5 

6.  Words  "other  disability,"  in  sec.  16,  art.  5,  Const.,  refer 
to  those  arising  after  commencement  of  term — ^not  to  in- 
eligibility.   Id 731-2 

Handwriting.    See  Evidbnos. 

Head  of  Family. 

Wife  of  absconded  husband  is.    SlioUv.  WQaon 464 

Heirs.    See  Descent. 

Highways.    See  Roads. 

Homesteads.    See  Voluntary  Payment. 

1.  Mortgage  on,  not  acknowledged  by  wife,  thongh  signed  by 
her,  invalid.     PhUlip9  v,  Biihop 863-4 

5.  Heirs  take  a  vested  remainder  in,  subject  to  life  estate  of 
surviving  husband  or  wife,  and  may  alienate  their  inter- 
est d  u  ring  survivor's  life.     Schuyler  v.  Hanna. 309 -12 

Homicide.    See  Descent,  2.    Murder.    Self-Dbfbnse. 

Horses. 

Action  for  injuries  by;  instructions  hdd  inapplicable  and  too 
broad.     Durrell  v.  Joknean 796 

Husband  and  Wife.    See  Estoppel,  2.    Exemptions,  1. 
Fees,    3.    Homesteads,  1.    License.    Mechanics' 
Liens,  1. 
Rights  of  wife  who  permits  husband  to  do  business  in  his 
own  name  with  her  property,  and  to  incur  debts  on 
strength  of  apparent  ownership,  inferior  to  those  of  cred- 
itors.    Early  V.  Wilson 459 

SwartMV.  McClelland 648-9 

Identity  of  Issues.    See  Appeal,  1,  2. 

Illegal  Fees.    See  Fees,  5,  7. 

Improvements.    See  Executions,  2.    Partition. 

Indictment.    See  Murder,  2. 

Indorsement.    See  Negotiable  Instruments,  9. 

Infonoy.    See  Witnesses,  3. 

Inflints.    See  Naturalization,  5,  S. 
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Information.    See  Mubdbb,  3.    Notary  Public,  3. 

1.  Defects  in  verification  of,  not.  objected  to  an  til  after  rer- 
dict,  are  waived.    Davis  v.  State. 262 

2.  A  charge  that  defendant  frandalently  obtained  property 
from  William  Thomas,  by  false  representations  made  to 
William  6.  Thomas,  is  not  sufficient,  nor  does  it  allege 
intent  to  defraud  William  Thomas.     Jacobs  v.  State 34 

Inhabitants. 

Term  oonstraed.    State  ».  Baifd 723,  725.  762-4 

Inheritance.    See  Descent. 

Izgiinction.    See  Taxation,  5. 

1.  Rales  applicable  to,  discussed.     Sehock  v.  Falls  City 606-6 

2.  Lies  to  prevent  municipal  authorities  from  opening  street 
through  land  acquired  by  possession  adverse  to  municipal- 
ity.    Id. 5»9 

Insanity.    See  Criminal  Law,  6,  7. 

Insolvenoy.    See  Preference  of  Cbeditobs. 

Where  all  the  creditors  of  an  insolvent,  choose  two  of  their 
number  as  agents  and  trustees  to  take  charge  of  the  debt- 
.  or's  property,  with  his  consent,  and  secure  all,  they  are 
entitled  to  pro  rata  shares,  and  the  trustees  cannot  execute 
mortgages  on  the  property  giving  themseves  priority  over 
all  others.     St.  Louis  Wrought  Iron  Range  Co.  v.  Meyer... 550-1 

Instructions. 

1.  In  action  of  replevin;  ruling  approved.     Durrellv.  7b(2d,  266 

2.  In  action  by  attorney  to  recover  for  legal  services,  ap- 
proved.    Cowles  V.  Thompson.. 432-3 

3.  Must  be  based  on  the  evidence.     Commercial  State  Bank  v. 

Rowland 483,489 

Ben  V.  York 842 

La  Bonty  v.  Lundgren 419 

4.  Where  evidence  fails  to  show  that  plaintiff  is  entitled  to 
damages,  failure  to  instruct  as  to  proper  measure  thereof, 
not  error.     Burcham  v.  Oriffeth 780 

6.  Constitute  reversible  error  if  conflicting,  though  one  may 
have  been  correct  and  applicable.  School  District  v.  Fos- 
ter   504 

6.  Should  correctly  state  the  law  applicable  to  the  issues,  and 
submit  all  questions  of  fact.    Orim  v.  Robinson 543 

7.  Properly  refused  if  substance  has  been  already  given. 
Shepherd  v.  State 402 

6.  Cannot  be  ground  for  reversal  where  no  bill  of  exceptions 

56 
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is  presented,  especially  if  appAiently  JadicionB  and  not 
excepted  to  at  trial.    Zimmerman  r.  KKngeman 500 

9.  Not  reviewed  where  there  is  no  testimony  tosostain  them. 
Omaha  dtF.  L.  dt  T.  Co.  v.  BarreU 805 

Interest.    See  Costs,  2. 
Internal  ImproTements. 

Effect  of  act  of  February  20, 1875  (Laws  1875,  p.  110),  is  to 
exempt  from  taxation  internal  improvements  for  which 
precinct  bonds  have  been  voted,  and  said  act  conflicts  with 
sea  1,  art.  0,  and  sec.  4,  art.  8,  Const     State  v,  WaUh... 474-5 

Interstate  Comity.    See  Garnishment,  2. 
Intozloating  Liquors.    SeeLiQuosa. 

Joinder  of  Causes. 

Beceipt  by  a  pablic  officer  of  several  items  of  illegal  fees 
from  the  same  person,  in  the  same  transaction,  gives  bnt 
onecanseof  action.     Lydick  v.  Falmquigt 301 

Judges.     See  Bills  op  Excbptions,  2.     Elections,  0-12. 
Pbactice,  1. 

Judgments.   See  Garnishment.   Pbagtick,  3.  YoLUNTABy 
Payment,  1. 

1.  Attach  only  toactnal  interest  of  debtor.  Dewey  v.  Wal- 
ton   824 

3.  Burden  is  on  party  seeking  to  cancel,  on  gronnd  of  pay- 
ment, to  prove  latter.    Lewis  v*  Lewis 530 

3.  Original  causes  of  action  are  merged  in.  Gapenv.  Bretier' 
nitz 302 

4.  When  unsatisfied,  suit  may  be  broaght  and  recovery  had 
thereon.    Id 303-4 

5.  Sec.  1101  of  the  Code,  prohibiting  a  justice  from  purchas- 
ing a  judgment  rendered  by  himself,  applies  to  constable's 
fees  taxed  as  a  part  of  such  judgment.  Phenix  Ins,  Co.  v. 
Bohman 132-3 

Judioial  Notice. 

Will  be  taken  of  vacancies  in  office,  and  appointments 
thereto  by  the  executive.     State  v,  Thayer 102 

Judioial  Sales.    See  Administbation  of  Estates.    Execu- 
tions, 2, 

Jurisdiction.    See  Roads,  1.    Supreme  Coubt. 

Jury. 

1.  Objections  to  jurors  must  be  made  before  trial  Davis  «. 
State 254 
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3.  SemhlCj  that  miscondact  of  jaror  in  declariiig  that  he  would 
''bang ''  the  jury,  if  established  by  only  one  witness,  not 
of  itself  sufficient  ground  for  reversal.  Foxworthy  v.  Ea^t- 
ings. 836 

3b  Where  a  transcript  gives  the  names  of  j  urors  and  shows  that 
no  objection  was  made  to  the  manner  of  selecting  them, 
such  manner  will  be  presumed  to  have  been  regular. 
6apei»«.  Bretiernitz, 304 

Justice  of  the  Peace.    See  Officers. 

Cannot,  under  sec.  1101  of  the  Code,  purchase  judgments 
rendered  by  themselves,  and  this  applies  to  constable's 
fee^  taxed  as  a  part  of  such  judgment.  Phenix  Ina.  Co,  «. 
Bohman 132-3 

Iiarceny. 

Testimony  tending  to  repel  presumption  raised  by  possession 
of  stolen  goods  soon  after  the  theft,  should  be  submitted 
to  jury,  and  if  reasonable  doubt  is  created  as  to  guilt  of 
accused,  he  should  be  acquitted.     Qrenizinger  v.  State^.,Ml~2 

Lease.    See  School  Lands. 

liegislature. 

1.  The  joint  convention  provided  for  in  sec.  4,  art.  6,  Const., 
cannot  relieve  the  speaker  of  the  house  of  his  duty  to  open 
and  publish  the  returns  immediately,  and  mandamua  lies 

to  compel  the  performance  of  such  duty.    State  v.  Elder...  169 

2.  A  resolution  fixing  a  day  for  determining  contests  of  elec- 
tion of  state  officers  must  be  signed  by  both  governor  and 
lieutenant  governor.    In  re  Contest  Proceedings 281 

liioeiiBe.    See  Administration  of  Estates.    Liquors. 

In  the  absence  of  her  husband  a  wife  may,  and  should,  give 
a  license  to  search  the  premises,  to  one  who  has  a  well- 
(rrounded  belief  that  his  lost  property  is  located  thereon. 

Oritn  V.  Eohinson 542-3 

* 

Iiiens.  See  Attachment,  2.  Chattel  Mortgages,  1.  Ex- 
ecutions, 2.  Mechanics'  LiENa  Voluntary  Pay- 
ment, 1. 

laeutenant  Governor.    See  Legislature,  2. 

1.  Term  defined.     Statev.  Boyd 682,768 

2.  Does  not  succeed  to  governorship  on  failure  to  qualify  of 
party  receiving  highest  number  of  votes  for  that  office  to 
qualify;  incumbent  holds  over.     Id 730-6 

liimitatioii  of  Actions.    See  Assignments  for  Creditors, 
2.    Adverse  Possession. 
Premature  seizure  by  mortgagee  of  chattels  is  ground  for  re- 
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plevin  or  sail  for  ooq version;  statute  begios  to  mo  againai 
SQch  action  from  date  of  seizare,  not  from  matarity  of 
note  which  morligage  secnres.     Brashier  r.  ToUeih G23-4 

Uquors. 

1.  Mandamus  lies  to  compel  reTocation  of  a  lioense  iasoed 
pending  an  appeal  in  district  oonrt  from  order  overruling 
remonstrance.    Slate  v.  Bays 515-16 

3.  Issuance  of  license  in  villages  discretionary  with  trustees. 
SUxte  V.  Pearm 565 

3.  Action  of  village  board  in  overruling  remonstrance,  Adcf, 
to  be  free  from  appearance  of  bad  faith;  testimony  con- 
flicting as  to  whether  a  second  remonstrance  had  been 
filed  in  good  faith;  application  for  mandamus  to  cancel 
lioense  denied.     Id 566 

4.  Action  for  obstructing  issue  of  lioense;  petition  held  not 

to  state  a  cause  of  action.     Claus  v.  Hardy 38 

6.  Sec.  5,  ch.  50,  Comp.  Stats.,  requires  payment  of  the  fee 
into  the  treasury  before  issue  of  license,  and  no  formal 
tender  without  payment,  to  the  treasurer  will  support  an 
action  against  another  officer  for  a  refusal  to  iasue  the  li- 
cense.    Id, 

LoBt  Instruments.    See  Bill?  of   Exceptions,  5.    £y> 

DBNCB,  4. 

1.  May  be  proved  by  parol.     Keller  v.  Amoa 444 

3.  Must  be  produced  or  loss  accounted  for.  State  v.  Sherman 
Oo 465 

Mandamus.    See  Liquors,  1. 

1.  Alternative  and  not  peremptory  writ  should  issue  where 
facts  on  which  Application  is  based  are  disputed  at  hear- 
ing.    Am.  Water  WorknOo.  v.  State 447 

3.  Issues  in,  cannot  be  determined,  against  objection,  on  affi- 
davits.    Id 448 

8.  Lies  to  compel  governor  to  perform  ministerial  duty. 
State  V.  Thayer 83,  91-3 

4.  And  to  compel  speaker  of  house  of  representative  to 
open  and  publish  returns  of  the  election  of  state  officers. 
State  V.  Elder 169 

6.  Lies  to  compel  a  railway  company  to  deposit  with  county 
judge  the  amount  of  award  for  right  of  way  under  ch.  16, 
sec.  97,Ck>mp.  Stat     StaU  v,  O,  L  A  W,  C.  B.  Co 209 

6.  Held^  That  relator  failed  to  show  that  he  was  entitled  to 
the  writ,  but  an  opinion  given  as  to  the  merits  of  the 
case.     State  v.  Benton 50-1 
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7.  In  application  for,  to  compel  collection  of  taxes  to  pay 
school  bonds,  relator  mnst  fail  if  there  is  no  evidence  that 

he  possesses  the  bonds.     State  v,  Sherman  Co,.,,. 468 

8.  When  instituted  by  a  private  individual,  demand  mast 
first  be  made  upon  respondent.  .  State  v.  Smith 693 

Manslaughter.    See  Sblf-Defenss. 

Verdict  of,  helil,  to  be  sustained  by  the  evidence,  and  sen- 
tence not  to  be  excessive.     DavUv.  State 240 

Maxims. 

1.  '^  Partus  sequitur  patremy*^  Applied  to  citizenship.  State  v. 
Boyd 760 

2.  *^  Expreasio  uniua  est  exclwrip  aUeriua^^  does  not  apply  in 
construing  constitutional  provisions  as  to  the  taxing  power 

of  the  legislature.     Darst  v.  Griffin 673 

Measure  of  Damages.    See  Damaoks,  2, 3. 

Mechanics'  Liens.    See  Pleading,  8.  Res  Adjudicata,  3. 

1.  Evidence  examined  and  found  to  show  that  the  husband, 
in  ordering  materials,  acted  without  authority  from  his 
wife  who  owned  the  lot  built  upon,  and  that  no  lien  at- 
tached.    Bradford  v.  Uiggine 202-3 

2.  Building  erected  on  land  for  which  the  party  contracting 
for  the  work  had  but  a  parol  agreement  to  purchase,  and 
which  was  subsequently  abandoned;  held^  that  mechanic's 
lien  attached  to  the  building  only,  and  that  the  holder  of 
the  legal  title  was  not  liable.  Pickens  v.  Plattsmouth  Land^ 
etc.,  Co 588-9 

3.  Order  of  trial  court  requiring  the  assignee  of  several  liens 
who  had  begun  suit  to  foreclose  in  his  own  name,  to  ncqiiire 
equitable  as  well  as  legal  interest,  sustained.      Hoagland 

V.  VanEtten 298-0 

Merger.    See  Judgment,  3. 

Minors.    See  Natubalization,  5,  6. 

Misconduct.    See  Attorneys,  3.    County  Attobney,  2. 

Mistake.    See  Contbacts,  4. 

Mortgages.    See  Chattel  Mobtgaoeh.    Estoppel,  1.    Ex- 
ecutions, 2.    Homesteads,!. 

1.  Void  if  acknowledgment  does  not  show  voluntary  execu- 
tion.    Keeling  v.  Hoyt 456 

2.  When  not  properly  acknowledged,  record  is  not  construc- 
tive notice.     Id, 

3.  Mortgagee  may  pay  taxes  necessary  to  protect  his  seen- 
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rity,  and  add  aame  to  his  debt    linntamd  v.  One  ThreA- 

4.  A  parchaaer  for  the  Dominal  price  of  $2,500  of  property 
mortgaged  for  $2,200,  who  pays  but  $300  down,  held,  to 
have  asBQmed  the  mortgage  and  to  be  personally  liable 
with  the  mortgagor  for  a  deficiency  on  foreclosnre;  though 
he  denied  that  he  agreed  to  assume,  was  contradicted  by 
hot  one  witness,  and  had  received  a  warranty  deed. 
Boehodlff,  Blcn'r  Savings  Bank 130-1 

6.  Purchase  by  firat  mortgagee  of  decree  of  foreclosure  ob- 
tained by  one  junior  mortgagee,  and  of  interest  of  another 
Junior  mortgagee  who  had  purchased  at  Ibreclosore  sale; 
deed  made  to  latter,  by  sheriflf  without  exacting  payment; 
testimony  that  first  mortgagee's  purpose  was  to  aid  mort- 
gagor in  settlement  and  that  sheriflf  acted  with  this  under- 
standing, held,  to  relieve  latter  from  liability  to  amerce- 
ment.    Suasell  r.  Orirnes 786-6 

Munioipal  Corporations.    See  Injunctioxs,  2. 

1.  Liability  for  raising  grade  of  street  above  buildings  al- 
ready erected.     HammoMl  V,  Harvard 645 

3.  Annexation,  under  sec.  3,  oh.  12a,  Com  p.  Stats.,  of  a  vil- 
lage by  a  metropolitan  city,  must  be  entire  and  cannot 
indnde  .but  a  portion  of  the  village.  Omaha  v.  South 
Omaha 38S 

3.  The  statute  does  not  authorise  a  metropolitan  city  to  an- 
nex one  of  the  second  class.    Id 384 

4.  Mere  irregularities  in  some  of  the  proceedings  will  not 
avoid  the  organization  of  a  city  if  it  has  actually  been  or- 
ganised in  good  faith.    Id. 

6.  Duties  of,  as  to  sidewalks.    Foxwarthyv.  HatHngs 834 

6.  Action  against  for  defective  sidewalks,  verdict  for  defend- 
ant found  to  be  unsupported  by  tbfe  evidence.     Id, 

7.  In  general  mere  slippery  sidewalks  will  not  entitle  one  to 
recover  for  injuries  therefrom.     Bdl  v.  York 845 

8i  Verdict  that  walks  were  not  unsafe,  sustained.     Id. 

9.  Action  for  damages  caused  by  negligently  leaving  un- 
guarded an  excavation  in  a  street;  questions  of  fact  held 
to  have  been  fairly  submitted  to  the  jury,  and  judgment 
aflSrmed.    So%UhOvMLhav,  Cunningham 324 

Murder.    Bee  Descent,  2. 

1.  Verdict  of,  in  first  degree  sustained.     Shepherd  v.  State....  40S 

8.  One  count  of  an  indictment  charging  murder,  and  two 
others  charging  that  it  was  committed  in  an  attempt  to 
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perpetrate  robbery,  charge  the  same  ofiense,  and  the  state 
need  not  elect  which  count  it  will  rely  upon.  Furst  v. 
State 406 

3.  Complaint  omitting  word  purposely,  and  the  element  of 
intent  to  kill,  and  alleging  the  killing  of  two  persons  in- 
stead of  one,  as  alleged  in  the  information,  Jieldj  though 
informal  to  charge  m u rder.     Haunsline  v.  Stale 116-17 

4.  Case  stated  and  held,  that  a  verdict  of  murder  in  the  first 
degree  would  not  be  set  aside  nor  the  sentence  reduced. 

Id 117-18 

5.  To  warrant  a  conviction  of,  in  first  decree,  evidence  need 
not  show  premeditation  for  days  or  even  hours;  the  par- 
ticular length  of  time  is  to  be  determined  by  the  circum- 
stances of  each  case.     Id 118 

Naturalization. 

1.  Defined.     State  v.  Bopd 709-l() 

2.  Cannot  be  established  by  parol.    Id 710 

3.  Collective, defined.   Id....,, , 716 

4.  Is  a  judicial  act.     Id 710 

5.  Children  of  aliens,  having  attained  their  majority,  not 
made  citizens  by  naturalization  of^parents.    Id 708-10 

6.  Nor  does  subsequent  naturalization  by  children  relate 
back  to  a  declaration  of  intention  during  their  minority, 

by  a  parent.     Id 711-14 

7.  Voting  and  holding  important  offices  does  not  establish 
citizenship.    Id 710-11 

8.  Citizenship  dates  from  order  of  court.    Id 683 

9.  Not  efiected,  as  to  alien  inhabitants  of  territory,  by  ad- 
mission thereof.     Id. 714-730 

10.  Phrase,  '*  citizen  of  the  United  States,' '  in  sec.  2,  art.  5, 
Const,  means  a  citizen  by  birth  or  one  duly  naturalized 
under  uniform  rule  established  by  act  of  congress.     Jd..,.  730 

Negligenoe.    See  Contributory  Negligence.    Municipal 
Corporations  5-9. 

1.  One  who  makes  an  excavation  so  near  a  public  street  that 
a  passer-by  falls  into  it  and  is  injured,  no  barriers  being 
erected,  is  liable.     South  Omaha  v.  Cunningham 324 

Negotiable   Instruments.     See  Banks.    Checks.    Con- 
tracts, 4. 
1.  Note  puriK>rting  to  have  been  given  in  pursuance  of  con- 
tract of  agency  for  the  sale  of  a  patent  right;  signature 
held  not  genuine.    Grand  Island  Banking  Co,  v.  Shoemaker^  127-8 
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2.  Where  copj  of  note  sued  on  is  set  ont  in  petition,  a  far- 
ther copy  need  not  be  attached.    Barnes  v.  Van  Keuren 166 

3.  Addition  of  name  of  snrety  to  a  note  without  maker's 
knowledge,  after  delivery  to  payee,  not  such  an  alteration  • 

as  will  discharge  the  maker.    Id, 169 

4.  A  new  consideration  is  required  to  bind  such  surety.    /<2.,  167 

6.  Purchaser  (unless  he  is  the  payee),  alter  maturity,  from 
bona  fide  holder  takes  free  from  equities  between  original 
parties.     KoeJUer  v.  Dodge 337 

6.  Pledgee  of  note  as  collateral,  without  notice,  is  a  holder 

for  value.    Id 338 

7.  The  fact  that  officers  of  a  bank,  acquired  knowledge,  long 
before  its  organization,  and  in  their  private  Uusiuess,  of 
the  usurious  consideration  of  a  note,  will  not  charge  the 
bank  with  notice  of  such  infirmity.     Id 336 

8.  Where  maker  of  note  pays  amount  thereof  to  one  not  in 
possession  of  it,  burden  is  upon  maker  to  show  unthority 
of  such  party  to  receive  payment.    South  Branch  Lumber 

Co  V.  LUUejohn 613 

9.  A  payee  of  a  promissory  note,  who,  on  transferring  it, 
signs  his  name  thereon  immediately  to  the  left  of  the 
maker's  signature,  is  liable  to  an  innocent  purchaser  as 
maker  and  not  simply  as  indorser.  Dusenburjf  r.  AlbHghi^^7S 

ITew  Matter.    See  Pleading,  13. 

New  Trial.    See  Bonds,  5.    Erbob  Proceedings,  2. 

1.  Provisions  of  sec.  491,  Orim.  Code,  limiting  time  for  filing 
motion  for,  are  mandatory  and  time  cannot  be  extended. 
Dansv.  Slate 243-4 

2.  Newly  discovered  evidence  merely  cumulative,  not  suffi- 
cient ground  for.     Flannagan  V.  Heath 777 

Kotary  Public, 

1.  Defective  acknowledgment  by.     Keeling  v,  Ho^ 455 

2.  Cannot  fine  or  imprison  a  party  for  misconduct  during 
taking  of  depositions.     Courtnay  v,  Knox 653 

8.  Not  a  proper  officer  before  whom  to  verify  an  information, 
but  such  defect  cannot  be  raised  after  verdict  DacU  v. 
State ^452 

Notes  and  Bills. '  See  Nbqotiablb  Instbitmbntb. 

Notice.    See   Judicial   Notice.    Proclamation.    Record 
OF  Title.    Schools,  3. 

Novation. 

A  third  party  can  enforce  a  promise  made  for  his  benefit  to 
another.    Kaufman  v.  U,  S,  Natl,  Bank 667 
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Oath.    See  Attorneys,  3.    . 

Occupying  Claimants.    See  Pabtition. 

OfQ-oers.  See  Clebk  of  Distbict  Court.  Constables.  Cob- 
poBATioNs.  County  Attorney.  Elections,  5,  9-12. 
Executions.    Fees.    Govebnor.    Lieutenant  Gov- 

EBNOB.      NOTABY  PUBLIC.      SHEBIFFS.      SPBAKBB  OV 

House. 

1.  Incumbent  holding  over  term,  must  qaallfy  anew,  and 

file  a  BofQcient  bond.     State  v.  Boyd 734 

State  V.  Lynn 773 

2.  And  in  case  of  justice  of  the  peace,  if  county  board  re- 
fuse to  approve  his  bond,  his  remedy  is  by  mandamus 
against  it,  not  by  qiw  warranto  against  a  successor  whom 

it  appoints.     State  v.  Lynn 771,773-4 

Official  Bonds.    See  Bonds,  3-5.    Officebs.    Principal 

AND  SUBETY,  1,  3. 

Onus  Probandi.  See  Attachment,  1.  Contbibutoby  Neg- 
ligence. Criminal  Law,  8.  Judgment,  2.  Ne- 
gotiable INSTBUMENT.S,  8. 

1.  Is  upon  defendant  to  prove  payment  in  an  action  for  goods 
sold  and  delivered.     Lamb  v.  Thompson \ 450-1 

2.  Upon  maker  to  show  that  one  to  whom  he  paid  the  arooant 
of  a  note,  but  who  did  not  possess  it,  was  authorized  to 
receive  payment.    South  Branch  Lumber  Co.  v.  LitUejohn...  612 

.Parent  and  Child. 

1.  Eight  of  parent  to  select  studies  for  his  child  paramount 

to  that  of  school  officers.     State  t\  School  District 566 

2.  Conveyances  may  be  made  between,  without  fraudulent 
intent,  in  payment  of  bona  fide  debts,  if  amount  of  latter 
is  not  exceeded  by  fair  value  of  property.  Peregoy  v. 
Krantz .^. 61 

Parties.    See  Mechanics'  Liens,  3.    Pleading,  3. 

1.  Hoaglandv.  Van  Etten 207 

2.  In  an  action  to  set  aside  a  deed,  alleged  to  have  been 
fraudulently  obtained,  the  immediate  grantee,  who  has 
conveyed  away  the  entire  interest,  is  not  a  necessary  party. 
Daileyv.  Kinsler 343 

Partition. 

Land  occupied  by  a  sister  of  the  owner  in  fee,  who  had  dis- 
appeared; payments  and  improvements  by  her;  partition 
jftt>ceedings  instituted  by  one  who  claimed  to  have  fur- 
nished one-half  the  purchase  price;  share  of  such  claim- 
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ftDt  in  the  land  rednoed  by  ded  acting  Talne  of  improve- 
ments  and  payments  made  by  occupant.     Sock  v.  8uba...2X^l 

Pftrtnership.    See  Banes,  2. 

1 .  Mere  profit-sharing  does  not  constl tate,  where  third  partiea 
have  not  been  led  to  belleye  that  the  sharen  were  partners. 
Qibaon  V.Smith 360-1 

2.  But  testimony  that  profit-sharers  were  principals  in  a 
joint  business  with  implied  authority  to  bind  each  other, 
does  establish.     Id 360-3 

Payment.     See  Neootiable  Instrithents,  8.    Yoluntaby 
Payment. 

People. 

Term  construed.     State  v.  Boyd 722-3 

Peijupy.    See  Attorneys. 

Personal  Injuries.    See  Hobsbs.     Municipal  Cobpoba- 

TIONS,  5-9.      NEGLIQENCB. 

Petition.    See  Pleading. 

Pleading.    See  Information  2,  3. 

1.  Fraud  must  be  pleaded  and  proved.     Keeling  v.  B&yt 457 

2.  When  not  objected  to  before  trial,  petition  will  be  sus- 
tained if  possible.     3farvin  V.  Weider 775-6 

3.  Petition  liberally  construed  and  8ustain«'d,  thouj^h  a  de- 
fect of  parties  was  probable.     Id, 

4.  Petition  for  injunction  held  to  state  a  cause  of  action. 
Schock  V.  Falls  City 001-5 

6.  Action  on  corporate  subscriptions;  petition  held  sufficient 
Security  State  Bank  v.  Maine 520 

6.  Petition  in  action  for  obstructing  issue  of  liquor  license, 
held  not  to  state  a  cause  of  action.     Claus  v.  Hardy 38 

7.  In  action  for  breach  of  contract  of  sale,  a  cross-petition 
which  does  not  allege  a  definite  contract  price  or  market 
value,  fails  to  state  a  cause  of  action.    D.,  T.  ^  <?.  £.  Gb. 

r.  HuichinB , 579-80 

8.  And  the  necessity  of  snch  fvverments  is  not  removed  by 
the  mere  fact  that  the  pleading  admits  the  allegations  of 
the  cross-petition  as  to  price.     Id,., 580 

9.  In  order  to  establish  nataralization,  record  of  proceedings 
thereof  must  be  pleaded  and  proved,  and  name  of  conrt 
must  be  averred.     State  v,  Boyd 710 

10.  Where  the  assignee  of  a  part  interest  in  a  contract  for  the 
purchase  of  land  brings  an  action  thereon,  and  during  its 
pendency  acquires  the  entire  interest,  which  fact  he  pleads 
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in  an  amended  petition,  be  does  not  thereby  present  a  new 
canae  of  action.    Stevens  r.  Stbhett 621 

11.  Prayer  shonld   be  for    a   definite    sum.     Fiannagan  v. 
Heath 778 

12.  Where  copy  of  note  saed  on  is  set  ont  in  petition,  a  fur- 
ther copy  need  not  be  attached.     Barnes  V.  Van  Keuren...  166 

13.  New  matter  mast  be  set  up  in  answer;   not  admissible 

u nder  general  den  ial.     Bishop  v.  Stevens 790-1 

14.  All  defenses  most  be  specially  pleaded;   general  denial 
puts   in    issue    only  facts  stated  in  petition.     Quick  v. 

Sachsse 315-16 

South  Omaha  V,  Cunningham 324 

Pledges.    See  Neqotiablb  iNSTRUMEirrs,  6. 

Cannot  be  effected  by  an  agent,  of  goods  which  he  is  author- 
ized only  to  sell.     Byan  v,  StoweU 123 

Praotioe.    See  Complete  Reooad.    Continuance.    Costs. 
Error  Progbeding&    Findings. 

1.  Where  there  is  more  than  one  judge  in  a  district,  rulings 
of  one  are  binding  on  the  other  unless  set  aside  for  cause. 
Marvin  v.  Welder 775 

2.  Where  no  objections  are  raised  to  a  petition  until  cause 
comes  on  for  trial  it  will  be  sustained  if  possible.     Id, 

3.  Errors  in  entering  a  judgment  in  foreclosure,  on  demurrer, 
which  judgment  recites  that  it  is  rendered  on  the  plead- 
ings and  evidence,  must  be  corrected  in  the  trial  court. 
Townsendv.  Case  Threshing  Machine  Co 841 

Pre-emption.    See  Pcblic  Lands. 

Preference  of  Creditors. 

1.  Chattel  mortgages  to  preferred  creditors,  given  to  secure 
actual  indebtedness,  in  good  faith,  by  an  insolvent  debtor, 
are  valid  and  do  not  constitute  an  assignment,  though 
they  cover  all  the  debtor's  property.    Hershiser  v.  Hig- 

man 533-9 

2.  Confession  of  judgment  in  favor  of  certain  creditors,  and 
sale  in  good  faith  to  parties  who  paid  claims  of  such  cred- 
itors, hM  valid.     McEvony  v.  McCann 597 

Premeditation.    See  Murder,  5. 

Prescription.    See  Boundaries,  3. 

Presumption.       See  Boundaries,  3.    Criminal  Law,  6. 
Jury,  3.    Larceny. 

Principal  and  Agent.     See  Corporations.     Mechanics' 
LiKNs,  1.    Real  Estate  Agents. 
1.  Agent  with  mere  authority  to  sell  goods  cannot  pled^^c  or 
mortgage  them.     Ryan  ».  Stoteell 123 
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2.  Declarations  of  agent  made  after  completion  of  transaction 
to  which  they  relate,  not  admissible  as  part  of  res  gesisB. 
Gttle  Sufky  Harrow  Co,  v.  Laugklin^ 107 

3.  Seller  may  recover  from  principal,  when  disclosed,  for  goods 
sold  to  agent  in  his  own  name.     Lawib  r.  Thompson 453 

4.  Evidence  examined  and  found  to  show  that  plaintiff  in 

in  error  was  an  undisclosed  principal.     Id 451-3 

Principal  and  Surety.    See  Shsriffr. 

1.  Erasure  of  signature  of  surety  on  official  bond,  before  de- 
livery, if  plainly  noticeable,  releases  other  sureties  not 
consenting  thereto.    Hagler  v.  State 147 

%  Acceptance  by  such  other  sureties  of  indemnity  from 
principal  obligor,  after  knowledge  of  the  alteration,  ratifies 
the  latter,  and  renders  such  sureties  liable  on  the  bonds. 
Id, 

3.  Addition  of  name  of  surety  to  note,  without  maker's 
knowledge,  after  delivery  to  payee,  not  such  alteration  as 
will  discharge  the  maker.     Barnes  v.  Van  Keuren 1G6 

4.  A  new  consideration  is  required  to  bind  such  surety.    Id.,  167 
Process.    See  Summons. 

Proclamation. 

Statute  requiring,  for  elections  is  directory  only,  and  &ilure 
to  mention  a  particular  office  therein,  does  not  invalidate 
the  election  as  to  such  office.     State  v.  Thayer 83 

Prosecuting  Attorney.    See  Ck>UNTY  Attokney. 
Public  Improvements.    See  Taxation,  4-6. 

Public  Lands. 

Cannot  be  pre-empted  in  trust  for  another.  Robinson  v,  Jones,    20 

Quantum  Meruit.    See  Attobneys,  4.    Scnooua,  4. 

Quo  Warranto.    See  Officebs,  2. 

Lies  in  supreme  court  to  determine  rights  of  claimants  to 
office  of  governor.    State  r.  Boyd 704-7 

Bailroads.    See  Damages,  1.    Eminent  Domain. 

Bape. 

1.  An  assault  with  intent  to  carnally  know  a  female  child 
under  fifteen,  is  an  assault  to  commit  rape,  and  the  con- 
sent of  such  child  is  immaterial.     Davis  v.  State 249-52 

2.  Testimony,  held^  to  sustain  charge  of,  and  instructions  to 
be  free  from  material  error,  but 

3.  Judgment  reversed  because  of  statement  by  prosecuting 
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attorney  to  court,  in  presence  of  jury,  that  he  intended  to, 
and  could,  prove  another  criminal  assault  not  connected 
with  the  one  in  judgment.     Leahy  v.  State m 568-70 

Batification.    See  Bonds,  4.    Boundaries,  3. 

Beal  Estate.  See  abandonment.  Attachment,  2.  Bound- 
aries. Partition.  Remainders.  Statute  of 
Frauds.    Trusts,  3-5. 

Beal  Estate  Agents. 

Evidence  examined  and  a  preponderance  found  to  sustain 
judgment  of  court  below  awarding  agent  a  commission. 
Tubbi  V,  Mackintosh :. 23»-40 

Beoaption. 

One  may  enter  peaceably  upon  the  premises  of  another  to 
rescue  property.     Qrimv.  Bobiruon 542 

Beoord  of  Title. 

1.  Instruments  defectively  acknowledged  not  entitled  to 
record,  and  not  constructive  notice.     Keeling  v.  Hoyt 456 

2.  Unrecorded  deed  good  against  all  except  creditors  and 
subsequent  purchasers  without  notice.     Id 455-6 

Bedemption. 

A  junior  mortgagee  of  chattels  may  redeem  from  senior  mort- 
gagee upon  tender  of  amount  of  debt.     Hull  v,  Godfrey,,,  208 

Begistration.    See  Record  of  Title. 

Belation. 

Doctrine  of,  does  not  apply  to  citizenship,  so  as  to  make 
naturalization  retroactive.     State  v,  Boyd 712 

Bemainders. 

1.  Vested   distinguished    from    contingent.      Schuyler  t. 
Hanna 310-11 

2.  Heirs  take  a  vested  remainder  in  a  homestead  subject  to 
the  life  estate  of  a  surviving  husband  or  wife;  and  such 
remainder  may  be  alienated  during  the  life  of  the  sur- 
vivor.     Id. 309-12 

Bemedies.    See  Contracts,  2. 
Bemoval  of  Causes.    See  Attorneys,  3. 

Beplevin.    See  Damages,  2.    Executions,!.     Rescission,  3. 

1.  Instructions  in  action  of,  examined  and  ruling  approved; 
remittitur  ordered.      Durrell  v.  Todd 256 

2.  An  absolute  refusal  to  surrender  property  to  one  who  has 
immediate  right  to  its  possession,  amounts  to  conversion, 
and  a  refusal  qualified  only  by  a  condition  not  relied 
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Upon  at  trial  is  equivalent  to  an  abeolnte  refusal.     Nim» 
V.  Home  Ins.  Co 42-3 

8i  Where  a  junior  mortgagee  of  chattels,  opon  refusal  hj 
senior  mortgagees  to  permit  him  to  redeem,  replevies  the 
property,  judgment  should  be  rendered  in  favor  of  defend- 
ants for  the  amount  of  the  debt  only,  without  damages  or 
costs.     Sua  V.  Godfrey 206-9 

Bes  Adjudioata.    See  Garnishment,  2. 

1.  A  judgment  in  full  force  and  effect  is  a  bar  to  a  subsequent 
suit     Chipenv,  BreUemitz 303 

2.  But  a  finding  by  the  court,  upon  which  no  final  Judgment 
has  been  rendered,  is  not  a  bar.     Id 3(H 

Si  Reversal  in  supreme  court  of  a  judgment  obtained  by  the 
assignee  of  mechanic's  lien-holders,  suing  in  his  own  name, 
is  not  a  bar  to  a  subsequent  action  by  oue  of  the  lien-hold- 
ers on  his  own  account     Van  Etten  r.  Koelen 287-^ 

BesoisBion. 

1.  Party  not  entitled  to,  who  is  unwilling  to  perform  his 
part     Pryor  V.  Hunter 680 

2.  General  rule  as  to  return  of  purchase  price;  exceptions. 
Symn$  v,  Benner 506 

3.  Keplevin  by  seller  who  elected  to  rescind  on  ground  of 
fraud;  offer  at  trial  to  return  amount  paid  by  purchaser 
held  to  have  been  within  a  reasonable  time.    Id. 597 

Bes  GhestSB. 

Declarations  of  agent  made  after  completion  of  transaction 
to  which  they  relate,  not  admiasible  as  a  part  of.  Qide 
Mkjf  Harrow  Co,  v.  LaugMin ^ lOT 

Returns.    See  Elections,  3.    Su&tmons. 

Bevenue.    See  Taxation. 

Beview.    See  Bills  of  Exceptions.  .Costs.    Erbob  Pbo- 
CBEDiNGs.     Instructions,  9.    Pbacticb,  a 

1.  Submission  without  briefs;  errors  not  apparent;  judgment 
affirmed.     Townaendv,  Case  T^-eahing  Machine  Co 836 

2.  Evidence  introduced  below  roust  be  preserved  in  bill  of 
exceptions.      Van  Eilen  v.  KosterB 287 

3.  Where  testimony  is  confiicting.  judgment  will  not  be  set 
aside  unless  clearly  wrong.    Fint  Natl.  Bank  v.  Holleria,..  561 

4.  Bill  of  exceptions  essential,  and  without  it  verdict  will 
not  be  set  aside  as  excessive  and  unsupported.  Zimmer- 
man V.  Klingeman , 500 

6.  Action  on  account;  no  definite  sum  asked  in  prayer,  and 
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no  objection  to  judgment  as  excessive  in  motion  for  new 
trial;  question  of  excess  not  considered  in  supreme  court 

Flannagan  v.  Heath 776 

Bettav.  Boyd 818 

Boads. 

1.  The  county  board  has  no  jurisdiction  to  establish  where 
no  commissioner  has  been  appointed  to  make  investiga- 
tion, unless  written  consent  of  all  owners  of  land  sought 
to  be  taken  is  filed  with  the  county  clerk.  Warren  v. 
Brown 17,  18 

S»  proceedings  to  establish,  under  the  statute,  should  be  so 
definite  and  certain  that  a  competent  surveyor  could, 
with  the  record  before  him,  point  out  the  location.    Id.,,     18 

t.  It  must  appear  that  the  grantor  in  a  dedication  by  deed 
was,  at  the  time,  owner,  in  order  to  establish  such  dedica- 
tion.   Id ,19 

4.  Where  acts  of  owner  am  relied  on  to  establish  dedication, 
an  acceptance  by  th«  pnblic  must  be  proven.     Id. 

Sale.    See  Contbaois,  3, 4.    Dahaobs,  3, 4.    Principal  and 
Agent,  a    Bkscission,  3.    Tsndbb. 
1.  Controversy  as  to  which  party  shonld  bear  loss  from  in- 
jury to  cattle,  the  subject  of  the  sale,  on   the  way  to 
market;  verdict  that  title  passed  when  stock  was  weighed, 
sustained.     Bureham  v.  Griffeth 780 

9L  Burden  is  upon  defendant  to  prove  payment  in  an  action 
on  account  for  goods  sold  and  delivered.  Lamb  v,  T?iomp- 
$on 4C0-1 

8.  Seller  may  recover  from  principal,  when  discovered,  price 
of  goods  sold  to  agent  in  his  own  name.    Id 453 

4.  Evidence  found  to  establish  sale  to  undisclosed  principal. 
Id, 451-3 

School  Lands. 

Where  lease  of,  authorized  by  statute,  allows  lessee  to  select 
one  of  the  arbitrators  to  reappraise  the  land  at  the  end  of 
five  years,  legislature  cannot  take  away  the  right  by  a 
subsequent  act.     State  v.  McPeah 143-4 

School  Orders.    See  Evidbncb. 

Schools.    See  Bonds,  1.  2. 

1.  Relative  authority  of  school  officers  and  i>arentB  discussed. 
State  V.  School  Diatiict 655-8 

%,  Kight  of  parent  to  determine  selection  of  studies  for  his 
child  paramount.     Id, 556 

3.  Under  sec  4,8nbdiv.  1,  ch.  79,  Gomp.  Stats.,  the  affidavit 
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of  posting  uoticM  of  petition  for  change  of  dintrict  bonnda- 
ries,  should  state  time  and  place  of  posting  each  of  the 
three  notices.   Dooley  o.  Meese 428-0 

4.  Action  by  teacher  against  district  to  recover  for  breach  of 
contract  of  employment ;  answer,  general  denial;  kdd, 
that  in  the  absence  of  proof  that  plaintiff  had  no  other 
source  of  income  than  teaching  during  the  time  of  the  al- 
leged contract,  an  instruction  that  he  should  recover,  if  at 
all,  the  agreed  salary  for  the  whole  period  was  too  broad. 
School  District  V.  Foster 503-^ 

5.  Existence  of  contract  a  question  offset    Jd 503 

Searoh.    See  License. 

Self-Defense. 

Will  not  excuse  one  for  taking  the  life  of  his  assailant  re- 
vengefully, after  securing  himself  from  danger.  Davis  v. 
State 343 

Bervioe.    See  Summons. 

Set-Off.    See  Banks,  2. 

SherifBl.  See  Attachment,  1.  Exemptions,  2.  Gabnish- 
MBNT,  1.  Mortgages,  r>. 
Where  a  sheriff  collects  the  amount  of  an  execution  but  &il8 
to  pay  it  into  court,  and  the  debtor,  to  release  his  lien, 
pays  a  like  amount  to  the  creditor,  the  former  is  subro- 
gated to  the  rights  of  the  latter  to  recover  from  the  sheriff 
and  his  sureties.     Harvey  v.  Wdrreih 157 

Sidewalks.    See  Municipal  Corporations,  5-9. 

Speaker  of  House. 

May  be  compelled  by  mandamus  to  publish  election  returns 
as  prescribed  by  sec  4,  art  5,  CSonst.,  notwithstanding  a 
resolution  of  the  joint  convention  directing  him  to  post- 
pone such  duty.    State  V,  Elder 169 

Specific  Performance. 

Allowed  of  contract  referred  to  in  opinion.  Pryor  v.  Hun- 
ier 681-2 

Stare  Becisis. 

1.  Foxworthjf  V.  Hastings 825 

2.  A  doctrine  established  by  a  preyious  case,  and  long  acqui- 
esced in  by  the  bar,  not  disturbed,  though  a  different  one 
might  have  been  adopted  had  it  been  before  the  court  for 
the  first  time.     Phenix  Ins.  Co.  v.  8u>antkowski 247 

Statute  of  Frauds. 

Parol  promise  by  a  father  to  convey  land  to  his  child  if  the 
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latter  moves  thereon  and  improYes  it,  enforceable  if  oondi- 
ditions  are  performed.    Fvrd  v.  BUeU 523-4 

Statute  of  Iiimitations.    See  Limitation  of  Actions. 

Statutes.    See  Table,  ainU^  p.  xzziz.   ^'kw  T&ial,  1.   Was- 
bants. 

1.  Courts  cannot  supply  a  coaiM  omianu  in.  In  re  Contest 
Proceedings 276 

2.  Void  under  sec.  ll,  art  3,  Const,  if  not  complete  in  them- 
selves and  clearly  amendatory  of  former  ones.  In  re  Houae 
BoU  284  509 

3.  Ch.  103,  Laws  of  1887,  is  complete  in  itself,  was  not  ex- 
tended to  and  did  not  amend  either  sees.  114  or  119,  Crim. 
Code,  and  does  not  contravene  sec  11,  art  3,  Const.    State 

V.  Arnold 77,  82 

4.  An  act  which  covers  the  entire  subject-matter  of  one  al- 
ready in  existence,  and  contains  additional  provisions,  re- 
peals the  prior  one  by  implication.  Brome  v.  Cuming 
County 367 

5.  Sec  47,  ch.  18,  Comp.  Stats.,  held  to  have  been  so  repealed. 
Id. 

6.  Act  of  February  20, 1875  (Laws  1875,  p.  110),  conflicts  with 
sec  1,  art  9,  and  sec  4,  art.  8,  of  present  constitution,  but 
is  operative  as  to  improvement  bonds  voted  under  old  con- 
stitution.    StaU  V.  Walsh 474-5,  476-9 

7.  Sec  2,  ch.  34,  Sess.  Laws  1889,  is  an  attempt  to  amend 
Crim.  Code,  sec  14,  without  referring  thereto,  and  is  un- 
constitutional; but  sec  1  of  the  same  provides  for  a  new 
offense,  and  is  valid.     Stricklett  v.  State 676-7 

Streets.  See  Injunction,  2.  Municipal  Cobpobations,  1,5-9. 

SubrogatioxL    See  Voluntaby  Payment. 

Holder  of  a  check  drawn  on  a  bank  is  subrogated  to  rights 
of  depositor  and  may  sue  bank  for  refusal  to  pay.  Fon- 
ner  v.  Smith Ill 

Subsoription.    See  Pleading,  5. 

Substitution.    See  Novation. 

Summons. 

1.  A  return  stating  that  the  writ  was  delivered  to  defend- 
ant shows  personal  service.     Belts  v.  Boyd 817-18 

2.  Under  sec  1094  of  Code,  appointment  of  a  special  consta- 
ble to  serve  summons  need  not  show  that  justice  was  re- 
quested to  make  it,  nor  that  it  was  expedient  to  do  so. 
Morse  v.  Carpenter 224,  227 

57 
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Supreme  Court. 

Has  jnrisdiction  in  quo  warranto  prooeediDgs  to  determine 
rights  of  claimaDts  to  office  of  govern<  r.    State  r.  Po^d.. .704-7 

Sureties.    See  Principal  and  Subety.    Sheriffs. 

Swamp  Lands.    See  Drainaqv. 

Taxation.  See  Abandonhknt.  Adverse  Possession,  1. 
Bonds,  2.  Constitutional  Law,  5,  6,  8.  Mort- 
gages, 3.    Warrants. 

1.  Sec.  70  of  the  revenae  law  constraed.  State  v.  Edward8.,,^371-A 

2.  In  equalizing  assesflments,  all  property  in  a  precinct  or 
township,  of  one  class,  mast  be  increased  or  diminished 
in  the  same  ratio;  thongh  the  val nation  of  one  class  may 

be  changed  without  distorbing  that  of  another.    Id. 372-3 

3.  Property  in  territory  annexed  to  a  county  after  it  has  voted 
bonds,  subject  to  taxation  for  payment  thereof.    C,  iSH  P., 

M.  <6  0.  B.  Co,  V.  Cuming  County , 377-8 

4.  Sec  6,  art.  9,  Const.,  authorizing  legislature  to  delegate 
taxing  power  for  local  improvements,  applies  to  counties 
though  they  are  not  enumerated  ^in  the  section.  DarUv. 
Griffin 872-3 

5.  Owner  of  property,  benefited  by  public  improvement,  can- 
not wait  until  its  completion  and  then  enjoin  a  tax  levied 
therefor;  pigment  is  a  condition  of  relief,     /d.... 666-8,  673-4 

6.  Mere  irregularities  in  pxtx^edings  will  not  avoid  such  tax. 
.       Id. 

Tender.    See  Chattel  Mortgages,  4.    Liquors,  6. 

Replevin  by  seller  of  goods  who  had  been  induced  to  part 
therewith  by  fraudulent  representations;  ffeJdf  That 
tender  by  plaintiff,  at  trial,  of  amount  paid,  was  within  a 
reasonable  time.    Symnev.  Benner, 607- 

Title.    See  Record  of  Title.    Sale,  1. 

Torts.    See  Conspiracy. 

Transcript.    See  Fees,  7.    Jury,  3. 

Trespass.    See  Injunction.    Recaption. 

Trial.    See  Criminal  Law,  4.    Findings.    Mandamus,  2. 
New  Trial.    Rape,  3. 
Remarks  of  judge  in  passing  on  objections  to  certain  testi- 
mony, heldi  not  prejudical  to  accused.   Shepherd  v.  State^  392-4 

Trusts.    See  Contracts,  3. 

1.  Hershiser  V.  Higman 539 

2.  A  debtor  who  purchases  goods  on  strength  of  ownership  of 
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certain  property,  stands  in  a  ^iiaAt-trost  relation.    Liming 
V.  Kyle 649 

a  Under  sec.  3,  ch.  32,  Ck>mp.  Stats.,  no  express  tmst  in  real 
estate  is  created  by  parol  agreement  to  reconvey  to  grantor. 
Dailey  v.  KinOer 343-4 

4.  Pablic  lands  cannot  be  pre-empted  in  trust  for  another. 
Bchinsonv,  Jones 27-29 

4 

5.  A  clear  preponderance  of  the  evidence  is  required  to  show 

by  parol  that  lands  are  held  in  trust.     Id 20 

6.  Two  ol*  the  creditors  of  an  insolvent,  chosen  to  take  charge 
of  the  property  and  secure  all,  cannot  execute  mortgages, 
giving  themselves  priority  over  all  others.  8t.  Louis 
Wrought  Iron  Range  Co.  V.  Meyer 550-1 

User.    See  BouNDABiBS,  3. 

1.  Citizenship  not  acquired  by.     State  v,  Boyd 710-1 

2.  Necessary  on  the  part  of  the  public  to  establish  dedication 

of  land  by  owner  for  a  public  road.     Warren  v.  Brown  „»    19 

Usury. 

1.  Mere  parol  agreement  for  an  unlawful  rate,  made  at  the 
same  time  as  a  note,  will  not  of  itself  taint  the  latter  with 
usury.     Koehlerv,  Dodge 334 

2.  But  will  do  so  where  agreement  is,  by  any  device,  carried 
into  effect.     Id 335 

3.  Parol  evidence  is  admissible  to  show  usurious  considera- 
tion of  a  note.    Id, 

Vacancies.    See  Elections,  3-5,  9-10. 

Vendor  and  Vendee.    See  Mechanics*  LiENa 

Vested  Bemainders.    See  Bemaindebs. 

Villages.    See  Liquobs,  2,  3.    Municipal  Cobpobations,  3. 

Voluntary  Payment.    See  Banks,  2. 

1.  Where  an  abstracter  incorrectly  certifies  that  a  certain 
judgment  is  a  lien  on  a  homestead,  and  the  owner,  unable 
otherwise  to  obtain  a  loan  thereon,  pays  the  judgment 
under  protest,  he  cannot  recover  back  the  money.  Xo- 
ikropev,  MeBride 291 

2.  SeniblCy  that  where  execution  debtor  pays  to  his  creditor 
the  amount  of  nn  execution,  having  previously  paid  a 
like  amount  to  the  sheriff,  who  failed  to  pay  it  into  court, 
the  second  payment  by  the  debtor  is  not  voluntary,  and 
he  is  subrogated  to  the  rights  of  the  creditor  to  recover 
from  the  sheriff  and  his  sureties.     Harvey  v.  Warren 157 
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Voting.    See  Elections,  1,  2.    Naturalization,  7. 

Waiver.  See  Bili^  of  Exceptions,  3.  Building  Oon- 
TBACT,  1.  Complete  Record.  Information,  1. 
Jury,  1. 

4 

Warrants. 

Before  county  may  issue,  in  excess  of  existing  statutes,  latter 
mnst  be  amended.     In  re  House  Boll  B8^^ 500 

Witnesses. 

1.  Instraction  as  to  credibility  hdd  inapplicable  to  the  tes- 
timony and  cause  for  reveraal.     LaBonty  v,  Lundgren..., 432-3 

-2.  Proper  to  charge  jury  in  a  criminal  case  that  in  weighing 
the  testimony  of  the  accused  they  may  consider  his  inter- 
est in  the  result  of  the  trial.    Davis  v.  State 255 

3.  A  child  with  capacity  to  understand  the  nature  of  an  oath 
is  a  competent  witness.     /</• 

Words  and  Phrases.     {Defined,  Construed,  Applied,  etc)   Se» 
Maxims. 

1.  "Ascertain."    StaUv.  Boyd 734 

2.  "^ Citizen"  and  ** Citizen  of  the  United  States,"  as  used 

in  sec.  2,  art  5,  Const.     Id 730 

3.  "Collective  naturalization."     Id 716 

4.  "Deliver."     BetU  v,  Boyd 817-18 

5.  "Elected."     SUUev.  Boyd 708,766 

6.  "Eligible."     Id. 707 

7.  "  Failure  to  qualify,"  as  used  in  sec.  16,  art.  5,  Const. 

Id 732 

8.  "Footing"  and  "equal  footing."    Id 718 

9.  "  In  custodia  legis,^^     Oppenheimer  v.  Marr 813-4 

10.  "Inhabitants."    State  ».  Boyd 723,752-4 

11.  "  Lieutenant  governor."    Id 768 

12.  *'  Means,"  as  used  in  sec  4,  art.  1,  Const.    Stale  v.  Walsh...  476 

13.  "Naturalization."    State  v.  Boyd 709-10,  758 

14.  "Other  disability,"  as  used  in  sec.  16,  art.  5,  Const  Id...  731 

15.  **People."     Id. 723 

16.  "Prejudice,"    In  re  Breekenridge 493 

17.  "  Reasonable  time."    Symns  v.  Benner  .; 59^-4 

Writs.    See  Mandamus.    Summons, 
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